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EDITORIAL 


W E ARE happy to present this Special Number for more than 
one reason. This is our modest effort towards a purposive 
celebration of the International Year of the Child, to give some 
content and meaning to what it stands for. The lYC is being taken note 
of differently by different people. We have chosen the specific field 
of administration for children’s welfare, which is not only within 
our sphere of interest but also of vital importance for the success 
of our programmes and aspirations. In this field we have done as 
best as we can marshalling several writers and collecting information 
from several sources and highlighting the problems in the adminis- 
tration of child welfare measures in this country, and, by way of 
illustration, in a few countries abroad. 

The primary purpose of the lYC itself is to generate wide and 
sustained interest and activities on behalf of children in every country, 
realising that there is a close link between programmes for social 
and economic development and those directly concerned with the 
life of children. How many laws are there on the statute book in 
India alone purported to be for children? One recent count puts the 
amazing number of no less than 115. Incredible as this looks, how 
many of us are aware how and on what occasion these laws are to 
be put to use? Assuming that they cover both the welfare aspect of 
children and also stand against their misdemeanour, it still passes 
one’s comprehension as .a citizen as to why this country, with such a 
large number of statutory laws, should still be so low among several 
nations in caring for and protecting its children. It is true that several 
of these laws are Dickensian in flavour and several others seem 
operationally impractical due to a variety of reasons. Even if we 
assume that the laws themselves are not totally unfeeling, their 
interpretation and administration very often are. It is at this point 



that the significance of this Special Number arises. Without liarpiiig 
on maudlin sentiment, we have tried to cover several areas in the 
organising and administering of welfare activities for children and, 
dn the process, we have stressed, the deficiencies and gaps in the 
existing legislations and the weaknesses that show up while imple- 
menting them. We have also inquired into the structure and working 
of child welfare institutions and pointed out how several of them are 
far from realistic and seemingly thoughtless vis-a-vis the children’s 
interests which they are supposed to safeguard. Even the guardian- 
ship of the state is open to misuse, as several writers recall in their 
articles in the pages that follow. There are suggestions simultaneously 
for legislative and administrative reform but, clearly, legal reform 
by itself may not go far enough, for, as the writers aver in this Number, 
a lot depends on how the law is applied. Much also depends on the 
attitude, the demeanour, and the imagination of those who actually 
handle children’s problems — ^both the state and the welfare voluntary 
organisations; for, after all, the aim is to provide compassion where 
it is denied in a harsh socio-economic system and to salvage as many 
as possible from among the misguided young so as to convert them 
into useful citizens. This, we persuade ourselves, is the ultimate object 
of ail laws on behalf of children and the purpose of their administra- 
tion. And this should also be the purpose behind the Year of the Child. 

The concept of child welfare takes on the whole child and the 
services in his favour start, in fact, from the pre-natal care of the 
mother herself. These services, thereafter, run through the entire 
range of measures of specific protection and care right up to the age 
where childhood stops. No single measure, by itself, however laudable, 
may be adequate; it may, in factj prove to be counter-productive 
on occasion. Similarly, child welfare puts the child right in the midst 
of the family, for the problems of children are,- to a very large extent, 
traced, and traceable to the family ethos. In India, for instance, one 
reason for the relative ineffectiveness of child welfare programmes is 
attributed as much to the abysmal poverty of the family as to the 
total ignorance of child care in the modern sense, and rightly too. 
Here, in fact, lies the difference iii policy and execution between the 
child welfare measures in underdeveloped countries in general and 
of those in the affluent and the developed. From which stems yet 
another coiicept—the societal conditions which prevail in any given 
country at a given time. These directly influence and circumscribe the 
child welfare measures, both at their policy and execution stages. 
The policy maker cannot forget the social conditions when he plans 
welfare measures for children nor can the administrator overcome 
the atmosphere and the circumstances in which a given child welfare 
or benefit law is sought to be enforced. Transplantation of policies 



and institutions without giving thought to the differing social climate 
will end up only in waste.' 

At the back of it all, is the role of the state which, at present, is 
obviously crucial, whether in regard to framing of policy for children, 
assisting voluntary effort in a scientific manner, finaneing their 
welfare measures or in executing them. But it is good to remember 
that it is not long ago that the state was unconcerned about child 
protection under the specious plea of laissez faire. The abuses of 
the factory system under which a ‘child labour force’ could be recruited 
and made to work for long hours from about the age of eight are still 
fresh in the pages of British history. Elsewhere in the world children’s 
plight was equally unmitigated till perhaps the first Factory Act in 
1833 in England. The state’s evolution from then on to the present 
welfare state is indeed remarkable and is slowly gaining acceptance. 
But it is being questioned in certain quarters whether this is the 
last and the best form of state’s role in child protection. There can be 
more than one opinion on this. Already thought is veering round to 
the point that the state’s role should not tend to be too overwhelming 
and that it should better accept a more modest one of pioneer- 
ing, facilitating, and safeguarding children’s interests. The state 
should not aspire to supplant the family in regard to child care but 
only supplement it; the family should be accepted as the unit around 
which child welfare measures will be built, except where there is the 
danger of the child being exploited by misguided parents. Hence, 
it is held by some that the state should be concerned more with 
the effort in child welfare, its formulation and measurement, and not 
with the result of such welfare measures in any totalitarian spirit. 
In other words, the cohesiveness and dignity of the family should be 
harmonised with the imperatives of public policy, social conscience and 
social ethos. 

The means of administering child welfare measures, the institutions 
that handle children, the structure and functioning of these institutions, 
the personnel available to them, their finances, the latteral and 
vertical coordination between the institutions, the avoidance of 
overlapping, the realistic programming and project formulation, 
harmonisation of the voluntary and governmental effort and efficiency 
to put the available resources to the best advantage of the children 
in their charge besides social mobilisation for this purpose — are all 
factors which need to be looked into by the planners of child welfare 
programmes here or elsewhere. 

Broadly we touch upon all these aspects in this Special Number, 
besides several others. We have arranged the articles in a way that 
facilitates one in the understanding of the magnitude of the problem, 
while keeping the ultimate clientele of all child welfare programmes 



iii:perspeetive, ?fz.;tliexliildren. The progress of the papers is froiirtlie 
general and the comprehensive to the particular; the treatment of, 
the topics is from the macro to the micro. 

Following the articles themselves in this order, we have presented 
two sets of surveys, of some selected countries abroad and then of 
selected Indian States. Both these series give in brief the range of 
services made available to the children in their respective areas of 
effort and the problems that they meet in their administration. 
Primarily they help us to realise that the advanced countries, while 
may not be short of funds for their child welfare measures, still 
encounter difficulties and face challenges which the underdeveloped 
countries have escaped so far or are yet to meet with. Urban conglo- 
meration and the peculiar problems it creates for children, children’s 
increasing addiction to drugs and drink, broken families, the deliberate 
neglect of children by their natural parents, urban juvenile crimes 
etc. are not as serious,- nor as widely prevalent in the poorer countries, 
compared to the more affluent. This is clearly borne out in the 
surveys presented here of the UK, West Germany, East Gennany, 
Metherlands, etc. What follows in the Indian States’ surveys is, no 
doubt, a qualitative contrast so far as the problems go, but they 
invariably lead to the confession that the welfare measures in vogue 
are totally inadequate put against what is required and there is no 
way of meeting this scale of services for want of resources, both men 
and material. Besides, it underlines the need for adequate and 
informed policies and perspectives for the future as the small dark 
cloud on the horizon may take threatening proportions with the 
passage of time. 

Writer after writer in this Number has drawn attention to the 
deadening effect on child welfare measures of the meagre funds 
available for the purpose and, what is equally deplorable, of the 
wasteful use of the available funds, what with the unimaginative 
approach to problems of welfare, the untrained personnel handling 
welfare measures and the unconscious twist resulting from peculiar 
conditions as obtain in specific areas and States in the country. 
For iiistance, child welfare measures in West Bengal have seemingly 
come to be confined to children in Calcutta; in Kerala more than 
proportionate importance is being given to child education, as 
experience has shown more scope for success here than in other fields 
of children’s needs; in Tripura the anganwadi programme which had 
extensive popular support at one time has apparently been turned 
into a bureaucratic effort of late; Madhya Pradesh has to cope up 
with an enormous demand for child services in sheer terms of the 
number put against the resources at its command, etc. These should 
be enough to lay bare not only the position now but in a way to 



indicate what is in store for us if we visualise the child population in 
this country at the turn of this century. 

This is what we start with in the book review section that follows 
the surveys. The World Bank’s 'Atlas of the Child’, reviewed here, gives 
a global estimate of the child population (as against the total) in 2000 
A.D., that is, just some 20 years ahead. And the picture it gives of the 
underdeveloped countries like India is none too reassuring. In 2000 
A.D. India will have to deal with roughly 400 million children (below 
14) which is just about the total population of USA in 1975. One 
can only imagine the colossal investment required to look after this 
number besides the other ingredients called for in child welfare 
planning. 7'he exact number may vary and that is part of the un- 
certainty of the population projections in the country. But what the 
planners should get ready is with the perspectives, the strategies and 
the institutions that will deliver the services whatever be the number 
that offers. Even a look at the relevant chapter in our draft Sixth 
Plan will serve as a poignant reminder of the enormity and complexity 
of the task. 

We continue the review taking up several other books, mainly 
reports, dealing with one aspect or the other of child welfare. Some 
of these reports may ostensibly look a bit old. But the real justification 
for their review here is, one, they have not been always available to 
the public (several of them are mimeographed and confined to 
restricted groups) and, two, the problems they deal with are still with 
us and the solutions they offer are also relevant to the present. We 
feel that these will be of use to the social workers and scholars in 
the subject. 

Bringing this Special Number to a close, we give in the document 
section supplementary reading by way of selected documents and 
records. The UN declaration of the rights of the child^ India’s national 
policy for children, a statistical profile of the Indian child, child 
labour in India, including, India and the ILO conventions and, finally, 
the report of the recent seminar in Bombay on children’s services in the 
’cightees are the documents presented. Important by themselves, they 
also go with the earlier features and thus help the reader to get a 
panoramic view of the range of problems in the administration of child 
welfare measures. 

In getting ready this Special Number we had to depend on the 
active cooperation of several distinguished writers and institutions 
and our gratitude extends to them all: each of the contributors and 
book reviewers; the Tata Institute of Social Sciences, Bombay; the 
Embassies in India of Austria, Bulgaria, Denmark, the FDR (and 
Franz Flamm, the author of 'Social Welfare Services in the Federal 
Republic of Germany’), the GDR, the Netherlands, and Tanzania; 
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the Internatioiial Council for Social Welfare, Tokyo; UNICEF iii 
India; the UNICEF Regional Office for the Americas in Chile; the 
ILO in Geneva and its branch in New Delhi; the Ministry of Labour, 
Government of India; the Department of Social Welfare, Govern- 
ment of India; the concerned departments in tlie different States ; and 
several other bodies and individuals who prefer to be anoiiymoiis. 
We acknowledge the services of all the above and we feel that but 
for their willing cooperation and help, we may not have found it 
easy to bring out this volume. 

We would be failing in our duty if we do not express our profound 
sense of gratitude to the members of IIPA and to our readers whose 
encouragement, appreciation and guidance have been all along 
with us as a source of inspiration and moral strength and which, 
then, prompts us to leave it to them to evaluate our effort. 


■Editor 
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EDITORIAL 


T he OPERATIONS and practices of the govenimeiit do require 
a certain degree of secrecy. Negotiations with foreign 
governments are not always possible in the full gaze of publicity. 
Similarly it is not unusual that during war and external aggression 
governments may be interested in keeping certain matters hidden 
from its own citizens at least for some time so that the enemy does 
not get any fortuitous advantage. Besides, the morale of the people in 
general and of the forces is not to be jeopardised. Secrecy becomes 
an important factor in personal matters also, for example, regarding 
health records, financial status or banking operations of individuals. 
Even universities cannot dispense with secrecy altogether in the 
conduct of examinations and tests. Research organisations and 
research consultants have to have certain modicum of secrecy keeping 
in view their purpose. Even business and industrial organisations 
who often press for more openness in governmental policies and 
procedures, may themselves operate behind a veil of secrecy and it is 
not unusual when the government has to step in making it obligatory 
for them to disclose certain kinds of information. The non-disclosure 
of information of many kinds by the transnationals to both the 
host and the home countries have become a matter of controversy 
in many international forums. The press itself claims the privilege 
not to disclose its sources of information. This is considered to be a 
sacred trust and responsibility in the world of journalism. In view 
of the many scoops of ‘investigative journalism’ in many countries 
in the recent past, this has also become a matter of debate from the 
angle of individual right and public good. 

It is the problem of .secrecy in government that has caused wide- 
spread interest and concern all over the globe. It is so because of the 
direct interface of the government and the citizen especially in the 
context of the pervasiveness of the government in the life of the citizen 
because of the activist social and economic policies resulting from 
the temper of the times. It is the government which mobilises resources 
and allocates them for various purposes. Naturally the people are 
not only interested in the maximisation of resources and their optimum 
utilisation but also are desirous of knowing about the nature and 


category of the beneficiaries. Besides, the classic argiiments of freedom 
versnSvarbitraTiiiess are there* From a positive viewpoint, it is a ques- 
tion of coriimiiiiicatioii within the government and in relation to the 
public if the government has to win the trust and support of the 
people. Expressing the inadequacy of ‘representative’ government, 
William A. Robson says: “We now realize that this is insufficient 
in a democracy to ensure mutual understanding between the governors 
and governed; and that without such understanding a high degree 
of popular participation is difficult to achieve. A widespread knowledge 
of the aims and purposes of government is necessary to secure con- 
sciousness of consent and popular support. Moreover, knowledge 
by the people of what the government wants them to do is essential 
for the success of much public administration”. This provides the 
democratic rationale for greater openness in governpient. 

Contributors to this volume discuss the question of administrative 
secrecy under several assumptions. They exclude the implications of 
secrecy under an authoritarian or totalitarian system as is commonly 
understood. The question of secrecy versus the public’s right to know 
is more germane to democracy; and democracy, as observed by 
someone, is not only by discussion but also based on a healthy 
distrust of authority. Another assumption is that the three main 
wings of the state, viz., the legislature, the executive and the judiciary, 
maintain or establish an equilibrium in safeguarding public interest 
and, simultaneously, in ensuring that the right of the public to know 
is honoured in an environment, often of conflicting interests and view- 
points. Many writers refer to the power of the executive and the 
growing influence of the bureaucracy as one of the main reasons that 
inhibit a greater access to information. They plead for a greater role 
and administrative reinforcement of the legislature and the judiciary 
to cope with and contain this situation. 

This entire question has to be viewed in a wide perspective in the 
differing conditions and constitutional and political systems in the 
different countries. The country-specificity is an important factor 
in making any judgement though the ideological shades may not 
altogether be ruled out. It is no doubt true that the policy-making and 
policy execution have both become so complicated a matter that all 
possible information must be available to the judiciary as well as to 
the people’s representatives in the legislature if judicial control and 
democratic accountability of administration are to be effectively 
.ensured.'. " 

Within these wide parameters the writers hEive taken up official 
secrecy and advanced theiir reasons for the enlargement of the 
area of openness and at the same time laid stress on the public’s vigil 
to preserve what is their legitimate right to know more about how 


they, the people, are governed. In the light of their views and analysis 
they have explored the problem: in its theoretical diniensions and 
also with refere:nce,to specific countries. and'governnients. 

Sevei\al writers stress the dysfunctional aspects of secrecy also. 
The admiiiistrative policies, processes and procedures should bear 
an occasional scrutiny and publicity so that cap:ricioiis actions as well 
as any odium of ' favouritism, discrimination and arbitrariness .' are 
avoided. George E. Befkley". refers.to the danger .of accoi:intabili|yv 
withering away and objectivity shrinking in an environment of 
secrecy. He goes on to say: ‘Those who are ‘in the know’ tend to 
develop an arrogance and contempt for those who are not ... Secrecy 
obviously reduces communication and leaves decisioiwmakers, even 
when they possess the best w'ili in the world, with diminished capacity 
to make the best decisions”. Again he draws attention to certain 
other aspects : “In limiting decision-making to a relatively few insiders, 
secrecy tends to limit discussion and debate. Frequently, the decision 
is made by those who are too personally involved and have too 

much at stake Finally, trying to keep a matter hidden may 

only result in becoming better known. Secrecy sows suspicion; 
the more secret an agency is, the more it arouses fear and distrust”. 
Occasionally, any attempt at secrecy only engenders misinformed 
and illinformed publicity or calculated leaks creating a miasma 
of suspicion. 

The ramifications of the public’s interest in knowing more about 
administration is not without pitfalls, for, it is seldom the ‘public’ but 
several ‘publics’ that a government deals with. The role of the 
pressure groups is relevant in this context. Again, the question is, 
how far are the people keen to know more about administration; for, 
even where a society is open, the avenues kept open arc not always 
made use of by the public in whose name openness is sought In fact, 
it is pointed out that even in the US where the freedom of access to 
information is quite liberal, there is a feeling that few^ bother to make 
use of the facilities, and the rest are unconcerned. 

It can be conceded that openness is preferable to closeness. Several 
governments have however come to recognise the limits of openness 
in so far as anything beyond may encroach 4^-500 individual privacy. 
A distinction is made belween ‘secrecy’ and ‘privacy’ and it is held 
that the right to privacy is an inviolable right of an individual. Infor- 
mation that a government gathers about an individual, particularly 
with computerisation, is growing and the risk of misuse, if not 
blackmail, is real. The US, for- example, has passed a Privacy Act 
almost simultaneously with its Freedom of Information Act, the 
former to protect the individual from misuse of personal data with 
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The model for several of the countries is' obviously Sweden where 
freedom of information has not only the longest tradition ' but is 
recognised as a constitutional right. Outside Europe,; the .US has 
gone the Swedish way but apparently not without a prolonged public 
struggle for recognition of the right to freedom of information and 
in the face of recorded hesitation on the part of the Presidents of the' 
time. 

Britain, on the other hand, has stuck to its 1 91 1 Act although, over 
the years, public opinion has been veering round to the view that 
Section 2 of the 1911 Act is an anachronism. Several committees— the 
Fulton Committee and the Franks Committee, to mention two— have 
underlined the need for reform and the government itself had brought 
out a White Paper and a Green Paper to lend support to more open- 
ness. The Thatcher Government recently introduced a Bill in the 
House of Commons conceding the scope for enlargement of openness 
but, in view, apparently, of the spy scandal which exploded in that 
country recently, the new Bill has since been withdrawn. 

Canada and Australia which had so far kept the British tradition 
and practice, recently moved forward with measures, pending before 
their legislature, to extend freedom of information to areas which 
hitherto had remained inaccessible to the public. The articles in 
the volume exemplify this aspect of the new direction that these 
countries have taken. 

As regards India, the Official Secrets Act is modelled on the British 
statute and its clause 5 is a ‘catch-alP provision, according to many 
commentators and jurists. Recently a working group went into the 
problem and reviewed the situation but it was felt that the present 
circumstances did not warrant any major change. 

The Official Secrets Acts of both Britain and India are not directly 
concerned with openness in government. They primarily deal with 
information that needs to be protected from unauthorised disclosure. 
A reasonable way, in general, to prevent leakage of sensitive inibr- 
mation is obviously by a proper classification of documents and 
by strictly enforcing the rule of "need to know’ among top civil 
servants while distributing copies of classified information, with the 
added provision of a regular procedure of declassification of docu- 
ments, periodically, when they cease to be sensitive any more. Another 
safeguard can be to devise a system which really works regarding the 
correctness of the classification of information by entrusting this 
responsibility to a group of ministers who can exercise the necessary 
political judgement. 

In the parliamentary form of government there is the added 
problem of ministerial responsibility to parliament and the ministers 
collectively being accountable to the people through parliament. This 



is quite often cited as a reason for official unwillingness to disclose 
information but, according to some, a direct correlation between 
ministerial responsibility and official secrecy may not be able to be 
established. In any case, the general consensus in Britain seems to be 
to liberalise the range of official information, the disclosure of which 
should no longer be a criminal offence. 

The freedom of the press vis-a-vis official information is another 
area where there is considerable scope for a fresh look. Those who 
ask for free access to information argue that they are not trying to 
assert any special privilege, but only want to protect, what they 
consider to be, the press’s own social function of informing the public. 
They further say that to the extent that access to information is denied 
to the press, there is the likelihood of a credibility gap between the 
government and the press and consequently the public. On the 
contrary, if information is denied, the media will come to rely on 
‘leaks’, and such ‘leaks’ may happen to be inspired or prejudiced ; 
both ways, it affects credibility. Denial of official information, espe- 
cially to the press, often, leads to court cases in many countries and 
judicial interpretations have a vital bearing on openness. 

It is not necessary here to refer to the valuable contributions in 
detail or to try to sum up their arguments. We may not agree in its 
entirety either with the analysis or even with the conclusions, but our 
purpose is not to arrive at any consensus, but only to stimulate think- 
ing and debate on this topic. In an area where so much of thinking 
is going on, where laws and practices differ from country to country, 
no general formulations are possible as to the limits and the nature of 
secrecy in administration. 

We will only conclude by drawing attention once again to Robson : 
“Knowledge by the people about their government is indispensable 
if democracy is to succeed. The government cannot operate success- 
fully if its activities are veiled in ignorance, misunderstanding and 
mystery. Public authorities must come into the market place and tell 
people simply and clearly what they are trying to do and why. They 
should explain and justify their methods. They should be frank about 
difficulties and shortcomings. Only by a deliberate effort of this 
kind can prejudice and ignorant or malevolent criticism be avoided, 
and a discriminating body of public opinion built up. 

“Without such a body of informed opinion the government is 
unlikely to be judged fairly. It will not be praised for its successes or 
blamed for its failures. And if the public cannot judge the quality 
of its government with some discrimination, that quality is unlikely 
to be high. Instead of sound schemes of constructive public admini- 
stration we are likely to have demagogery, bread and circuses as in 
Argentina under Peron, or sabre-rattling as in Italy under Fascism, 


Hence, part of the task of government is to enlighten the people 
about its purposes and programmes.” 

We are grateful to the distinguished wri ters and experts, especially 
those from abroad, who very kindly responded to our request for 
their learned contributions. We do hope this volume will add richly 
to the ongoing debate in this vital area of political process and 
public administration. Towards this, we have added a number of 
documents, in fact, a dozen of them, as supplementary reading 
material to the articles. Most of them are legislations already passed 
or are Bills under consideration in the legislature of the respective 
countries. 

Shri Mohinder Singh and Shri R.N. Sharma of IIPA have 
compiled the bibliography and we acknowledge here their help as 
also that of Shri Avinash C. Maheshwary, South Asia Librarian, 
Duke University, North Carolina, who gave us a very useful supple- 
mentary list of books and articles available in that university library 
on the topic. 

We wish the members of IIPA, subscribers and readers a very 
Happy New Year. 


—Editor 



National Policy for Children 


: Y* Jagannadham 

N ational policy for children occupies a significant place in a 
special issue on child welfare administration. That policy precedes 
implementation is a common view but the dichotomy is now-a-days giving 
way to a continuum. An attempt is also made in this essay to refer to another 
continuum, namely, national, regional (State), local and community action 
continuum. These continuui play a prominent part in facilitating social 
development processes. 

National policy for children is of recent origin as the concept of nation 
is no more than a couple of centuries old. Socialisation of new-born babies, 
however, is as old as mankind, if not universal, among living beings. Natural 
forces govern socialisation whereas civilisation requires acculturation of 
human infants through social engineering and development planning. The 
latter are a function of state action in cooperation with local communities 
and families. State intervention manifests itself in planning and providing 
services and institutions for demographic regulation, citizen development 
and community life. 

Three elements of a national policy for children are: (/) population 
control, (U) human resource utilisation, and (iii) promotion of social health. 
These three elements have a symbiosis about them. Regulated population 
growth helps optimum utilisation of human resources. Well utilised humans 
contribute to the maintenance of social harmony. Disturbance in the first 
causes corresponding distortions in the other two fileds and vice-versa. 
Whether in pre-industrial economies there was or was not a deliberate 
regulation to maintain zero-population growth rate, we are not sure. But 
demographic balance was, according to Malthus, achieved by external 
factors such as wars, famines, floods, diseases, etc. In India, besides these, 
local customs such as compulsory widowhood, sati, female infanticide, etc., 
also acted as indirect checks on run-away population growth. These inhuman 
customs and external forces are being brought under control, and a balance 
between fertility and mortality is being achieved by planned parenthood and 
family welfare policies and programmes. These regulatory measures are not, 
however, mentioned in the policy reassessment. 
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SOCIAL CARE OF CHILDREN—BACKGROUND 

In a rural economy that prevailed for centuries previous to the onset of 
industrial economy, the larger the number of children in the family the 
greater was the economic and social security, as the whole family lived in 
one place with hardly any migration among its members. Industrialisation 
and urbanisation accelerated spatial and social mobility of family members 
causing thereby a structural-functional change in the family as a unit of social 
organisation. Such changes as above prompt the people to limit the number 
of children and prefer a small size family. Old values, however, die hard 
and the State is promoting awareness among parents to limit family size and 
provide services towards achieving that end. For ensuring the survival and 
healthy development of the few children born, governments are called 
upon to provide preventive and curative health services. With a view to 
maintain economic stability and social harmony, the states are to provide 
education, employment, social security and social welfare services for the 
family as a whole. These, in brief, are the goals towards realisation of which 
national policies for children are directed. 

Public concern for the national care of children could be traced back to 
the regulation of the working and environmental conditions of children 
employed in factories and mines in the early stages of industrialisation. The 
concern grew serious when there was a large scale exploitation of child labour 
in hazardous occupations underthethen laissez /azre philosophy. Humanistic 
writers and collectivist economists prodded the state to intervene and legislate 
against exploitatory practices of private entrepreneurs. Those were the 
beginnings of the national policy for children in England and other European 
countries. After World War I, the International Labour Organisation, and 
since the end of World War II, the United Nations, thi'ough its member 
organisations, have been actively engaged in promoting international and 
national policies for children. The current year 1979, being celebrated as an 
International Year of the Child (lYC), is intended to observe, under the 
auspices of the UNICEF, completion of the two decades of the declaraiion 
of children’s rights in 1959 and to stimulate awareness, advocacy and action 
for children by arousing the consciousness of adult citizens towards children. 

Upto the adoption of the Indian Constitution in 1950, sporadic statutes 
of the Central and State Governments have been governing child welfare. 
For the first time the Constitution has, in its preamble, given expression to the 
vision of a new society based upon justice, liberty, equality and fraternity. 
Further to this, the Constitution, in Article 15(3), requires the children to be 
protected from di,scrimination on grounds of religion, race, caste, sex or 
place of birth. Article 24 prohibits employment of children below fourteen 
years in Victories or mines or in hazardous employment. These two Articles 
are fundamental and justiciable as rights. Though non-justiciable, the direc- 
tive principles of state policy, in Article 39(e&f) require the Governments 
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to see; that, by .force of economic necessity:child.ren are. not .required ^ 
vocations iinsuited to their age and strength. The directive principles also 
stipulate that ehildren and youth slioiild be protected against exploitation as 
well as against moral and material abandonment. More than these, a positive 
directive requires (Article 45) the state .to provide free and compulsory educa- 
tion for all children below the age of fourteen years. These, however, are for 
from realisation under the present policies. 

' ;v The above provisions- ar^ specially mentioned' because they deal with 
what the Constitution requires to be done for children. These are only 
preludes to the national policy adopted later. There are other provisions 
in the Constitotion dealing with the weaker sections, the backward classes, 
the scheduled castes and the scheduled tribes. These also have a bearing 
upon the national policy for child development. What was implied by 
way of ends and means of development was brought out in the five year 
development plans of the Planning Commission. The chapters in the five 
year plans on general objectives and strategy as well as on social services 
and social welfare make detailed statements and allocate resources for child 
development. Since its establishment in August, 1953, the Central Social 
Welfare Board also has been eiiGouraging through voluntary organisations 
several development programmes for women and children. Since 1964 the 
Social Welfare Department of the Union Government has been reviewing 
and formulating policies for women and children along with others. Many 
committees and commissions have reviewed the policies and problems affect- 
ing children during the last three decades. There have been many experiments 
in programmes and in grants-in-aid to voluntary institutions for child welfare. 
Laws have been enacted to give effect to the stated policies concerning 
children. Details about these are not given due to limitation of space. The 
climax, however, was reached in August, 1974 when a policy resolution for 
children was adopted by the Government of India and tabled in the two 
Houses of Parliament at the Centre. The two Houses discussed and adopted 
the resolution which today constitutes the national policy for children. 

THE CHILD POLICY RESOLUTION 

The child policy resolution contains a fifteen-point statement. P.N. Luthra, 
the then Secretary, Department of Social Welfare, writes in an introduction 
to the pamphlet on national policy for children : 

The statement on national policy is intended to serve as a pole-star to 
guide the official and non-official agencies alike in regard to the direction 
in which they should move for achieving full and integrated development 
of our children, who constitute our most valuable asset for posterity. 

The policy seeks to provide adequate services to children both before 
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and after birth and through the period of growth, to ensure their full physical, 
mental and social development. Further, the state would progressively 
increase the scope of such services so that within a reasonable time, all children 
in the country enjoy optimum conditions for their balanced growth. In 
pursuance of the efforts towards attainment of the objectives, the following 
fifteen measures have been specified: 

(j) all children to be covered by comprehensive health programme; 

(ii) implementation of nutrition programmes to remove deficiencies 
in the diet of children; 

(Hi) programmes for general improvement of the health, and for the 
care, nutrition and nutrition-education of expectant and nursing 
mothers; 

(iv) provide free and compulsory education for all children upto the 
age of 14; reduce wastage and stagnation in schools, particularly 
in the case of girls and children of the weaker sections of society; 
also to take up informal education ; 

(v) provide other forms of education to children who are not able to 
take full advantage of formal school education ; 

(ri) promote physical education, games, sports and other types of 
recreational as well as cultural and scientific activities; 

(v/i) with a view to ensure equality of opportunity, provide special 
assistance to all children belonging to the weaker sections of society 
both in urban and rural areas ; 

{viii) children who are handicapped, delinquent, begging or otherwise 
in distress to be provided education and other facilities so as to 
enable them to become useful citizens; 

(ix) children to be protected against neglect, cruelty and exploitation ; 

(x) children under 14 to be prohibited from employment in any hazar- 
dous occupation or heavy work; 

(xi) provide special treatment, education, rehabilitation and care for the 
physically handicapped, emotionally disturbed or mentally retarded 
children; 

(xii) priority in protection for children in times of distress or natural 
calamity; 

(xiii) identify, encourage and assist gifted children particularly of weaker 
sections of society; 

(x/r) amend the existing laws so that in all legal disputes, whether between 
parents or institutions, the interests of children are given paramount 
consideration ; 

(xr) in organising services for children, efforts to be directed so as to 
strengthen family ties so that full potentialities of growth of children 
are realised within the normal family, neighbourhood and commu- 
nity environment. 


^ ^ S%1 

These fifteen iiieasiires could be summarised into health, education, 
einploymeiit and nutrition for children, as well as nutrition education for 
mothers. Noriiial as well as handicapped children are covered with special 
attention to children of weaker sections. These also seek to prevent exploita- 
tion of the helplessness of children by adults. They also provide for dis- 
couraging the employment of children and for encouragement of the talents 
of gifted children. The first thirteen clauses refer to the satisfaction of the 
needs of children. The fourteenth seeks to provide protection for the righ ts of 
children and the last hopefully looks forward to the satisfaction of the needs 
of children within the normal family environment in the community instead 
of institutions. These indeed constitute today’s minimum set of goals which 
require reassessment as further developments take place. 

The policy resolution lists the following five priority programmes in 
different sectors: 

(a) preventive and promotive aspects of health; 

(h) nutrition for infants and children in the pre-school age as well of 
nursing and expectant mothers; 

(c) maintenance, education and training of orphan and destitute children ; 

(d) creches and other facilities for the care of children of working or ailing 
mothers; and 

(e) care, education, training and rehabilitation of handicapped children. 

Proceeding from these specified measures and priorities, the policy 
resolution refers, in passing, to what has been done, as well as of expansion 
in the health, nutrition, education and welfare services for children. Improve- 
ments, no doubt, have been taking place in the living conditions of children 
consequent upon developments achieved during the last two and half decades. 
The policy resolution, however, mentions the need for ‘a focus and a forum 
for planning and review, and proper coordination of the multiplicity of servi- 
ces striving to meet the needs of children’. In order to provide this focus and 
to ensure at different levels continuous planning, review and coordination 
of all the essential services, a National Children’s Board at the Union Govern- 
ment level and similar boards at the State Government level are to be 
constituted. The state would endeavour to encourage and strengthen 
voluntary organisations. The state would also provide necessary legislative 
and administrative support to achieve the objectives. 

Finally, the policy resolution expresses the trust and faith of the Govern- 
ment of India that: 

the policy enunciated in this statement will receive the support and 

cooperation of all sections of the people and organisations working for 

children. 

The Government of India also calls upon the citizens, State Govern- 
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.meiiis, local bodies, educational institutions and voluntary organisations 

to play their part in the overall effort to attain these objectives. 

This, in brief, is the content of the national policy for children eniinciated 
in Governnieiit Resolution No. F. M4/74-CDD dated August 22, 1974 which 
was tabled in both the Houses of Parliament on August 26, J’974. The National 
Children’s Board was constituted under Government Resolution No. F. 1-14/ 
74-CDD dated December 3, 1974. 

In, 1975, as a consequence of the national policy for children, the Govern- 
rneiit of India have sanctioned the integrated child development services 
(iCDS) scheme which is to be introduced on an experimental basis in the first 
instance. Thirty experimental projects were initially located in thirty different 
blocks in different parts of the country. These have been increased to a 
hundred recently. Each project aims at the delivery of a package of services 
(supplementary nutrition, immunisation, health check up, referral services, 
health and nutrition education, and non-formal pre-school education) in an 
integrated manner to pre-school children, expectant and nursing mothers, 
and women in tlie age group of 15-44 years. More details about the working 
of the National Children's Board and the ICDS scheme are not given as these 
might be discussed in other essays. 

India is among the first few countries that have adopted a national policy 
for children besides having a population policy, an education policy, and a 
health policy. It is not known why the reference to the limitation of the 
family size has not been incorporated in the policy for children whereas the 
education and health aspects affecting children are incorporated in the 
national policy for children. An integrated child development scheme has been 
formulated and is being implemented. Students of public administration 
would be interested to knov/ whether these satisfy the policy requirements or 
whether some thing more remains to be done. This leads us to consider and 
discuss as to what policy means and what policy requirements are. 

The term 'policy’ and 'public policy’ are ambiguous and controversial. 
Chester Bernard seems to have said once that he never used the word 'policy’ 
if he could dispense with it without being pedantic because its meanings are 
so numerous. A few usages of the term policy are: (z) a general rule of action; 
ill) a general statement of purpose or objectives but not a rule of action; 
(/7/) a slatement which is not a rule of action within an enterprise but propa- 
ganda to induce some one outside it to act or not to act in a particular way. 
The term policy is also understood to mean practice, procedure, course of 
aclioii, mode of management, line of conduct, system, programme, routine, 
habit, custom, rule, behaviour, way, method, principle, style, plan, scheme, 
strategy tactics, design, etc. 

A more popular usage of public policy relates to what governments 
choose to do or not to do, for example, the prohibition policy. In the disci- 
pline of public administration, policy is understood to mean a long series of 
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::iiiare: vor .less interrelated :activities. . Carl ■'Friedricli ; coiiibiiies' iiiost. 'of ' tlie 
above disparate elements when he defines public policy, as, 

.,.a proposed course of' ac.tion of a person, group,.- or. governiri.^^^^ 
a given environment'.. providing obstacles and ' oppoitimities,;' which . t.he. 
policy was proposed tO' utilize and overcome in an effort to rea.ch .a;;goal : 
or realize an objective or purpose.^- ■ 

According to him, policy shQ.iild also .refer to what is actually done rather 
than wliat is proposed in the way of action on a given matter. 

No more need be said on the term .policy. Those given above should help 
us to understand policy as a process of relating the means to the ends with 
devices for reviewing either one or both in the light of experience. Policy is a 
dynamic process of establishing goals, mobilisation of institutions, resources 
and personnel for achieving the goals, as well as, subjecting both means 
and ends to periodic review and revision. There is a policy-administration 
continuum as well as a continuum in action at different levels of government 
and community. 

Viewed in the above light, does the national policy resolution for children 
satisfy the policy requirements? One could affirmatively say that the resolution 
satisfies policy requirements. An accredited statement discussed and adopted 
by the two Houses of legislature with an integrated programme implemented 
by the State Governments puts the seal of policy and satisfies to a limited 
extent the policy-administration eontinuum. Provision for evaluation is also 
made. The Programme Evaluation Organisation of the Planning Commission 
is charged with the task of conductiiig bench mark surveys in the project 
areas and undertake evaluation of these projects after these have been in 
operation for an year or two. The Administrative Reforms Commission set 
up by the Government of India had recommended that departments and 
organisations in direct charge of development programmes should introduce 
performance budgeting. The Andhra Pradesh Govenimeiit had since then 
follovv^ed the suggestion and in 1978-79 the StateGovernrnent had submitted 
a performance budget of the department of woman and child welfare. Other 
State Governments must be doing the same. The National Children’s Board 
as well as the children’s boards at the State level were established and they 
must be reviewing, coordinating and taking other necessary steps for imple- 
menting the policy resolution for children. 

LACUNA IN POLICY IMPLEMENTATION 

The foregoing account should have normally completed the essay but a 
few important questions require discussion on account of India’s vastness in 
size and the diversities in sub-national cultures. These are well known. In 
^ Janes E. Anderson, PiMc Policy Making, Preger Publishers, New York, 1975, pp. 2-6. 
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the federal republic of India, the Governnient of India plays a coordinating 
role. It may initiate policies but in respect of matters under State jurisdiction 
in the seventh schedule of the Constitution the State and local govern- 
ments should act as staff as well as line agencies. We, however, find the 
Union Government playing a leading staff role and the State Governments 
are following the lead given by the Union Government rather than take a 
leadership role on themselves. The ICDSis aCentrally financed scheme. To 
give a purpose and a direction to the state efforts, the Government of India 
also prepared a national plan of action for the International Year of the 
Child. The plan provides for both advocacy and action. The national plan 
of action was finalised in the meetings of the National Children’s Board. 
The Department of Social Welfare of the Government of India published 
a blue print for action in September 1978 with a detailed statement of roles 
and responsibilities for action of various departments, organisations and 
agencies. The department of woman and child welfare of Andhra Pradesh 
Government under directions from the Union Government held a work- 
shop in 1978 on lYC. The workshop made several recommendations under 
the heads of medicine and health, nutrition, social and legal aspects and 
education. So also the State Government of Karnataka too held a work- 
shop in 1979, No exception need be taken in respect of the dominant and 
leading role of the Union Government. In every federal polity this has been 
happening. But we would like to see a greater initiative on the part of the 
State Governments in matters under their jurisdiction. This is necessary for 
identifying the peculiar local requirements and for associating the local 
leaders and for mobilising the community resources at the ground level. 

In pursuance of the national policy for children, the Andhra Pradesh 
Children Board was constituted in 1975, In September, 1978, district and 
block level children boards were constituted. The district collector is the 
president of the district level board. The presidents of panchayat samitis or 
the special officers are the chairmen of the block level children boards. The 
woman and child welfare department is in charge of the integrated child 
development services in the State, These boards at different levels were to 
help in the implementation of the schemes coming from the Centre. What 
roles are these bodies playing in actual practice is hard to assess because 
information is scanty, sporadic and inaccessible. 

Other State Governments might have been acting upon the directives of 
the Government of India. The lYC has highlighted the child’s place in national 
development and accelerated the child development programmes. There is 
multiplication of numbers, diversification of programmes, coordination of 
agencies and stimulation of awareness, advocacy and action for promoting 
the welfare of the normal, the handicapped and the deprived children. Do 
these, however, fulfil the continuum requirement between policy and action 
and between state and the community? In my view, the continuum is super- 
ficial, as funds and directions flow from the Centre. 
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The relevant questions on policy for children are; (7) is a national policy 
enough?; (//) would the States have adopted a policy for children if the 
Government of India had not taken the initiative?; (///) even now, could the 
States supplement the national policy with resolutions on their local policies?; 
{iv) are the accelerated steps taken under the spur of the lYC likely to be 
sustained and continued to encourage the efforts after the year is over?; 
(v) apart from the multiplication and intensification of the existing pro- 
grammes for the care of the child and the mother, could something more 
be done, for example, in respect of preventive programmes, people’s parti- 
cipation in the policy formulation and in greater effectiveness in implemen- 
tation? The relevance of these questions becomes evident in the light 
of the following observations by high level personnel in and outside the 
Government. For example, M.M. Rajendran, Joint Secretary in the Depart- 
ment of Social Welfare, Government of India, writes, 

I would like to mention but briefly the shortcomings of the programme 
and the directions in which improvements are possible. The enthusiasm 
among the villagers has not yet been channelised to achieve sustained 
involvement of the community. At the grassroot level, the anganwadi 
worker has to shoulder all the responsibility for implementation though 
it had been originally envisaged that gradually village level voluntary 
organisations should be able to take over the functions of the anganwadi 
workers. It is necessary to make it a people’s programme so that the village 
community can take over the responsibility for many of the functions. 
An important fact that has come to light is the difficulty in reaching 
the children below three who are really the most vulnerable section among 
the children. There are various reasons for this but it is necessary to 
evolve a suitable strategy for reaching these children, as investment of 
resources on them is even more rewarding than children in the higher age 
group.^ 

C. Subramaniam, the former Finance Minister in the Government of 
India, writes about the complex nature of attempts to reach the children. 
He says: 

Giving high priority to children’s welfare means singling out a target 
group which is intermingled with the rest of the population right down 
to the level of individual families. Therefore it requires building up an 
organisation and an administrative set-up that goes all the way from inter- 
national agencies to each village and town of less developed countries.^ 

^M.M. Rajendran, “Integrated Approach to Child Development”, Swast Hind, 1978 
(The Rights of the Child, Special Number)* p. 294, Central Health Education Bureau, 

Subramaniam, “A World Charter for Children”, The Hindu, 28th September, 1978. 


542 


[2 Jagannadham 


He speriks of reseai-cli.'into' the -needs.' of cliild:re.n ' and one j.mporl'aiit area 
of research is how best the locally available food iiiate,riais can be used to 
provide an adec|uate type of nutrition. Tliis.researcli alson*eqiiiresthe build 
up of the liimian and physical resources- to stait -the programme. Subra- 
maniam’s emphasis is upon local initiative and local commiiniiy action. 
Lakdawahij the Deputy Chairman of the Piaiining Commission wrote: 

An additional growdli factor is area planning at the district and block 
level. While this is a part and parcel of the wider reform of decentralisation 
and brings the advantages of local participation, local supervisjon, local 
insights and additional resource mobilisation from the economic point, 
there will be an additional considerable benefit. 

Hitherto, problems have been looked at from the macro- view'point, 
largely Central, partly State and in one or two States very recently from the 
district viewpoint. The emphasis on district and block level planning will 
mean a better assessment of the natural land manpower resources and of 
local potential. While certain major decisions will continue to be taken 
at the Central and State level, their impact on the local econoiny can be 
assessed and the utmost advantage can be taken of Centra! and State 
Programmes at the local level. To the extent decisions are taken by lower 
aiithorities or local initiatives, they can be so adjusted as to lead to the 
optimum exploitation of natural resources and best use of local mam 
power.^ 

Indeed Lakdawala, has, in a way, answered the suggestion by C. 
Subraraaniam about organisational requirements for community participa- 
tion at the grassroots level Further more, Lakdawala refers to additional 
areas for research when he says: 

With the shift to decentralisation and weaker sectors, our hopes essentially 
like with the way unorganised sectors respond to the new' opportunities 
and consciousness they imbibe of the likely problems, difRcuIties and 
dangers. And yet our lines of communication with them has to be esta- 
blished, and an understanding arrived at. It is only on the fulfilment of 
this condition that the growth forces can work powerfully and speedily.-^ 

■ COMMUNITY AND PARENTAL AWARENESS 

Advocacy, awareness and action by government and community coiisti- 
ute the qainiessence of approach during the lYC. To these must be added 

^T. Lakdawala, ‘‘Draft Five Year Plan 1 978-83-^Forces of GrowtlP’, Yofana, 18th May 
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: the stimulation :of the awareness nf parents 'and fellow memhers in the^ 
not only during one year but in the years to come and in the future. 

The need to stimulate community and parental awareness is advocated 
but we are in the dark as to how to stimulate it. In the specific sphere of 
liealthj B,. Saiikaran,-. Director General of Health Services, Government of 
■..India, writes:' ■' ,■.■■ 

The idea of people’s participation as far as health service (sic) are concem- 
ed have not been adequately implemented and this vast resource has 
hardly been tapped to the desired extent. As people’s expectations from 
health services increased, the need for strengthening coxintry’s health 
services was recognised and subsequently the need for enlisting people’s 
active participation assumed great importance.^ 

If enlisting participation in one area of service, namely, health, has been 
difBcult, one could imagine the difficulties of mobilising the cooperation of 
parents and families for immunisation, nutrition, education of mothers and 
children under a system of centralised planning and state administration of 
services for children. The absence of multi-level planning in a meaningful 
manner and the prevalence of plan delinked from field administration is the 
Achilles heel of our national policies. 

Non-participation by local governments and communities undermines 
the credibility in the efforts of government and non-government organisa- 
tions, For example, the promised constitutional provision of education for 
those under fourteen years in a decade could not be fulfilled even after three 
decades. The population policy has been facing difficulties in implementation. 
On top of these comes a recent declaration about promise of state care for 
every destitute child born during 1979 on or after first of January, 1979, 
z.e., the International Year of the Child. Implementing this declaration, 
namely, promising state care of every destitute child, implies an enormous 
and complex machinery for identification of destitute children and establish- 
ing institutions of care and cure for them. Could this be done without mobilis- 
ing the local community cooperation? The mode and media of mobilising 
public cooperation for any programme are still far from satisfactory; parti- 
cularly for destitute children, public cooperation is hard to come by. Hardly 
any machinery is in evidence for enlisting public support. Welfare rights and 
discriminating protection are creating an atmosphere of welfare militancy 
among the eligible but discontented beneficiaries. The beneficiaries are multi- 
plying and these could be reached only if the policies and administration are 
locally initiated with the support of the local government and community. 
However, we witness a phenomenon in which citizens are gradually becoming 

Sankaran, ‘‘Health Situation in India”, Swast Hind, December, 1978, Vol XXII, 
No. 1 2 , 1978, p. 308, Central Health Education Bureau, New Delhi. 
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alienated irom local administration and they are getting disillusioned and 
disappointed about the competence of political parties to satisfy the needs 
and rights of the ‘poor’. Centralised planning and national policies without 
corresponding counterparts at the State and local levels run counter to the 
philosophy of sound democracy and decentralised administration. Loss of 
faith among people in the policy statements of governments erodes gradually 
the faith in democratic systems. 

‘Happy Child— A Nation’s Pride’, ‘A Healthy Child— A Sure Future’. 
— ^None could take exception to these soul-lifting slogans about citizens 
in the offing. But what is the state of the child born today? To quote again 
B. Sankaran: 

What are the problems we face to-day in the management of the child 
who is born to-day? We know that 35 to 40 per cent of children born in 
most parts of this country are born with a low birth weight of below 
2.5 kgs. The survival of such children is certainly much less than 
a child born healthy and above 2.5 kgs.’ 

He further states that 42 per cent of our population is below the age of 
fourteen ... “It is sad to state that in most developing countries three out 
of four children to-day only survive and one of them dies before the age of 
five, in comparison to ninety-five per cent survival in most developed 
countries.” 

The employment of children below the age of fourteen is very high and 
there does not seem to be any prospect of its abatement in the near future. 
According to UNESCO finding in 1976, the per day, per capita expenditure 
on children’s education in India is thirty nine paise whereas it is more than 
thirteen rupees in Japan. More depressing figures about the deplorable 
conditions of the indigence, ill-health, illiteracy and ill-equipment of the 
increasing numbers of children born in India could be given. A policy paper 
need not be cluttered with facts and figures of destitute, delinquent or 
handicapped children. It is enough to say that the government policies and 
programmes touch only a fringe of the problem. At the rate and in the manner 
in which these programmes are being expanded and implemented, we have to 
run fast in order to stand still. The national policy for children is indeed 
commendable but it is an isolated statement without relationship to the family 
and the society in which the child lives. With the present methods of admi- 
nistration by the bureaucracy in which hardly much public participation 
prevails, we cannot make much headway. There is a pressing need to make 
the national policy an integral part of family and social policies. These 
policies need to be communicated, advocated, reinforced, supplemented and 
acted upon by the state and local governments as well as communities. 

’B. Sankaran, “A Healthy Child— A Sure Future”, Deccan Chronicle, 27th May, 

1919, p. 4., Hyderabad. 
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NEED FOR A COMPREHENSIVE ' SOCIAL POLICY' ^ 

A child outside home environment is a fish out of water. The provision 
of an appropriate home environment for each child requires the formulation 
of a family policy. We have a population policy, health policy, education 
policy, housing policy, welfare programmes and so on. Do all these converge 
into a family policy or social policy with capital S and capital P or do we 
have social policies with small s and small p? Could we formulate a social 
policy in which the 15th point in the child policy resolution is made effective, 
making family the focus and forum for child development as well as the start- 
ing and dominant force? What are the implications of formulating a social 
policy? And what is a social policy, any way? Could there be a national 
policy for children without a family policy which is part of a comprehensive 
social policy? 

The Constitution and the five year plan documents as well as the separate 
policy statements on population, health education, housing, etc., speak of 
each sector’s contribution to the new social order based on justice, liberty, 
equality and fraternity. No attempt, however, has been made to work out 
the institutional, personnel and cost implications of pooling these policies 
together into an integrated social policy. Much less has there been an exercise 
in making explicit the element implicit in mobilising citizen’s participation 
and community action apart from government departments’ slow-moving 
bureaucratic action. We seem to be suffering from an assumption that all 
is well when the Centre passes a policy resolution and when it gives direc- 
tives and finances for the States to follow. This is a suicidal approach to 
social development. 

Social policy is a product of social politics, a term first used in the social 
science literature by a Munich Professor, Whilhelm Heinrich Richl (1823- 
1897). Richl considered the loosening of societal bonds rather than economic 
exploitation as the core probleih in the disintegration and reconstruction of 
society.^ Social policy, then, comprises both purposive action and practical 
volition in a social context.^ The term social policy does not imply the defini- 
tion of a number of phenomena but, rather, a point of view, an approach to 
the observation of economic and social phenomena.^^^ The point of view 
proceeds towards the unveiling of the causal connections between economic 
development and other societal phenomena. A further elaboration of social 


^Werner, J. Cahnman, and Carl M. Schmitt, “The Concept of Social Policy (Social 
Politik)”, Journal of Social Policy, YoL 8, Part 1, January, 1979, p. 49, Cambridge University 
Press, London. 

^Also seCj Otto Von Zwiedineck Sudenhorst, “Social Policy and its Manifestations— 
Concept and Substance of Social Policy”, Social Policv^ Vol. 8, Partl,p. 53, January, 
1979, Cambridge University Press, London. 
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policy, ill terms of politics and legislation is as follows: 

The nature of social policy requires' a particular cliaracterizalioii which 
has to do with the ultimate goal of all politics, namely, the tendency to 
develop legislation that may shape society. The nature of social policy 
is conditioned, first, by the purpose inherent in all social policies, that is, 
to promote the interests of a coliectivity and, secondly, by the preveative 
character of social legislation. These two characteristics differentiate 
social policy from other activities which are related to the ends of social 
policy but which are separate categories of public action, such as relief 
for the poor and social welfare,^^ 

Just as child development cannot be conceived apart and separated from 
the family, the national policy for children cannot be effective unless integrated 
into a comprehensive family policy which again is a part of the larger social 
policy. Experiments under the national policy for children resulted in the 
integrated child development scheme. The time has come to experiment 
with family policy as part of an area planning at the district and block levels. 
Planning for action has to permeate to the micro-level of families and eligible 
couples. Parents’ awareness and the States’ competence to mobilise social 
action are essential. Human resource development is a more difficult and 
complex matter than materials management. The most difficult management 
problem in the national policy for children is to reach the children below 
three years in the family setting of the people the bulk of whom are below 
the poverty line. Such efforts require researches into social development 
techniques, community leadership, group action and mobilisation of human 
resources. While India has a national policy for children, it lacks the bones 
and sinews to sustain it because the States and the local government are only 
following the directives from the Centre. Hardly any initiative outside the 
Central Government is evident in the field of child welfare. At all levels, there 
is dependence for finances upon higher level organisations. There is very 
little evidence of local resource mobilisation. It looks as though the social 
engineering of to-day is not radically different from the socialisation of the 
past inspiteof the tremendous strides in technology and public administration. 
Even though it is unfair, and we do not know why it happens, we find that 
‘in the tread mill world of hopelessness, children seem fated to repeat the 
ignorance and misery of their parents’. 

SOME CRUCIAL POLICY ISSUES 

Is India's policy for children an expression of earnestness or a mere pious 
hope, vSceptics point to the shortcomings of many plans and programmes 

^^■Otto Von Zwiedi neck Siidenhorst, op. cit., p. 58. 
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vis-a-vis the iiiagoitude of the size and the complexity of the problem in 
satisfying the needs and doing ..justice, according to the declared rights of 
chiidren. India is not alo.ne in thiS: respect. Julia Henderson has raised some 
crucial policy issues in a .forthright ma.mier. She says: 

Governments are likely to make .many .resoiHidiiig policy statements but 
.. the .fulfilment of these plans will constantly be curtailed because of an 
, ■ ecori 0 .mic or political crisis, a flood, a plague of locusts or a civil ward^ 

But she is iiei tlier cynical nor pessimistic so as to descri be i YC as ksoo ndi ng 
brass and tinkling cyniba.ls’. She is sober and modest in her conciosions. She 
writes: 

With such massive numbers of children living in. countries where poverty, 
disease and illiteracy are still the lot of a majority of the population, it is 
hardly realistic to expect that great improvements in ineeti?ig the basic 
needs of childreo will take place in the short rimd-^ 

With special reference to the lYC, she writes: 

The lYC is a Consciousness raising’ effort if sufficient pressure can be 
built up within each country to convince the policy makers of their short- 
sightedness in wasting the potential of the new generation, it is possible to 
change some priorities. This is why the role of voluntary citizen groups in 
the national commissions is so important and the participation of senior 
political and civil service officials is so vital.^^ 

In Europe too, the rights of the child as set out in the UN declaration 
tvven ty years ago are not fully realised. Elisabeth Jager has given a brief 
account of ‘Rights in Practice’ in Europe. What frustrates an Indian citizen 
could be illustrated from one example— unsuccessful efforts at providing a 
home and family care for needy cliildren under the Adoption Bill which was 
twice attempted to be enacted into a statute but both times failure visited 
the efi'orts because of the ‘short sightedness’ of policy makers mentioned by 
Julia Henderson. The Bill was introduced several times since 1965 and always 
it met with opposition and could not be enacted into law. 

The general theme of I YC, in India is ‘reaching the deprived cliild’^^ 

Henderson, “A Crusade for Childfen in a Special Report”, People, Vol. 5, 
No. 4, 1978, International Planned Parenthood Federation, London. 

^^IbkL 

^^National Plan of Action for International Year of the Child, 1979, Government of 
India, Ministry of Education and Social Welfare, Department of Social Welfare, New Delhi, 
September 1978, p, 4, 
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in the national plan' of action, the Government of India declared that lYC 
should not be construed as a one year programme but should be viewed as a 
spring board for vigorous and continued action during the residua! part of 
the century. To this end the Government suggested that a perspective plan 
for the next two decades (1979-99) should be evolved. In the same pamphlet, 
the Government of India cautiously mentioned : 

However, in view of our resource constraints and difierential degrees of 
ecological deprivation, our approach must be endowed with a certain 
focus and reahsm.^^ 

The idealism of the lYC is pitted against the realism of the resources 
constraints by the Government of India. The child is a helpless and an inarti- 
culate dependent upon the adult guardians and policy makers. The ‘short- 
sightedness’ of policy makers and the negativism of the bureaucrats prevent 
them from reacting favourably to satisfying the needs of children and protect- 
ing their rights. The ignorant and indiiferent parents also could not do 
justice to them without a lobby or a pressure group for awakening the 
consciousness and to advocate the cause of the helpless and to protect the 
rights of the undefended. Where do we seek leaders to launch a movement 
for promoting the welfare of the normal or destitute, deprived, disabled or 
helpless children? 

Students of policy sciences and policy researchers should pose heart search- 
ing questions to policy makers and prompt them to look beyond the next 
election and also to help in promoting the interests of the next generation — not 
by words alone but by action in the field at each family level. This becomes 
possible only when the national policy is supplemented and reinforced by 
declarations of state policy and community action. These together should 
form the ‘sub-national’ policy for children. 

□ 


^®National Plan of Action for International Year of the Child, 1979, op. du 
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T he national policy for children adopted in 1974 by the Indian Parlia- 
ment declares children as a ‘supremely important asset’ and emphasises 
the need to provide adequate services to children both before and after birth 
and through the period of growth. Thus the policy takes into account the 
general health and education needs of all children and also gives attention to 
the needs of children belonging to some of the disadvantaged groups on 
priority basis. In this paper some of the most important needs of children are 
covered. The paper also raises some issues which are important so far as 
children’s needs are concerned. 

POPULATION PROJECTIONS 

In 1975, J.P. Ambannawar published his own set of projections up to 
2051. Other sets of projections have been published by Caseen and Dayson 
and by the Expert Committee appointed by the Planning Commission. 
Ambannawar’s figures were predicted in 1974, before the intensification of 
the sterilisation movement in and during 1975-77 and the slackening of it 
after 1977 March. Ambannawar’s figures do give a fair idea of the 
dimensions of the increase in the population of children alone between 1981 
and 1991. 

From Table 1 it will be observed that at the beginning of the decade the 
child population is going to be 39.53 per cent, there is general reduction 
during the decade and at the end of the decade it will be reduced to 36.77 
per cent. However, it is also expected that there will be a net increase of 
child population. By the end of 1990, the expected total population will be 
800 million, 36.77 of which is estimated to be child population which comes to 
approximately 280 million. 

From the projections above it is to'^be noted that the States of Kerala, 
Maharashtra, Tamil Nadu and Punjab are showing considerable decline. 
Rajasthan, Assam, U.P. and Karnataka are much above the national average, 
others are on par with the national average. If we accept that fertility is 
more closely associated in an inverse fashion than mortality with socio- 
economic status, then we must accept that the proportion of child population 
in the weaker sections of the population is significantly higher than in the 
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general population. This indicates that the problem of child depeadeiicy is 
more serious in these classes with regard to the state level projections it would 
be seen that the growth rate of the total population for 197i**91 varies from 
only 27 per cent for Tamil Nadu to 60 per cent in Madhya .Pradesh 
61 per cent in Rajasthan and 83 per cent in Assam. The situation that 
is reflected in Tables 1 and 2 I'egarding the child population in the next 
decade is quite serious and needs realistic approaches in development 
planning and population control policies. The economic developments in the 
first 30 years have underplayed the role of social development. 


Table 2 GROWTH AND PROJECTION OF TOTAL CHILD POPULATION 

BY STATES 



1971 
per cent 

1991 
per cent 

Andhra Pradesh 

40.48 

32.09 

Assam 

46.60 

41.96 

Bihar 

42.58 

34.08 

Gujarat 

43.05 

35.70 

Jammu & Kashmir 

42.88 

rN.A. 

Kerala 

40,26 

30.26 

Madhya Pradesh 

43.70 

36.91 

Maharashtra 

41.34 

31.74 

Karnataka 

41.13 

43.11 

Orissa 

42.35 

33.81 

Punjab 

43.30 

32.58 

Rajasthan 

44.17 

39.86 

Tamil Nadu 

37.77 

30.36 

Uttar Pradesh 

41.85 

37.19 

West Bengal 

41.90 

37.66 

India 

42.02 

34.28 


Source : Ambannawar, 1975, 


CHILD WELFARE NEEDS 

We have seen the estimates of child population during the next decade. 
This paper is made to visualise child welfare needs for the age groups 0-6, 
6“li and 11-14. It is not possible to cover ail needs^ most of the important 
needs are covered. 

Maternal and Child Care Services 

The objective of maternal and child health (MCH) services begin with 
the immediate health problems of mother and children and extend to health 
throughout life and to community health. The specific objectives of MCH 
are reduction of maternal pre-natal, infant and childhood mortality and 
morbidity and the promotion of reproductive health and the physical and 
psychosocial health of mothers and children. The principles underlying the 
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MCH programmes are: 

1. MCH services are one item in the package of services provided 
to the community through the health organisations such as primary 
health units, hospitals, etc. 

2. Has a component of domiciliary services. 

3. Family planning services are integrated with MCH programmes. 

4. Traditional birth attendants are utilised. 

5. Local self-government and voluntary organisations are involved. 

The maternal and child health services have developed on many fronts. 
A review of the literature on the development would indicate that 
considerable efforts have been made to develop- MCH services. In the 
First Five Year Plan, there were two major developments, one in the 
field of rural development blocks and the other in the formation of the 
Central Social Welfare Board to strengthen the field of social work 
amongst women and children. In the beginning it was fully realised that 
the lack of trained personnel such as women doctors, health visitors, mid- 
wives, etc., were an important handicap in providing effective services and 
hence the number of training centres were started to overcome these diffi- 
culties. MCH programmes were covered under child development program- 
mes from the Second Plan period and since then the MCH services have 
become an integrated part of the total health programmes and their develop- 
ment is linked with the expansion of primary health centres. Effort was made 
to provide modern and scientific midwifery services to the mothers in both 
rural and urban areas. In the big cities the demand for maternity beds increas- 
ed considerably as about 90 per cent of the deliveries took place in insti- 
tutions. Paediatrics was recognised as the weakest link in the existing maternal 
and child health services and only 29 medical colleges had paediatric depart- 
ments. During the Third Plan period along with MCH, health education and 
nutrition was given consideration as part of public health services. As a 
vulnerable group of the population, the pregnant mothers, the nursing 
mothers, infants and the school-going children were given special priority. 

Demonstration child welfare pilot projects and family and child welfare 
projects were introduced along with their expansion. Primary health units in 
rural areas and maternal child health centres in urban areas were expanded. 
In the Fourth Plan, MCH services were integrated with family planning 
services. During the first fifteen years of health planning, the emphasis of 
health programmes was on : (/) control of communicable diseases ; (//) promo- 
tive, curative, preventive, and promotional services in the rural areas through 
PHC; {Hi) expanded training facilities. In the Fifth Plan the primary objective 
was to provide minimum public health facilities integrated with family plan- 
ning and nutritional services for vulnerable groups such as children, pregnant 
mothers and lactating mothers. The minimum needs programme was given 
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the highest priority. 

Immunisation: Table 3 gives the financial outlays for the year 1979-80. 
It will be noted that compared to the total, the number covered is low 
taking into account thelSO million children who are added each year. With the 
setback of family planning (family welfare) programme, it is expected that the 
number will be still larger. Data shows that there are 5,400 primary health 
units covering 17,646 PHU sub-centres and 20,489 family welfare sub-centres. 
In addition, there are 5,780 institutions involved in maternal and child health 
work. One thing is sure that these centres have helped in creating a network 
of MCH services in the villages. It is expected that one sub-centre covers 
approximately 10,000 population. The stalf provided at these Centres is too 
inadequate to reach out to all the expectant mothers, often pre- and post-natal 
services to them. While considering the needs of children in the future, we will 
have to bear this fact in mind, that more financial outlays, increase in the num- 
ber of primary health units and provision of more statf would be necessary. 

Infant Mortality 

Rural India is very much underdeveloped both economically and socially. 


Table 3 MCH SCHEME— FINANCIAL OUTLAYS AND PHYSICAL TARGETS 



1979-80 

VI Plan 

Scheme 

Financial 
outlays 
(Rs, in 
lakhs) 

— ^ 

Physical 
targets 
{Beneficia- 
ries in 
millioti) 

( — 

Financial 
outlays 
{Rs, in 
lakhs) 

Physical 
targets 
{Beneficia- 
ries in 
million) 

A. Immunisation 





Tetanus toxoid for expectant 





motliers 

29.00 

6.00 

3034.00* 

35.0 

Small pox vaccination 

30.00 

32.0 



B.C.G. vaccination 

50.00 

13.0 



Triple (DPT) vaccination 

60.00 

12.0 


72.0 

Primary & Booster Biralent 





(DT) vaccination 

122.00 

20.0 


65,0 

Typhoid vaccination 

4.00 

5.0 



Measles vaccination 

10.00 

0.2 


3.4 

B. Prophylaxis against Nutritional 





Anaemia 





Mothers 

88.00 

11.0 


60.0 

Children 

66,0 

11.0 


60,0 

C. Prophylaxis against Vitamin* A’ 





Deficiency 

95.00 

25.0 


125.0 

D. Training of Traditional 





birth-attendance 

38,00 

0.1 




Note ; *Total outlay 

Source; India Year Book 1977-78, Government of India. 
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The general health of the mother, proper care during pregnancy and child 
birth, and correct feeding and sanitary care of the baby are the most impor- 
tant determinants of the chances of survival of the new-born baby. Those 
factors are dependent upon the capacity of the community to provide 
proper facilities and the ability of the families to make use of these facilities. 
It has been observed that developed countries, where the infant mortality 
rate (TMR) is low, are equipped with adequate medical facilities. Higher per 
capita expenditure on medical and public health facilities is associated with 
lower rate of infant mortality. 

Table 4 will show that in the States of Assam, Rajasthan and U.P. the 
per capita expenditure on medical care is very low. It is observed that centrally 
administered territories have a higher per capita expenditure on health 
both in the urban metropolitan areas of Delhi and Chandigarh as well as the 


Table 4 PER CAPITA EXPENDITURE ON HEALTH IN STATES (1970-71) 


Sr, 

States j Union 

1966-67 

1970*71 

Number of 

Ratio of 

No, 

Territories 



beds on 

Doctor to 





\00Q persons Population 

1. 

India 

3.93 

6.21 

0.51 

N.A. 

2. 

Andhra Pradesh 

3.71 

6.02 

0.65 

4416 

3. 

Assam 

4.00 

5.11 

0.47 

2631 

4. 

Bihar 

1.93 

2.92 

0.20 

6063 

5 

Gujarat 

4.82 

7.67 

0.56 

4900 

6. 

Haryana 

1.30 

7.50 

0.54 

6702 

7. 

Himachal Pradesh 

5.21 

11.69 

0.95 

9026 

8. 

Jammu Sc Kashmir 

7.32 

10.29 

1.58 

1810 

9. 

Karnataka 

3.25 

5.53 

0.81 

5300 

10. 

Kerala 

5.20 

7.18 

0.90 

3981 

11. 

Madhya Pradesh 

3.10 

4.87 

0.33 

21663 

12. 

Maharashtra 

4.41 

7.58 

0.74 

2592 

13. 

Manipur 

4.85 

10.37 

0.67 

7171 

14. 

Nagaland 

15.32 

35.02 

1.72 

5327 

15. 

Orissa 

3,28 

4.99 

0.41 

7008 

16. 

Punjab 

5.40 

7.38 

0.60 

5863 

17. 

Rajasthan 

4.00 

6.00 

0.53 

12662 


Tamil Nadu 

4.53 

8,99 

0.55 

3511 

19. 

Tripura 

6.39 

N.A. 

0,58 

7486 

20 

Uttar Pradesh 

2.26 

3.23 

0.40 

7672 

21. 

West Bengal 

Union Territories 

4,27 

6.12 

0.78 

1747 

":i^22.;; 

Goa Daman Diu 

14.72 

23.06 

2.48 

1366 

23. 

Pondicherry 

14.48 

23.71 

2 33 

N.A. 

24. 

Andaman Islands 



4.52 

3343 

25. 

Arunachai Pradesh 



1.00 

3200 

26. 

Delhi 



2.40 

N.A. 

27. 

Chandigarh 



3,64 

420 


Sources : 1. Health Statistics of India, 1971. 


2. Handbook of Social Welfare Statistics. 
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tribal areas of Aiidaniaii and Nicobar Islands, etc. Surprisingly of ' all the 
States in India, Nagaland 1ms the highest pei* 'capita ■ expenditure. Table 5 
shows the Statewise IMR, 


Table 5 INFANT MORTALITY IN INDIA—STATEWISE 1975 


, State 

IMR 

Rural 

A 

Urban 

Male 

Female 

Male 

Female 

Andbra Pradesh 

113.6 

136.6 

107.3 

88.8 

,68.0:'""' 

Assam (including Meghalaya) 

126.3 

142.3 

134.3 

91,1 

64.1 

, Bihar 

101.0 

102.2 

110.2 

110.9 

85.2 

Gujarat 

153.6 

160,8 

157.5 

128.2 

133.8 

Haryana 

78.0 

73.7 

92.0 

59.0 

64.1 

Himachal Pradesh 

136.0 

185.0 

120.2 

81.0 

68.6 

Jammu & Kashmir 

83.4 

100.7 

84.5 

70.8 

15.3 

Karnataka 

95.4 

105.1 

96.9 

83.3 

62.1 

Kerala 

52.7 

59.2 

52.5 

4,1.5 

37.9 

Madhya Pradesh 

144.0 

161.0 

141.8 

114.9 

111.9 

Maharashtra 

98.9 

107.5 

97.1 

88.4 

80.0 

Orissa 

132.5 

144.7 

134.9 

108.7 

97.4 

Punjab 

100.3 

98.1 

110.0 

96.8 

75.3 

Rajasthan 

139.7 

144.1 

153.2 

106.8 

101.9 

Tamil Nadu 

125.1 

136.1 

131.4 

111.8 

67.2 

Uttar Pradesh 

154.4 

158.8 

172.4 

109.5 

110.9 

West Bengal 

102.9 

115.4 

111,2 

57.6 

64.7 

India 

127.1 

138.1 

134.5 

94.2 

85.1 


Source: Sample Registration Bulletin, YoL IX, No. 4, October 1975. 


The age at marriage, levels of literacy and urbanisation have also played 
an important role in the level of infant mortality. The mean age at marriage 
(for females) has increased from 13.7 to about 16 years in the last 5 decades. 
In Kerala and Tamil Nadu where the mean age is 18.4 IMR is low. 

Education is one of the most important factors affecting IMR. Mothers 
with a higher level of education have experienced lower infant mortality rate. 
In India the higher educational level of mothers is also associated with high 
class, high caste, upper status. Income of the parents plays an important role 
in controlling infant mortality. The facilities available to the community can 
be purchased by parents who can afford. Urbanisation and industriali- 
sation influence IMR. The population in urban area has better sanitation, 
health facilities, access to education, better opportunities for employment, 
etc. Antenatal and post-natal services are still very inadequate in rural areas 
inspite of the existence of over 5,000 primary health units in the country. 

There is also sex differential in the IMR. It is observed that females 
have a lower IMR as compared to males at the national and State 
levels. But they suffer a major setback due to social neglect in the next age 
group. 
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IMR is found to vary with the order of birth, a biological factor. Higher 
moilality is found among the first birth and again at the higher order of 
birth. Children born in multiple birth face a greater risk of mortality than 
those born in single births. Since the mother’s age at first birth is very low, 
infants are at greater risk. We cannot hope that conditions in the 80s would 
be drastically different and hence a great deal of work would be needed in 
making an effort to bring down the birth rate itself, and bring down IMR 
by using such measures as raising the age of marriage, raising the educatiGnal 
levels of women, providing medical services with qualitative as well as 
quantitative improvements. 

Malnutrition Among Children 

Nutrition plays a significant role in the physical, mental and emotional 
development of a child. Malnutrition and undernutrition retard the growth 
and development of a child. Several studies have been carried out on infants, 
pre-school children, reporting dietary intake, body weight and height and 
clinical symptoms associated with nutritional deficiencies. A few major 
studies are: (i) a large scale survey covering 5,000 children from poor socio- 
economic households conducted in South India during the late 50s ; {ii) IGMR 
surveys in the 60s at six different centres in India covering both rural and 
urban area. The data from (z) and {ii) have been reported in the diet atlas 
of India (NIN, 1974) M.S. Swaminathan has recently reviewed the evidence 
from these surveys to assess the nutrition status in infants and children. 

Maternal Nutrition: Since the mother has to nurture the foetus her 
nutrition has a direct relationship with birth weight. Several surveys have 
shown that most mothers are underweight (weighing less than 50 kg.), and 
have a calorie deficit of 500-600 calories a day. Anaemia is common, and 
about 50 per cent of women have a haemoglobin level of less than lOg. per 
cent during the third trimster. Anaemia is mainly due to iron and folic defi- 
ciency. Thirty to forty per cent of women show evidence of vitamin 'A’ 
deficiency. Diets of pregnant and nursing mothers are frequently grossly 
deficient in protective foods like milk, pulses, leafy vegetables and even in 
staple cereals. The diets are deficient in calories, proteins and several other 
nutrients. The weight gain during pregnancy is much less than that found in 
developed countries. Even though the foetus can take from the mother, it 
still seems to suffer from the effects of maternal malnutrition and has low birth 
weight 

The dietary intakes of lactating mothers belonging to the poor income 
groups are far below than those recommended. The result of insujEciency in 
breast milk is seen in the form of inadequate weight gain of the baby after 
the fourth month. 

Infants: In general prolonged breast feeding is the rule in all regions. 
During the first six months a child depends totally on breast feeding and 
shows some increase in weight. After this there is a fall in breast feeding. 
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Pregnancy is the most common cause for the discontinuation of breast 
feeding.,' 

Pre-school Children: As in the case of infants, in assessing the nutrition 
status of pre-school and school-going children Gopalan compares the calorie 
and protein content of the diet of pre-school and school-going children. 

It is a fact that as income increases the energy intake increases. Large 
number of children are malnourished or undernourished because of poverty. 
It was believed that as gross national product increased, the gains of 
development will find their way to the poor. This expectation has not come 
true. Along with poverty, even feeding habits need to be reviewed. In poor 
families supplementary foods are introduced quite late. Invariably they 
consist of adult diets. Knowledge of cheaper supplements is lacking. Poor 
people have poor knowledge about the relationship between food, health, 
and nutrition. Surveys carried out by NNMB in 9 out of 15 major Stales 
in 1976 covering the poorer sections of society indicates. 

It is thus clear that the diet of the pre-school child is unbalanced. It 
has been pointed out by eminent scholars that nutritional deficiencies lead 
to the aggravation of many other diseases, unfavourably affect productivity 
and contribute to overall mortality associated with malnutrition. 

Data show that diarrhoea, cough, fevers and other unspecified diseases 
are important causes of high infant mortality in rural area. Potable drinking 
water, better health and sanitation facilities, better housing, general standard 
of food intake are all related factors, the lack of which increases the suscepti- 
bility of children to diseases, and results in high mortality. 

Primary Education 

There is rapid expansion in the field of primary education since indepen- 
dence. In 1960-61, approximately 19. 15 million students were enrolled in pri- 
mary classes. During thedecade 1961-71 about22.5 million additional children 
were on the rolls of classes I-V. During the period 1951-56, the annual rate 
of increase in the enrolment of primary classes was 6.28 per cent and showed 
a gradual increase of 8. 85. per cent up to 1966 and a sudden fall was noted in 
66-71. The annual rate of growth of enrolment in primary education during 
the period 1966-71 was lower than the annual rate of growth of the popula- 
tion. The rate of increase in the percentage of girls enrolled in primary classes 
was more than boys throughout the period. A steep increase was noted 
between the years 1961-66 (boys 7.28 per cent, girls 12.09 per cent). Enrolment 
ratio is computed on the total number of students who are enrolling in 
primary classes 1-5 to the population in the age group 6-11. Enrolment ratio 
increased for boys from 60.8 in 1961 to 95.5 in 1971. At both primary and 
middle school levels there is increase in the enrolment of boys and girls during 
the period 1966-71 (boys 46.3, girls 19.9). 

There are State level variations in the enrolment in education. Kerala and 
Centrally Administered States show very good progress whereas Rajasthan, 
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Biliar, U.E, Assam , Mad Pradesh and Orissa, are:far behind. There 
' is also Statewise variation in the enrolment of boys and girls. Secondly 
in rural areas the education of girls suffers most because of the high-dropout 
rate amongst them.; We do not have caste-wise rates of school dropouts but 
both boys and girls from low caste, low class, low income groups dropout 
from the school even before they reach the status of the literate, iVe., 4th 
standard. The school dropout rate is as high as 63. 1 per cent at primary level 
and 85 per cent at middle school level. It is shocking to observe that approxi- 
mately 10 million students were ‘wasted’ during the year 1965-66. Stagnation 
and failures are also responsible for wastage in education. There are various 
reasons for the wastage and stagnation, mainly socio-economic. Poverty, 
lack of interest in schooling, the long period of education, the non-vocational 
bias in education, stress on learning of languages, boring syllabi, shortage 
of teachers, early marriages of girls, demand for earning are all said to be 
the reasons for the wastage. In spite of high expenditure on education the 
country still continues to have a large number of illiterate children whose 
number is increasing year by year. 

There are certain assumptions for primary education. It is assumed that 
for boys the present enrolment ratio of 95 would gradually increase to 100 by 
1991. For girls, the ratio would be 93 per cent (Tables 6 and 7). 

It is expected that there will be 43,70 million boys and 30.32 million girls 
at primary level and 7.96 million boys and 1.7 million girls at middle school. 
It seems extremely difficult to provide compulsory education for all children 
in the age group 6-13 in the near future. The national education policy is 
however very ambitious. By the end of 1990, the Government expects to 
attain 100 per cent adult literacy. Schemes of functional literacy, continuing 
education, adult education, etc., are being launched since 1978. One does not 
know, with such high dropout rate in formal schools, how we are going to 
attain complete literacy through informal education which has to develop its 
methodology of teaching and the curricula to be taught. It would be better to 
have realistic plans about education. 

1 . Vocational Education: As children grow they need a type of education 

S which will equip them for earning their bread. As it looks, it is difficult to cover 

f all primary schools with facilities for vocational training. We have the 
Apprenticeship Training Act in our country. But there is no machinery to 
implement this Act in the education department. The machinery attached to 
the labour department is very weak. A strong machinery which will notify 
and will systematically recruit the candidates for training is needed. Today it 
is left to the individual industry to implement the scheme. It is necessary to 
create such a machinery which will review the position from time to time, 
recruit the candidates and will do the placement. 

Pre-school Education: Pre-schooi education is yet not a state responsibi- 
lity. Hence it is considered as a welfare activity. However, for the last 40 
years , the pre-school movement is growing with the starting of welfare 
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extension projects, community development programmes and family and child 
welfare projects. A large number of balwadis have come up in the rural, 
tribal and urban slums. The wide spread wastage and stagnation in primary 
schools is one of the indications of the need for pre-school education. A 
recent study indicates that there is no need to have expensive equipment for a 
pre-school centre. Table 8 gives the total number of beneficiaries covered 
under nursery schools as well as balwadis run by the Central Social Welfare 
Board, Indian Council for Child Welfare, Adim Jati Sevak Sangh, etc. Taking 
into account the total number of children of pre-school age, even a fringe of 
the problem is not touched. An important aspect of the clientele who go to 
pre-schools is that it is mostly from better educated, higher caste and large 
farmer families rather than from the less educated, lower class, landless agri- 
cultural labour. Tribal children do not have pre-school facilities because they 
live in remote, interior areas of the country. 


Table 8 NUMBER OF BENEFICIARIES AND EXPENDITURE INCURRED 
UNDER NUTRITION FEEDING PROGRAMME IN BALWADIS IN 

1974-75 




Rural areas 

Urban areas 







. . JL,,, , ..... 


r 



t 


Name of Organisation 

Benefir 

Expenditure 

Benefit 

Expenditure 



ciaries 

(Rs. lakhs) 

ciaries 

{Rs. lakhs) 

L 

Central Social Welfare Board 

1,03,791 

50.47 

61,611 

29.98 

2. 

Indian Council for Child Welfare 

32,117 

24.31 



3. 

Bharatiya Adimjati Sevak Sangh 

10,261 

9.15 



4. 

Harijan Sevak Sangh 

6,849 

4.75 

16,630 

6.14 


Source: Handbook of Social Welfare Statistics. 


Table 9 shows the total number of boys and girls attending pre-primary 
school. Taking in to account the total number of children in this age-group 
the coverage is low. In U.P. and Bihar, it seems that the number of 
institutions and the number of beneficiaries are both low. 

Balwadi can become a good base for child welfare activities and their 
number could be increased. 

Juvenile Delinquency: Young persons in conflict with the law present the 
problem of individual and family disorganisation. At a young age when the 
individual should be achieving an increased awareness of the importance of 
accepting the common ethical values, as incorporated in our laws and codes 
of behaviour, most children have problems or difficulties in connection with 
growing up. But children who are called juvenile delinquents are victims of 
bad bringing up. So far in the earlier part of the paper we have seen that 
children suffer from malnutrition, poverty, lack of education, etc. There 
are so many inadequacies in their lives, with the development of the city and 
the consequent shifting of rural population, that the compact family group 
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Table 9 ENROLMENT IN PRE-PRIMARY SCHOOLS FOR GENERAL EDUCATION 
. IN STATES/imiON TERRITORIES IN 1974-75 ^ 


Sr. State! Union Territory 

No. 


Enrolment 

- - 


f 

Boys 

Girls 

■■ ■ ■ ■ 

Total 

1. Andhra Pradesh 

10,204 

11,425 

21,629 ■ 

2. Assam 

2,517 

2,210 

4,727 

3. Bihar 

1,065 

681 

1,740 

4. , Gujarat 

39,316 

32,065 

71,381 

• 5.': Haryana 

253 

121 

374 

'■ 6. Himachal Pradesh 

630 

685 

1,315 

7. Jamniu & Kashmir 

— 


■ ' 

8. Karnataka 

47,640 

46,440 

94,080 

9. Kerala 

— 

— 

— ■ 

10. Madhya Pradesh 

18,884 

15,673 

34,557 

1 1 . Maharashtra 

49,715 

39,474 

89,189 

12. Manipur 

350 

245 

545 

13. Meghalaya 

4(528 

4,174 

8,702 

14. Nagaland 

— 

— 


15. Orissa 

— 

— 

— , 

16. Punjab 

467 

328 

795 

17. Rajasthan 

N.A. 

N.A. 

N.A. 

18. Sikkim 

— 

— 

— ' 

19. Tamil Nadu 

2,770 

2,955 

5,725 

20. Tripura 

12,837 

12,651 

25,488 

21. Uttar Pradesh 

19,672 

15,133 

34,805 

22. West Bengal 

6,331 

5,556 

11,887 

Union Territories 

23. Andaman & Nicobar Islands 

143 

124 

267 

24. Arunachal Pradesh 

— 



25. Chandigarh 

1,244 

963 

2,207 

26. Dadra and Nagar Haveli 

70 

103 

173 

27. Delhi 

10,586 

8,966 

19,552 

28. Goa, Daman & Dio 

4,110’*' 

4,000* 

8,110 

29. Lakshadweep 

259 

262 

521 

30. Mizoram 

1,646 

1,846 

3,492 

31. Pondicherry 

1,923 

1,925 

3,848 

Total 

2,37,160 

2,08,005 

4,45,165 


N.A.= Not Available 
* Estimated figures for sex-wise distribution 
Source : Handbook of Social Welfare Sta tistics. 


has started disintegrating. The problem of juvenile delinquency is more 
acute in the lower stratum of society which is more influenced by the 
disorganisation process. The nuclear family that settles down in the city’s 
slums slowly loses its identity. Economic insufficiency and crowding around 
in urban slums result in neglect of children. Such neglected children are 
either victimised by adults for their anti-social activities or the children 
themselves become offenders. 
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Gore (1979) describes the following trends in juvenile delinquency as 
observed through official statistics : 

1. The majority of the cases are in regard to offences against property. 
They consist of minor thefts in most of the cases. Children coming 
fi-om the economically backward families are tempted to resort to 
petty thefts. 

2. The number of girls involved in the offences is low. 

3. A large number of cases are crime under local and special laws such 
as prohibition. 

4. The juvenile crime is not an orgairised activity. 

5. In recent years educated children of well-to-do parents are also resort- 
ing to crimes. 

Bhende (1979) observes an increase in the number of juvenile apprehen- 
sions between 1963-74. Nearly a third of the cases were in the age-group 7-11, 
the other above 1 1 years. When the distribution of the juveniles apprehend- 
ed in 1973 and 1974 in the different States was considered, it was found that 
the major share belonged to Tamil Nadu (1973, 40.73 per cent, 1974, 33.98 
per cent) followed by Maharashtra (1973, 22.76 per cent, 1974, 25.96 per 
cent), the two most highly urbanised States of India with 30.28 per cent 
and 31.20 per cent of urban population in 1971. Other States with compara- 
tively higher proportion of juvenile delinquency are Madhya Pradesh. (1973, 
7.23 per cent, 1974 8.10 per cent) and Gujarat (1973 6.51 per cent, 1974 
6.64 per cent). 

Orphan and Destitute Children: It is expected that the total number of 
orphan children will go down in the period 1981-90, because of the decline in 
the paternal death rate. This reduction is evident from the last three census 
reports. With the growth in MCH services even the maternal mortality rate will 
be reduced. This will have a natural effect on the decline of orphaned children. 
With the legalisation of medical termination of pregnancy, unmarried mothers 
will take the advantage of legalised abortion. However, we cannot predict 
if the number of destitute children will go down unless there is significant 
improvement in the economic levels of poor families. Orphan and destitute 
children have a right to grow in a family surrounding, have a right to have 
parents. It is absolutely necessary to expand adoption and foster family 
care facilities. All these years there has been only institutional care of such 
children. Shift should be towards the development of non-institutional 
services. This will involve direct community participation in helping the 
destitute and orphan child. This will help to reduce the heavy burden on the 
existing institutions. They could be utilised for specialised cases such as 
severely disturbed children who cannot make use of family surroundings 
or of children needing institutional care, such as children of T.B. patients, 
cancer patients, leprosy cases, or children of long-term pr isoners be 
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considered for foster family placements. There is a need to start creatinga 
cadre of parents who will be able to take care of needy children. The orphan 
child should be helped to be adopted for which proper legal provision irres- 
pective of religious background needs to be provided. 

Children of Working Mothers 

All countries are faced with providing in some way for children who, for 
various social, economic or psychological reasons are unable to remain with 
their families or who need care outside their homes for part of the day. With 
increasing urbanisation, children do not get adequate care in their own families 
particularly if their mother is working. The need for day care is mainly 
determined by the number of mothers working outside their homes in 
various occupations with infants and children of pre-school age for whom 
arrangements cannot be made at home. The largest number of women are 
employed in agriculture. Amongst the Indian States, Andhra shows the 
highest number of working women. States like Punjab and Haryana, whose 
per capita income is the highest, have the least female work participation. A 
large number of women work in mines, plantations and government ofBces. 
Even the cottage industry and the construction industry employ quite a 
number of women. 

There were 829 factory creches all over the country in 1970. It was observed 
that Assam has the highest number of creches. Maharashtra, Andhra, Tamil 
Nadu and West Bengal have considerable number of creches. The uneven 
development of factory creches in different parts of the country could be due 
to the different proportion of working factories, the total number of working 
women and the applicability of rules relating to creches, etc., in the different 
States. It is observed that there is a smaller number of creches in the organised 
sector while the community creches and mobile creches are emerging in diffe- 
rent parts of the country through the assistance of the Central Social Welfare 
Board. Miss Khandekar (1976) has pointed out that per capita costs of 
factory creches are increasing because of the overheads. Moreover because of 
the difficulties in travelling, working mothers are reluctant to take their 
children to the factory creches. On the other hand, a large number of women 
working ill employment guarantee schemes, working at construction sites 
in major construction projects in the country, bidi and tobacco workers, 
weavers in small scale liandloom industry, etc., do not have any facility 
of creches for their children. It will be necessary to create a network of 
organisations that will take up the creche services. Creches and day care cen- 
tres can become community centres through which all kinds of maternal and 
child care services, immunisation, and nutrition services could be developed. 

Child Labour 

The Constitution of India which assures us justice, liberty and equality 
has recommended certain provisions against child labour. Article 24 of the 
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fundamental rights (prohibition of employment of children in factories, etc.) 
says; ‘No child below the age of 14 shall be employed to work in any factory 
or mine or engaged in any other hazardous employment’. Article 39 (directive 
principles of state policy) says that the tender age of children is not abused 
and that citizens are not forced by economic necessity to enter vocations 
unsuited to their age and strength; and also that childhood and youth are 
protected against exploitation and against moral and material abandonment. 
Section 45 relating to the provision for free and compulsory education for all 
children till the age of 14 years is also relevant to restrict child labour. 

In spite of the large scale unemployment amongst adults, many children 
below the age of 14 have to work. General poverty of families compels children 
to work. According to the 1971 census 6 per cent of the total workers in 
India are children. In the 1961 census, boys of 6-14 years were found to 
be workers, educands and idlers to the extent of 17, 46 and 37 per cent respec- 
tively as given in Table 10. The corresponding percentages in 1971 turned out 
to be 11, 46 and 43 indicating an increase in the percentage of idlers. As for 
the kind of work done by children, most of it is in agriculture including agri- 
cultural labour as seen in the various censuses. Non-school-going children 
belonging to poorer class are forced to work on others’ farms as employment 
in agriculture is the only avenue open to them. From the available data it 
seems that children do not contribute much to the total labour force. 


Tabie 10 PERCENTAGE OF CHILDREN IN INDIA DURING 1961-1971 CENSUS 

BY AGE 6-14 YEARS 


Census 

Workers 

Educands 


Idlers 

year 

. ' 




A 

Male 

Female 

f ' 

Male 

- ^ 

Female 

f'"”"" 

Male 



Female 

1961 

16.9 

12.2 

45.9 

23 .2 

37.2 

64.6 

1971 

11.3 

4.5 

46.0 

27.5 

42.8 

68.1 


Sources; 1. All India Tables (one per cent sample data) 
2. Census of India 1961, Part II-A and II-B 


The question of child labour poses problems in a variety of ways. There 
are a large number of legislations such as the Factories Act 1948, the Mines 
Act 1952, the Plantation Labour Act 1951, the Shops and Commercial 
Establishment Act, etc. So children do not get employment in the organised 
industry. But wherever work is done on a contract basis, there is no control 
over the contractors employing women and children of tender age. In hotels 
and small restaurants many children are employed. While considering the 
needs of working children, it will have to be noted that most of these children 
are out of school, they do not have benefits of medical aid and at a very 
tender age they are exposed to the bad side of the realities in life. Part time 
schools and vocational education centres will be needed for the working 
children. 
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Physically Handicapped Children 

Physically handicapped children pose some special problems because of 
their handicaps. We do not have correct statistics about the population of all 
types of handicaps and their State-wise distribution. They have the need of 
institutional care, opportunities of education, and programmes which will 
rehabilitate them. Most of the work done so far is through voluntary effort 
with State assistance. Table 11 indicates that Maharashtra, Gujarat 
and Tamil Nadu have most of the institutions, while Orissa, Bihar and 
Rajasthan are not having enough number of such agencies. There are better 
services for the blind and the deaf while the services for the orthopaedically 
and mentally handicapped are not still developed in many States. To take 
care of the needs of the physically handicapped children we will have to 
create organisations for delivery of services first. Secondly, these services 


Table 11 NUMBER OF INSTITUTIONS FOR THE PHYSICALLY 
HANDICAPPED IN STATES/UNION TERRITORIES 


Sr. 

Nil. 

State! Union Territories 

Blind 

Deaf 

Orthopae^ 

dically 

EandU 

capped 

Mentally 

retarded 

Total 

1. 

Andhra Pradesh 

6 

2 

2 

4 

14 

2. 

Assam 

4 

1 

— 

, , — ■ , 

5 

3. 

Bihar 

10 

2 

— 

2 

14 

4. 

Gujarat 

19 

16 

4 

6 

45 

5. 

Haryana 

5 

1 

1 

— 

7 

6. 

Himachal Pradesh 

— 

— 

— 



7. 

Jammu & Kashmir 

4 

— 

— 

■ 

4 

8. 

Karnataka 

8 

4 

9 

9 

30 

9. 

Kerala 

6 

5 

8 

1 

20 

10. 

Madhya Pradesh 

8 

9 

6 

3 

26 

11. 

Maharashtra 

24 

19 

13 

8 

64 

12. 

Manipur 


— 

— 

— ■ 

■ 

13. 

Meghalaya 

— 

1 

— 

■ ■ ■ 

1 

14. 

Nagaland 


*— 

, 


— 

15. 

Orissa' ■ 

2 

2 

— 

• 

4 

16. 

Punjab 

4 

3 

10 

6 

23 

17. 

Rajasthan 

2 

— 

4 

2 

8 

18. 

Tamil Nadu 

19 

12 

1 

7 

30 

19. 

Tripura 

1 

1 

■ 

— 

2 

20. 

Uttar Pradesh 

11 

17 

2 

4 

34 

21. 

West Bengal 

Union Territories 

6 

■ ,5 

5' 

6 

22 

22. 

Chandigarh 

2 

1 

1 

1 

5 

23. 

Delhi 

7 

2 

3 

5 

15 

24. 

Pondicherry 

2 '■ ■■ 


.... 

, — 

2 


Total 

141 

103 

69 

64 

377 


Source ; Handbook of Welfare Statistics, 1975 
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should be in education, residential care, vocational training and rehabilitation. 
Thirdly, better budgetary provisions will have to be made to develop these 
services. ■ « 

SUMMING UP 

The question must be realistically faced: how much attention should be 
given to children’s needs? As discussed earlier the total child population 
between the age group 0-14 is going to be 270 to 280 million in the next 
decade. The present unprecedented growth in the total population is one of 
the major problems which aggravates many of the problems of children 
by the demands it places on family resources and social facilities such 
as additional space for school, teachers, food, milk, recreational facilities, 
etc. Any limitation of the number of children born in the next decade would 
depend on the millions of family decisions and the political mood in the 
country. Whether that mood takes pro- or anti-family planning attitude is 
unpredictable. If millions of families are going to be involved in this 
decision making, is it possible to reach them, educate them, without massive, 
work? Who is going to do that? Administrators, social workers, journalists 
or politicians? The most important need would be to control population 
itself which will have positive effects on reduction of infant mortality 
and malnutrition. 

Growing Urbanisation and Needs of Children: Though nearly 80 per cent 
of the population is in rural areas, there is a growing trend towards rapid 
urbanisation. Big and industrialised States like Maharashtra, Gujarat and 
West Bengal will have more urban population in the next decade. Though the 
present emphasis is on development of services in rural and tribal areas, 
urban slums also will require attention. Large scale rural population is migrat- 
ing to metropolitan and smaller towns with families and children and there is 
tremendous pressure on the existing social services such as health and 
education. Due to over pressure these services are. also diluted in 
quality. Children of working mothers, particularly those of construction 
workers, will need special attention as the pace of construction activity 
in the towns and smaller cities is likely to rise. With the growth of cities, it 
is inevitable to have growth of urban slums. 

Involvement of Local Self Government: It is not a matter of this paper to 
discuss about the organisational set-up, but I still consider it as a need. At 
present the children’s needs are considered only at national and State levels. 
Municipal corporations, municipalities or local panchayats are not involved 
in planning for children. Only some of the schemes are implemented through 
them. While voluntary organisations are also helping the governments to 
develop services to meet the needs, they will not be able to cover even the 
fringe of the population. For various programmes gram panchayats and 
municipal institutions should be considered a proper organisation to imple- 
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Bieiit programmes. This will involve people's participation Let tis take the 
example of running the integrated child development sclieme (ICDS) in' 
Bombay in which it would have been proper if the scheme was liaiidled ' by 
the Municipal Corporation of Greater Bombay. 

Inter-State and Intra-State Inequalities : It will be- essential to note that there 
are large variations in the provision of services. The heart land of the country 
consisting of Rajasthan, U.F., Bihar, Madhya Pradesh and Orissa do not have 
well developed social services compared to other States like Punjab, Haryana 
and Maharashtra. The Centrally Administered States have better services and 
also higher per capita expenses in meeting health and education needs. During 
the next decade some effort will be needed to provide equal funds (based on 
total child population to all the States). Within the States all regions are not 
getting equal opportunities to develop social services. Maharashtra is a fine 
example of this. Three districts of Konkan and five districts of Marathwada 
are lacking general development as also in meeting some of the needs of 
children. In most of the States there are regional imbalances, 

Need for Statistics: To note the regional imbalances, it is necessary to get 
district-wise statistics of health, nutrition, education, etc. This will bring 
realisation to zilla parishads regarding the need for qualitative and quanti- 
tative improvements in their services. 

Manpower ; Most of those working for children at root level are low paid 
and very little facilities exist for the training of workers. Except a few 
supervisory positions in health and nutrition, most of the workers are women. 
There is no research evidence to show under what emotional pressures they 
work but they lack a feeling of security while working in rural area. This is a 
matter associated with our social structure and this needs to be given 
some thought. Appointment of male workers would be a solution, but will 
they be able to reach large number of women where segregation of men and 
women even in domestic life exists? Otherwise efforts will be needed to 
improve the confidence of female workers. 

Investment in children is a long-term national investment to improve 
human resources. If the child dies of malnutrition, or drops out from school, 
or is handicapped and is unable to contribute towards national income it 
would mean large scale wastage. Paying attention to the needs of children 
would therefore be very important. 
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Organisational Structure to 
Meet Children’s Needs 


Neera Kuckreja Sohoul 


O rganisation is often observed to be the weakest element in the 
theory and practice of social welfare. Much of this is due to historical 
reasons. Social welfare programmes emerged in the wake of rapid industriali- 
sation in the west as piecemeal corrective action. They began with a specified 
objective of redressing the ills inadvertently caused by industrial growth (and 
its twin concomitants, viz., urbanisation and modernisation) for specific 
clienteles. At that stage, social welfare was more or less a sporadic and ad hoc 
relief activity which could be administered without elaborate organisational 
structures. Whatever action was to be initiated, could be managed through 
simple, ad hoc informal mechanisms operating at the level of the community 
or the clientele. 

The second factor which contributed to the non-formal, unorganised 
nature of the social welfare sector was its extraordinary reliance on non- 
governmental and voluntary action. Unlike governmental operations which 
assumed massive bureaucratic proportions demanding equally elaborate 
organisational structures, non-governmental action remained the mainstay 
of social welfare. The latter, by its very nature, tended to be less reliant on 
highly formalised, organised mechanisms. Unfortunately, this legacy from 
earlier years, continued to pervade the social welfare field, even though the 
dimensions and scope of social welfare altered and expanded radically, 
Startingfrompurelyremedial, piecemeal approaches, social welfare gradually 
took on the more basic ‘preventive’ and the more challenging ‘developmentar 
roles. Yet, very little attention was paid to developing requisite organisational 
inputs in order to enable social welfare to perform its newer roles elfectively. 

This intrinsic weakness from the realm of social welfare has manifested 
itself in child welfare also, where particularly newer theories of child ‘develop- 
ment’, and ‘growth’ have given rise to ‘child protection’ and ‘welfare’ 
approaches, but not necessarily to newer organisational structures. Yet, child 
welfare is one field which, on account of its multi-sectoral and integrated 
nature, requires specific organisational mechanisms that can help bring about 
that integration. Neglect of organisational aspects can thus seriously under- 
mine the viability and functionality of child welfare services. 
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In India, owing to a combination of factors, child welfare is forced to 
assume a massive operational scale. A high population growth rate which 
leads to a much more sizable child population and a higher dependency 
ratio makes a majority of Indian children fall into the category of socio- 
economically handicapped groups. Thus, apart from biological vulnerability, 
it is the social and economic vulnerability of the Indian child that places it at 
the core of welfare action. Evidently, traditional child welfare mechanisms 
which in the west were originally conceived to service a small segment of the 
total population cannot, in the Indian context, be employed to reach a major 
part of our population. The differences are not only on account of the status 
that the needy child in India has been forced to acquire as a result of demo- 
graphic evolution, (from being a peripheral to a central client group of welfare 
action), but they arise also from the nature of services that require to be 
rendered to the Indian child vis-a-vis the child in an affluent society. Here, 
the battle is basic, viz., that of assuring survival and subsistence to a large 
chunk of the child population rather than the fancier, cosmetic surgery type 
of corrective action applicable in the west. Efficient and timely delivery of 
child care services in such a context acquires a different kind of urgency, 
which, in turn, demands more carefully conceived and organised managerial 
approaches. 

Unfortunately, this factor has not been adequately appreciated in the 
planning and programming of child welfare in India. As in the overall field of 
social welfare, plans are drawn and programmes are evolved, but not enough 
attention is given to organisational inputs. Much of the organisational 
infrastructure of the 1950s, for instance, continues to serve the programmatic 
interventions of the 1 970s, although theprogrammatic parameters, objectives, 
and content are vastly different. 

Over the three decades, there have been substantial developments and 
departures in the concept of child welfare thinking and programming. 
Basically, there has been a movement away from : (/) piecemeal and isolated 
to large-scale and blanket approaches; («) sectoral to cross-sectoral and 
from specialised to integrated programmes ; (/«') uni-purpose to multi-purpose 
schemes; (/v) segmented age-group to intra-age group approaches. At the 
heart of all these movements has been the recognition of a need to reach the 
‘total’ or the ‘whole’ child, in a sustained and integrated manner so that 
neglect in any one sector of activity or at any stage during the growth process 
of the child does not undercut, dilute, or negate the effect of what is done in 
another sector of activity or at another stage of its growth process. As appre- 
ciation of this continuum has grown, it has, to an extent, influenced plan and 
budgetary provisions, but whether it has made any dent on the organisation 
of child welfare activity is a moot point. 

Similarly, shifts in plan emphasis have occurred from one plan period to 
another, aiming to gear national attention on a priority basis to certain 
sub-groups of the child population. These have ranged from the juvenile 



■ Organisationat Structure to Meet ChUdren's 571 

delinquent, to the malnourished child, to pre-school child, out-of-schooI child, 
and unemployed youth, and most recently, girls. Yet shifts in priorities have 
tended to remain verbal or theoretical. There has .been little corresponding 
effort to consciously create or alter the existing organisational machinery to 
deliver child v^elfare services and action on a priority basis to these changing 
priority Target groups. 

ORGANISATIONAL IMPLICATIONS OF CHILD WELFARE 

Organisational structures ideally should derive their raison d’etre from 
the goals and objectives of child welfare adopted by, and relevant to, a society. 
In a primary poverty society such as India, where millions of children, along- 
with their families, suffer from the consequences of poverty, a full-fledged 
infrastructure is required to assist the average family to perform its normal 
obligations to children in terms of nutrition, health care, education and social 
well-being. Since a sizable number of families and therefore children either 
live below subsistence or hover around that levels* the situation should be 
considered critical enough for the government and society to give measures 
for the organisation of welfare of children an over-riding priority. 

The experience of the past three decades, however, demonstrates to the 
contrary. The organisation of child welfare services has encountered a series 
of problems, some intrinsic and others extraneous and many of them chronic. 
Among the intrinsic chronic problems have been those arising from: (/) alack 
of a coherent child welfare ‘system’ in the country; (//) the low priority given 
to child welfare in the development strategy (inferable particularly from the 
low budgetary allocations); (iii) the lack of services matching the level of 
actual (felt) needs; (/v) the lack of access to services; (v) the lack of adequate 
logistical planning which is relevant to the needs of the clientele on the one 
hand and to the specifics of the service on the other; (v/) the lack of a policy 
perspective; and (v/V) the absence of participatory structures. These are 
briefly discussed below. 

Lack of Coherent Child Welfare System 

The overall organisation in child welfare has suffered from a lack of 
coherence and coordination. There is a plurality of organisations dealing 
with child welfare whether governmental, non-governmental or quasi- 

^ In India, it has been estimated that the number of children from 0-14 has grown from 
171 million in 1961 to around 232 million in 1974 and 243 million in 1979. In the same 
period the number of mothers in the age group 16 to 45 has grown from 93 million in 1961 
to around 105 million in 1974, slightly declining to 96 million in 1979. Together, children 
and mothers are estimated to comprise nearly 62 per cent of the total Indian population. 
Assuming 40 per cent of these 62 per cent to be below subsistence, gives a stunning figure of 
around 150 million needy children and mothers who require to be reached through appro- 
priate welfare services. 
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govemmeatal, all of which subscribe to similar objectives, but do not neces- 
sarily share a common perspective or plan of work. Much of the programming 
takes place on an individual agency basis and there is no overall plan which 
earmarks and entrusts specified tasks to the multitude of agencies. This leads 
to a fair amount of duplication and overlapping which gets manifested at the 
highest inter-ministerial levels as well as at the grassroots level where multiple 
agencies may be found to be operating in pursuit of an identical objective for 
the same clientele. 

Organisational incoherence is traceable directly to the governmental 
set-up. At the Central Government level itself, child welfare stands truncated 
as it is parcelled out among several Union ministries and departments. Among 
the ministries/departments dealing with child welfare are health, education 
and social welfare, food & agriculture, community development, and home 
(through the directorate of scheduled castes and tribes and the juvenile justice 
system). Unfortunately, the division is neither clear cut nor logical. Thus the 
Health Ministry takes charge of maternal and child health, family planning 
(now termed welfare) and nutrition. The Social Welfare Ministry, however, 
takes on nutritional programmes for the vulnerable groups. Subsidiary food 
and nutritional schemes are also carried out by the Union Department of Food 
while applied nutrition is attached to the Union Department of Rural Deve- 
lopment. Likewise, education at all levels, including the pre-school level is 
entrusted to the Ministry of Education, yet pre-primary recreation is the 
responsibility of the Social Welfare Ministry. Institutional care services are 
entrusted to social welfare, yet, the subject of juvenile justice is handled by 
the Ministry of Home Affairs. Welfare of schedule caste and tribal children 
also falls under the aegis of the Home Ministry. 

To add to this structural confusion, there are two extra-ministerial 
agencies, one governmental and the other quasi-governmental, viz., (the 
Planning Commission and the Central Social Welfare Board) which parti- 
cipate in the planning, programming or delivery of child welfare services 
in the country. Here again, there is considerable overlapping in the activities 
undertaken by the Board and by the Social Welfare Ministry. Most 
recently, the creation of the National Children’s Board has added a new 
element in the organisational scene. The Board is set up under the leadership 
of the Prime Minister with the ministers concerned in the Government of 
India, ministers in charge of child welfare in the States and representatives 
of voluntary organisations as members. The purpose of this Board is to pro- 
vide a forum for planning, review, and coordination of the various services 
directed towards children. However, since the Board has only recently been 
set up, it is yet to be seen how far it will help towards achieving a commonality 
of child welfare objectives and approaches in the country. 

Another source of incoherence is the total lack of concerted action between 
governmental and non-governmental structures. Owing to the peculiar nature 
and popular appeal of child welfare, a plethora of voluntary agencies came 
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forward to operate in this field. There is to date no national inventory of 
their number, activities, coverage, financial involvement, organisation and 
other details. Nor is there a cohesive administrative plan which can meaning- 
fully associate each of these agencies in the pursuit of common targets and 
objectives. Inevitably, therefore, there is much duplication and wastage 
arising from parallel organisational structures that these agencies have 
perpetuated — in terms of staffing, budgeting, manpower training, research, 
evaluation, etc. 

Low Priority Given to Child Welfare 

This is a problem generic to social welfare as a whole. Whatever the 
professed intentions of a government, it is a fact that social welfare figures 
less prominently in national priorities and even less at the time of budgetary 
allocations. Of the initially meagre allocations too, a portion gets inevitably 
chopped off owing to ‘financial constraints’, and some more is lost on account 
of ‘lapsing’. Practically every budget if examined would uncover this chronic 
failure in the public budgeting system to honour the original budgetary 
provision for social, and particularly, child welfare. 

Budgetary deficiency is deducible also from the absence of a growth path 
in the budgeted provisions for child welfare over given years. Take the example 
of the Central and Centrally sponsored schemes in child welfare. According 
to ‘published statistics’,^ budgetary provision for family and child welfare 
project, for instance, dropped from Rs. 9.8 million in 1974-75 to Rs. 5.8 
million in 1975-76 and to Rs. 4.4 million in 1976-77. Centrally sponsored 
child welfare schemes (covering ICDS, services for children, and special 
nutrition programme), over the same period, dropped from Rs. 67.3 million 
to Rs. 38 million and Rs. 22 million respectively. The decline in ICDS 
budgetary provision alone was more than 75 per cent between 1974-75 
and 1976-77 (i.e., from Rs. 57.3 million to Rs. 13.0 million). 

Take another example. In absolute terms, the combined Central and State 
outlays on social welfare rose from Rs. 40 million during the First Five Year 
Plan, to Rs. 190m. (Second Plan), Rs. 312.6 m. (ThirdPlan), Rs. 134.8 m. 
(in the Annual Plans for 1966-67 and 1968-69), Rs. 929.4 m. (Fourth Plan) and 
Rs. 861.3 m. (in Fifth Plan). In relative terms, however, the share of social wel- 
fare per se in the total budgeted outlay for social services^ has ranged from 0.2 
per cent in the First Plan, to 0.6 per cent (Second Plan), 0.4 per cent (Third 
Plan), and 0.6 per cent in the Fourth Plan (Social services as a whole compris- 
ed 22.4 per cent of the total public sector plan outlay in the First Plan, and 

^Handbook on Social Welfare Statistics, 1976, Department of Social Welfare, Govern- 
ment of India, New Delhi. 

^Inclusive of Education, health, family planning, housing and urban development, water 
supply and sanitation, social welfare, welfare of backward classes, labour welfare and 
rehabilitation. 
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declined gradually to 19.5, 17.3 and 16.1 per cent respectively in the Second, 
Third and Fourth Plan periods. 

In the non-governmental sector too, insufficient financial support has been 
a common failing. There is no correlation discernible between budgetary 
growth, on the one hand, and programmatic development on the other. 
There has in fact been a striking gap observed between the rate at which 
non-governmental agencies have grown and the pace at which grants-in-aid 
to such organisations have been made available by the Government, or the 
rate at which the quantum of such aid has grown. All these financial instabi- 
lities have caused much uncertainty as well as vacillation in the practice of 
child welfare in India. 

Lack of Services Matching the Level of Actual {Felt) Needs 

Both in quantitative and qualitative terms, existing child welfare services 
in India are not reflective of either the magnitude or the type of needs actually 
felt at the level of the clientele. It is not relevant here to quote greater details 
except to state generally that whether in the case of social services, or social 
welfare, or child welfare per se, the coverage is dismally low. (Often, the 
number of beneficiaries runs into hundred thousands when the number of 
those in need of the service runs into millions. Per capita expenditure on child 
welfare services as well as per capita coverage of these services both operate 
well below even the minimum required). 

Another factor contributing to inadequacy of services is the fact that 
there is a lack of realism in the choice of the services being rendered. Often, 
the design, content and structuring of a service is super imposed on a milieu 
which is neither receptive nor actually in need of it. There are enough 
examples to amplify this point. In education, reliance on a heavy, formalised 
educational system; in the health field, the adoption of a health-centre based 
and primarily curative medical approach; in social welfare, an undue reliance 
on institutionalisation rather than on community-based action, etc., are all 
telling illustrations of inappropriate methods being applied to meet an 
altogether different set of needs. Inevitably, this has also led to the creation of 
organisational structures to service the systems which are proving at times 
dysfunctional and at other times totally redundant. 

Even where the service choice is appropriate, there is poor logistical 
planning. Here too, there are several examples in support. In the vaccine 
programme, for instance, inadequate storage and transportation arrangements 
have been known to negate the impact of the vaccine. In nutrition, likewise, 
many of the supplementary feeding programmes have floundered on account 
of lack of knowledge of local feeding habits and preferences of the beneficiary. 
Insufficient backing through information support of family planning activities 
has been known to have caused a principal breakdown in the credibility of the 
family planning programme. In education, science teaching and other teaching 
aids have been proven to be dysfunctional on account of unfamiliarity with 
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the equipment, and total absence of equipment servicing facilities. The same 
failing has undermined the success of the so-called mobile elements in the 
rural health, nutrition, social welfare, and other fields. 

All these servicing gaps and deficiencies are obviously linked to the absence 
of an efficient organisational system or network which can automatically 
provide for realistic decision-making, appropriate programme choices, 
workable methods of implementing and delivering services, etc. 

Lack of Access to Services 

In the organisation of child welfare (as in other social sectors also), the 
inaccessibility of services is one of the weakest elements. This is owing to the 
fact that the entire range of services have been conceived vertically from the 
top down, with the metropolitan cities and areas serving as centres, and the 
successive administrative units, v/z., divisions, districts, zillas, talukas, and 
finally, villages — serving as intermediate and peripheral levels. In almost all 
cases, the service tends to be fairly standardised at the apex, gradually 
diminishing in quality at the subsequent levels. Owing to the vastness of the 
geographical area to be covered, the physical remoteness and hence inaccessi- 
bility of certain intermediate and peripheral levels, and the absence of a well- 
organised system of feedback and monitoring, the extent to which a service or 
a programme gets diluted at the lower levels is not fully known. (In many 
cases, this process of dilution may, and has been known to, have led to schools 
supposedly functioning without actual child enrolment, teachers existing 
merely on paper, bloated numbers of beneficiaries of supplementary nutri- 
tion programmes, etc.) 

Another factor contributing to service inaccessibility is the initial faulty 
approach in not viewing the service as a client or community-based activity. 
In other words, the underlying premises is that the client must come to the 
service, rather than the reverse. This puts the onus of service utilisation on 
the beneficiary rather than on the service functionary. (This is also where 
the prejudicial market forces come into play. As long as there is a customer, 
there will be service, and the more the capacity of the customer to purchase a 
service, the better the quality of service). Unfortunately, this conceptual 
difficulty in servicing the clientele has not been appreciated or reflected in the 
organisation of social services (including child welfare) in India. Mobility of 
services has thus remained an illusive pursuit leading to dismal and familiar 
phenomena such as under-utilisation of services or their total unavailability 
in some rural areas; over-concentration of services and resources in urban 
areas; etc. 

Lack of Adequate Logistical Planning 

This refers to a two-fold dysfunctionality in the existing organisation of 
child welfare in India. The first arises from a tendency to base programmes 
and services on aggregative rather than selective criteria. Thus, child welfare 
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(as is true of other social sectors too) has been viewed broadly in terms of 
rural and urban child, with the urban slum child serving as an additional 
category during the 1970s. These are too broad and misleading classifications 
and have not encouraged meaningful or realistic planning and programming 
in the field of child welfare. Fortunately, some consciousness of typologies 
has arisen during recent years that has led to specialised approaches and, in 
some cases, action aimed at the tribal child, the destitute child, the child 
from families with income below subsistence level, etc. On a piecemeal 
basis, some attention has also been given to children of migrant workers, 
landless labourers, construction workers, and children in drought-prone 
areas, etc. However, this positive trend has not been accompanied by suppor- 
tive organisational or implementation strategies, or the development of a 
sound logistical system. 

Efficient logistical planning requires a clear understanding of what has 
to be delivered, to whom, at what point in time, and then, the creation of 
requisite organisation and methods. Whatever the theoretical progress in 
pursuing child welfare typologies, it is clear that concrete organisational 
backing is missing in the Indian context. Not only are programmes and 
services conceived fairly uniformly, irrespective of the typological context, 
but there is very little concrete base (in terms of manpower training, placement 
delivery network, etc.) for specialised approaches to work.^ 

The other logistical problem is to fit mostly sophisticated objectives, 
methods, and content of child welfare approaches into a primarily unsophis- 
ticated environment. When, for a particular project, the country accepts 
imported equipment and supplies, including transportation, for running 
given services, what is the indigenous technical base made available for 
maintaining, servicing and deploying that equipment? What is the local 
ability to absorb such sophistication and to benefit from it? What is the likely 
damage that may be caused to the local milieu from application of alien value 
systems and operational methods? These are central issues which are not 
always posed before introducing a programme — but have been known to 
have caused serious programmatic anomalies. (Take a simple illustration: 
in the applied nutrition programme, for instance, one key objective was to 
help the needy population to consume as well as sell the nutritional produce 
they grew. Where it implied consuming eggs by a vegetarian population, the 

®Coping with this aspect, however, requires some hard-hitting administrative decisions 
as well as bold decision-making at the political level. Take the case of formal schooling, for 
instance. If compulsory school enrolment has to be accepted for all children, where is the 
logistical base for bringing in the child of migrant and construction workers, etc., into the 
formal school system? Recognising this inherent contradiction, should the policy maker 
adopt a different educational goal for this particular group of child population, in which 
case, he risks, the charge of promoting dualism? Or should the formal school concept and 
curricula, etc., be so broadly conceived as to accommodate a basically transient student 
group? 
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programme ended up as a poor force at least in this one respect! As another 
simple illustration, take the impact of hard-sell advertising of artificial 
milk and baby foods on urban breast-feeding habits. It is only of late 
that the great merit of fairly prolonged breast-feeding is being promoted 
once again. 

Lack of a Policy Perspective 

One of the major weaknesses in the organisation of child welfare services 
in the past had been the lack of a policy perspective. Until 1974 when the 
national policy resolution was passed by Parliament, there were only segment- 
ed child welfare provisions featuring in individual health, education and other 
policy statements. Constitutional directives in respect of education, nutrition, 
employment, etc., were utilised as child welfare sanctions. Fortunately, with 
the 1974 policy resolution, there is a concrete national charter of children’s 
entitlements which can help give the necessary policy perspective and frame- 
work within which to pursue child welfare activities, both in the govern- 
mental and the non-governmental sector. 

Absence of Participatory Structures 

Participatory structures are considered crucial to the success of any deve- 
lopmental ventures. In social welfare and child welfare particularly, these 
acquire special significance. Where the client’s own contribution to, under- 
standing of, and participation in the service is so much responsible for its 
success, it is necessary that organisational arrangements should be made 
available for close client-service interaction. Unfortunately, due to historical 
reasons, child welfare evolved as an activity undertaken by a well-meaning 
third party (either government or private body) for (and not with or by) the 
people. This has kept a certain remoteness between the services and the 
clientele. At the same time, it has made the benefits of individual schemes 
appear like piecemeal doles rather than intrinsic uplift of the beneficiary 
through self-reliant and participatory action. 

ORGANISATIONAL REQUIREMENTS 

In the light of the above analysis, we can now turn to a discussion and 
identification of organisational structures required to meet children’s needs 
in the future. Organisational structures can be viewed in two ways. The first 
refers to various types of organisational entities and structures that are and 
can be associated with the planning, programming and delivery of child 
welfare services. The second refers to the organisational processes themselves 
which are employed in the delivery of child welfare services. Both aspects are 
essential elements in the successful planning and organisation of child welfare 
action. Given below is a brief review of the processes before going on to 
elaborate on the organisational structures. 
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Organisational Processes 

A common acronym representing organisational processes in public 
administration is POSDCORB where 

P stands for Planning 
O for Organisation 

S for Staffing 

D for Directing 

CO for Coordination 

R for Reporting and 

B for Budgeting. 

In social and child welfare, it is necessary to add another symbol— viz., 
‘P’, representing people’s participation. For efficient programming, it is 
evident that all these eight elements be systematically developed, keeping in 
mind the requirements specific to child welfare in the future. 

Planning: Planning relies on realistic data and projections regarding the 
target population (its socio-economic and demographic composition, its 
distribution, etc.); an estimation of its present and prospective needs; and an 
approximation of the type of service to be rendered, and in what manner, etc. 
As far as demographic data are concerned, there is sufficient and reliable base 
for the Indian planner to look ahead and plan intelligently. But there are 
two distinct additional inputs that will be required in order to make for 
realistic planning. 

The first is to replace the existing top-down and primarily vertical 
planning style with a planning approach which percolates from the grassroots 
upwards, and simultaneously evolves horizontally. Some efforts in these twin 
directions have already been made in recent years. Some States in India, for 
instance, have introduced decentralised planning with the district serving 
as the emanating point of all plans. Inter-ministerial and inter-departmental 
committees are also already operating at the Centre and State levels to inject 
concerted programming, but these function mostly post facto, i.e., after the 
planning of child welfare activities has been undertaken. The setting up of the 
National Children’s Board should help overcome this gap. What needs to be 
done in order to enable the Board to perform this planning role is to specify 
methods and schedules whereby the Board’s thinking will be available to the 
Planning Commission at the time when plans are being drafted or finalised, 
and allocations fixed. 

For strengthening the ‘ascending’ processes in planning, decentralisation 
upto the district level will not be enough. It will be necessary to create govern- 
ment appointed bodies which can function year round and help plan and 
monitor child welfare action at all levels right down to the village. Such 
bodies should have a fair representation from government and non-govern- 
mental agencies, individual professionals, academicians, and field level 
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practitioners. Examples of such bodies are available in some of the States 
where the State committees for celebration of International Year of the Child 
(lYC) have been setup. These are responsible for planning priority program- 
mes for needy children on a long-term basis. Free from bureaucratic pressures 
and hierarchical loyalties, some of these bodies have accomplished a major 
change in the orientation of the State’s priorities in child welfare.^ Such bodies, 
although operating at the State level, should have correspondents (either 
individuals or agencies) at all the lower administrative levels, as well as 
arrangements for liaison with State and Central planning bodies. 

The second input concerns the skilful deployment of demographic and 
other data towards realistic and efficient programming. As recent demographic 
studies of Indian children have revealed, there is no homogeneity in the Indian 
child population. Nor is the broad sweeping differentiation between the rural 
and the urban Indian child anything other than misleading. Between the 
States, for instance, there are wide disparities of the levels of life and of 
demographic indicators. Crude birth and death rates, infant and maternal 
mortality and morbidity, child/women ratios, etc., are all vastly different.^ 
It is desirable that these differences be appreciated and reflected when plan- 
ning for child welfare. In many cases, where assessment of prevailing illnesses, 
ailments and physical and mental handicaps among children are beyond the 
reach of existing statistical records in the country, due primarily to a shortage 
of medical help in rural areas, it is necessary that the Planning Commission 
and relevant State and local bodies be entrusted with the task of surveying 
representative sample populations. The findings from such surveys could 
greatly help improve the basis for realistic and selective programming. 

Organisation: This refers to a structural system which is clearly conceived 
and provides for distinct entities at all operational levels. Unfortunately, as 
stated earlier, child welfare as a field suffers from a legacy of non-organi- 
sation. Agencies and structures in child welfare have grown as the needs and 
the work grew. This has led to an array of agencies operating simultaneously, 
with or without any linkages or even a common perspective. This has seriously 
diluted their impact, as well as damaged the working environment. Moreover, 
multiplicity of agencies has not necessarily meant a broad or an even national 
coverage. Many of the agencies have chosen to focus on convenient clienteles 

^In Maharashtra, for instance, the committee has succeeded in gearing the lYC budget 
towards services for children in villages with population below 500 (such villages form from 
40 to 50 per cent of the total villages in the country), and for children in unorganised sectors 
of employment. It has also successfully evaded the traditional reliance on formalised, 
institutional approaches in favour of non-institutional action such as, sponsorship, foster 
care, etc. 

®Child/women ratios, for instance, have been reported for 1971 as varying from 782 
in Andhra Pradesh to 1 192 in Assam. Are these differences on account of vital birth and death 
rate differentials or owing to inaccuracy and unreliability of vital statistics and of census, 
counts? See Prof. Kumudini Dandekar’s “Demographic Status of the Indian Child” in The 
Child in India, Somaiya Publishers (forthcoming). 
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(primarily urban), and on less complex tasks. (Supplementary feeding rather 
than nutritional education, formal schooling rather than non-formal education 
and employment preparation; piecemeal curative action rather than preven- 
tive approaches including community education in public health and environ- 
mental hygiene; etc.). 

Until the recent creation of the National Children’s Board (with equivalent 
bodies in some States), at the national or State levels, no distinct governmental 
bodies actually existed which were responsible exclusively for child welfare. 
Several ministries, departments or directorates held charge of individual 
aspects of child welfare so that organisational coherence or unity was hardly 
possible. In the next few years this aspect should be systematically developed 
so that a proper organisational system is set up that can cope with the child 
welfare programmatic responsibilities. Such a system should obviously 
manifest itself from the highest to the lowest administrative levels. (Further 
details including a possible format proposed in the discussion later on organi- 
sational structures). 

Staffing: Stafl5ng refers to the entire process of manpower planning, 
training, placement and utilisation. Staffing is a key variable in child welfare 
where the worker has so much responsibility in shaping not only the success of 
the service but also the personality of the beneficiary. Efficient staffing depends 
upon reliable assessment of manpower needs. This, in turn, demands an 
identification of the target population, and the nature of services to be 
provided, alongwith a general relationship between target populations and the 
nature of level of activity. In addition, at the micro level, manpower demand 
needs to be assessed in relation to the structure of organisations dealing with 
the services, occupations, specialities and skill-composition operative in the 
organisations and in the overall field of child welfare, and desirable norms of 
staffing. Based on these, realistic manpower planning, training and utilisation 
strategies can be worked out. 

Unfortunately, owing to the primarily informal set-up of child welfare, 
and the fact that it has not evolved as a full-fledged professional discipline 
(not only in India but elsewhere), staffing in this field has not received any 
serious treatment at the hand of development planners. Another ramification 
of the above mentioned evolution has been the absence of sufficient profes- 
sional manpower to cover the needs of child welfare. Manpower planning in 
child welfare, therefore, must need to include provision forpara-professionals, 
volunteers and the families themselves. This is especially true in respect of 
the future when child welfare programmes are expected to be mounted on a 
much more comprehensive scale. 

The composite nature of child welfare will need to be borne in mind 
when developing activities, as also, the need for creating a 'mix’ of general 
with specialised skills. Both these a-spects have been largely ignored in the 
past and existing training activities in the country. For the future, parti- 
cularly to support the application of the Integrated Child Development 
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Scheme (ICDS) on a countrywide basis, the task of gearing training to the 
composite nature of child welfare will become unavoidable and crucial. 
Alongwith training, manpower placement will need to take into account that 
both the skill and deployment of personnel are appropriate to the task which 
is expected to be performed. It has been a common failing in the past (not 
only in child welfare but in other social sectors as well) that personnel have 
proven to be dysfunctional on account of being ill-matched to their immediate 
occupational requirements and milieu. This type of manpower wastage will 
to be avoided at all costs when planning for future. 

Because of the physical impossibility of reaching all needy children with a 
minimum level of staff and services, it will also be necessary to include provi- 
sions for training and education of parents in the basics of child welfare 
with a view to upgrading the level of parental competence. For this purpose, 
arrangements will need to be made to create a pool of community educators 
and supportive facilities. 

Directing: This refers to the process of development of an organisation 
to meet its given objectives. It involves management and guidance of the 
organisational network along a well-charted path, course corrective mecha- 
nisms en route, and a constant, vigilant alignment of agency procedures with 
close-range targets and long-range objectives. In more sophisticated settings, 
direction can help evolve and implement the most efficacious and least costly 
method of serving a clientele. Such a level of functioning, however, is an 
illusion in the Indian child welfare scene where the unknown variables are 
plentiful. However, directing at a less sophisticated level can certainly seek to 
minimise wasteful and fanciful pursuits in child welfare, at the same time 
allowing organisational networks and programme objectives to be aligned 
more closely to prevailing Indian realities. Directing also encompasses intro- 
ducing arrangements for optimising the benefits from given programmatic 
inputs. This implies taking into account the synergistic effect of inter-sectoral 
and inter-age group approaches in child welfare. It is evident that if the ambi- 
tious tasks envisaged here are to be carried out, directing as an element and 
function of organisation will need to be refined and polished. 

Coordination: This is basic to the success of any activity, but it has even 
more central significance in child welfare where the totality and unity of the 
child as a beneficiary can only be protected and nurtured if the various 
sectoral and age-group activities operate in a complementary and mutually 
reinforcing way. This requires reaching the same child with a composite 
service (which encompasses health, nutrition, education, welfare, etc.)through 
all the stages of its growth process (starting from pre-natal age to adolescence). 
This can work only if there is capacity in the existing system to service the 
needy child, in all areas of its need. If that capacity, and, therefore, the 
corresponding infrastructure, is missing, coordination can only remain a 
vision or a myth. One of the commonly observed fallacies in the organisation 
of child welfare in our country has been this unilateral call for coordination. 
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Obviously, coordination can take place only wlieii there are units in existence 
that can come together to coordinate. Similarly, in order to coordinate, 
there should be a coordinating body. With the . creation of the Childreifs 
Board, at least this organisational lacuna or anomaly has been rectified. 
It is now imperative that this Board be equipped with adequate powers to 
enforce coordination among the various agencies engaged in child welfare. 
Likewise, it should also have some administrative fiat to compel various 
levels in the administrative hierarchy to coalesce and work in harmony. 
Reporting: Reporting is primarily a programme intelligence activity. It 
implies adequate arrangements for reliable monitoring, reporting and feed- 
back on the performance of the organisation, and of the programmes, in 
relation to the stated objectives of both the organisation and the programme 
activity. It also involves a restructuring of agency and programme objectives 
in the light of continued assessment of ever-changing needs. Reporting 
thus encompasses research and evaluation, and meaningful feedback of the 
findings of both, in the further refinement of the organisational process. 
In that sense, this is an important element contributing to a sense of dynamism 
in the organisation. Since the child is not a static but a growing organism, 
child welfare activities too are compelled not to be static but dynamic, in which 
process, reporting has a key role to play. For ideal results in reporting, it is 
desirable that agency and programme objectives be clear cut, and the prog- 
ramme evaluation and review techniques be carefully developed. (In some 
other sectors of activity, PERT and other reporting systems have been fairly 
well developed. Some of these, such as, cost-benefit approach, are also being 
applied to the social sectors, viz,, health, education, etc., To what extent 
these can be applied to the child welfare sector is still to be seen). Unfortu- 
nately, so far, both research and evaluation in child welfare have received 
only minimal and piecemeal attention. Reporting per se, is also viewed as a 
routine type of formal recording of progress to-date, rather than as a tool 
contributing to intelligent programming. A common failing of reporting in 
child welfare in India is the fact that it concentrates on functional rather than 
substantive (or quantitative as against qualitative) aspects. Thus, programme 
reports are compiled on the basis of the number of units set up and aided, 
rather than the number of beneficiaries reached and their proportion to the 
total required to be reached. Such qualitative information is available only in 
selected research evaluation studies undertaken by the government or a 
voluntary agency or an academic department. In this case, the problem is one 
of accessibility to the findings. To date, there is no national inventory of the 
research and evaluative studies undertaken in the field of child welfare. Nor is 
there a centralised recording system to keep track of on-going, prospective and 
completed research. Individual listings are available from different central 
agencies sponsoring child welfare research and investigation (such as, from the 
Government of India, Planning Commission, Department of Social Welfare, 
Social Welfare Board, ICSSR, National Institute of Public Cooperation and 
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Cliild Development, etc.) But due to poor recording systems, even where 
reports are known to have been undertaken their findings may not be 
. available. . 

Furthermore, in the absence of a specific national inventory of reporting 
needs or of reporting work undertaken, there is no way to avoid overlapping 
and duplication. Also, there are the ■ inevitable inter-agency suspicions to 
freely share available findings, further restricting the use of intelligent 
information on the broadest possible scale. 

Yet, for meaningful programming, it is essential that this disparate 
tendency be discouraged. Alongside, it is necessary to assign to one agency 
the task of compiling a national inventory and network of reporting, 
feedback, and dissemination. This will eliminate duplication as well as dis- 
courage individual bureaucracies to hold on to the intelligence they possess. 
Since reporting is closely linked to planning, it is necessary that such a body 
should operate under the direction of the Plafining Commission. There is 
also an urgent need for evolving criteria for qualitative^ (as against quanti- 
tative) reporting in child welfare activities. 

Budgeting: Budgeting is a tricky function. It can either make or mar a 
programme. Intelligent budgeting requires a planned and calculated look 
ahead based on a carefully viewed and digested experience of the past. Effi- 
cient budgeting can itself lay out the parameters for efficacious programming. 
Budgeting, ideally, should be in relation to the projected growth path of a 
service. But in practice, what is most commonly resorted to in child welfare 
is an incremental type of budgeting. Most estimates are drawn on the basis 
of the previous year’s allocation plus some per cent. 

Owing to overall budgetary constraints, budgeting in social and child 
welfare, particularly, is a grim and pessimistic exercise. Budgetary requests 
are deliberately bloated knowing fully well that child welfare being the least 
favoured sector, they will face automatic pruning, plus further cuts in case of 
unforeseen fiscal shortages. Notwithstanding this meagreness in approach, 
the child welfare sector (alongwith social welfare as a whole) has been 
frequently accused of under-utilisation of the allocated amount. This is a 
serious fault which needs to be weeded out totally. Where the budgetary 
needs are so much greater than what is allocated, there is no justification at 
all for under-utilisation of the allocated amount. This is one area in which 
much greater efficiency and greater absorbtive capacity will need to be built 
up in the course of programming for child welfare. 

People's Participation: This is a crucial variable in the success of any 

^Qualitative reporting would include, for example, not only the number of children fed 
under a nutrition programme, but the extent to which their nutritional status improved. 
Likewise, in case of the vaccination programme, the data would indicatenot only the extent 
of immunisation but the extent to which the incidence of the disease was lowered. In educa- 
tion, school enrolment data would be recording not only enrolment, but also retention at ^ 
the end of the year, etc. 
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organisation dealing with people’s wellbeing. In case of child welfare espe- 
cially, this element takes on even greater urgency and relevance. In this field, 
with chronic shortage of physical, material and manpower resources, the 
family has often to become the principal programme functionary at the 
ultimate delivery stage. In other words, the people become the service. In 
such a case, their involvement, orientation, briefing and participation in the 
planning, running, and utilisation of the service becomes a crucial organisa- 
tional input. Yet, this aspect has not been sufficiently refiected in existing child 
welfare approaches in the country . This is notwithstanding the early origins 
of this welfare in India being located in public and voluntary action. Except 
for individual, rare experiments, the main chunk of child welfare activity has 
functioned in India without the involvement of the family as a composite 
beneficiary unit. In the absence of such participation and involvement, the 
impact and reception of child welfare interventions have been minimal. 
It is now recognised that failure in school retention, or lapses in child health 
occur on account precisely of parental competence being left outside the 
purview of the existing child welfare activities. These linkages between adult 
involvement and better utilisation and success ratios of child welfare services 
are only recently being appreciated. This is a healthy trend which will need 
to be carried further on a much more expanded scale. 

Apart from families, people’s participation also refers to the involvement 
of volunteers and of voluntary agencies in carrying out child welfare objec- 
tives and activities in the country. This is an important supplementary source 
to governmental action in this field. Fortunately, the Central Government 
showed early recognition ofthis when it set up the Social Welfare Board with 
thespecifictask of encouragingandcoordinatingthenon-governmental sector’s 
involvement in the field of social welfare. Even here, the grant-in-aid and 
other procedures adopted by the Board over two decades ago need to be 
carefully examined and renovated wherever possible in order to accommodate 
fresh realities and requisites of the non-governmental scene in social and child 
welfare. Finally, fresh participatory structures have to be designed in order to 
involve people in decision-making and implementation processes in child 
welfare. In this context, creation of citizen’s committees for child welfare at all 
administrative levels may be one possibility. (Such an experiment is already 
being tried with some success in connection with the celebration of lYC in 
Maharashtra, for instance.) 

Finally, people’s participation also encompasses mobilising additional 
material resources. This has recently been attempted through the creation of 
a special child welfare fund to which tax-free donations are permitted. Addi- 
tionally, industry, as a sector, can represent a powerful supplementary 
resource for child welfare in India. As pressures for environmental and social 
responsibility of business have risen, industry has been persuaded to come 
forward to participate in social development. This trend should be widely 
tapped and successfully deployed in improving the technical quality and 
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Biaterial base of cliild welfare activity in the coimtry. • ^ 

From processes, we can finally move on to delineating the organisational 
striictiires tliemselves. 

ORGANISATIONAL STRUCTURES ' 

Organisational Structure as a term refers to the physical as well as the 
qualitative elements in an organisation. The physical framework of an orga- 
nisation consists of its constitution, functional scope or terms of reference and 
the POSDCORB elements' reviewed above. In addition, an organisation may 
be viewed in qualitative terms, v/z., its system of division of responsibility, 
decentralisation of authority, mode of decision-making, organisational 
flexibility, etc. The latter set of indicators help identify the basic model of an 
organisation, wz., whether it is monolithic or participative and pluralistic or 
whether it is bureaucratic or transbureaucratic. (The last is also referred to as 
organismic.) 

The bureaucratic model is the more conventional and also the more 
dominant model. It has been operative in private and public sector in both 
developed and developing countries. This type of agency operates by a given 
set of rules and there is a hierarchical organisation of offices. This model 
relies heavily on the higher echelons [on the (questionable) assumption 
that both power and knowledge exist at the top]. This makes the agency an 
elitist and a stifling operation. Thus arises the need for an alternative or the 
transbureaucratic model. Here, decision-making is an open process and 
staffing is also drawn from a heterogenous base, yet preserving the level of 
competence and skill, and increasing its variety. In this model, the emphasis 
is more on the way in which individual tasks contribute to the whole and 
upon the development of patterns of control and communication which 
increase people’s effectiveness in carrying out the tasks.’' 

It is evident that although the latter model is most appropriate to the social 
welfare field generally, as well as to child welfare, the former model represents 
the stereotype of organisational structures that have hitherto obtained in 
India. An unfortunate fact is that bureaucratic structuring has not only found 
consistent support in government but also in the non-governmental sector. 
As voluntary agencies have grown in size, budgets, and involvements, they 
have inevitably developed into large bureaucracies, often sacrificing their 
initial strength arising from their openness and flexibility. 

Owing to heavy reliance on the bureaucratic mode of organisation, parti- 
cipatory structures enabling people to participate in social as well as child 
welfare have barely developed. 

’For further discussion of these two models, see Eric Trist, “Management and Organisa- 
tion Development in Government Agencies and Public Enterprises*' in United Nations 
Document No. St/TAO/M/52/Add, 2, pp. 1-15. 
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III planning for the future, it is imperative that this bureaucratic bias in 
existing structures be drastically altered. Is that possible, and if so, how? 

Currently, the organigram in child welfare is somewhat like that on 
page 586. 

As is evident from the organigram, and from the earlier discussion, there 
are very few formal linkages between various organisational functions or 
processes. Similarly, formal mechanisms of coordination (horizontal) and 
accountability (vertical) are also lacking among various types and levels of 
organisations dealing with child welfare. In that sense, the present organisa- 
tional structures do not qualify as a ‘system’. Lastly, there is no institutional 
provision for the three resources, viz., governmental, non-governmeiital, and 
people to liaise, cooperate and, wherever necessary, converge. 

Assuming that the existing structure is time-honoured and tested, and 
therefore highly resistant to any radical^ organisational change, it is possible 
only to propose minor adjustments, amendments and additions. It is equally 
true that the existing bureaucratic model must also prevail, but perhaps some 
mechanisms can be devised so as to make for greater participation by the 
community and by the professional from outside the government bureaucracy. 
Coordination, reporting and accountability among various organisational 
processes and entities can likewise be strengthened by indicating formal 
channels. Keeping these considerations in view, a re-structured format for the 
child welfare organisational set-up in India is proposed (pp. 587-89). This 
should be treated as purely indicative and suggestive. 

CONCLUSION 

In conclusion, it must be conceded that any effort to reorganise existing 
structures so as to have greater functional efficiency can only be attempted 
with great care and caution, and after careful study of all the procedural 
and programmatic ramifications. Equally, what needs to be acknowledged 
as hard core reality is that existing structures are deficient and in need of 
organisational overhaul. Unless this is undertaken, child welfare objectives 
and pursuits will remain at best platitudes and, at worst, a mockery. 

D 


^Radical measures would refer to, for instance, dismantling the present functional set- 
up of government ministries and their replacement by ministries focussing on age-groups and 
vulnerable socio-economic groups. That would mean organisational fragmenting of the- 
country’s population (into ministries for women, children, aged, handicapped, youth,, 
scheduled castes., tribals., etc.) 
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C HILD WELFARE as one understands today is a nebulous concept. 
It includes health services such as pre-natal, post-natal care, immunisa- 
tion, food, housing. It also includes educational services such as pre-primary 
school, primary school and a host of other subjects such as science education, 
decentralisation of education, etc. It also implements in the field of welfare 
which includes services for normal children such as recreation, day care 
centres, creche and at the same time includes services for special groups such 
as destitute children, delinquent children, handicapped children, orphans, 
etc. The concept of child welfare cannot be reviewed without thinking of child 
welfare policy, legislation for children, legislation regarding child labour, 
administrative machinery and the service delivery systems. 

Though the subject of child welfare is serviced by various departments 
such as health, social welfare, education, home, etc., at the federal level, we 
may find a similar fragmentation at the State level. In addition to these imple- 
menting agencies, governmental agencies such as the Planning Commission 
and the quasi-government agencies such as the Central Social Welfare Board 
and zilla parishads are involved in implementation and administration of 
child welfare. In addition, non-governmental organisations such as the Indian 
Council of Child Welfare, the Indian Council of Social Welfare, etc., are also 
involved in the programmes as well as the implementing of child welfare 
■■services. ■. 

Before we consider this subject further it may be appropriate to identify 
the critical areas of child welfare. 

THE CONTEXT OF POVERTY 

This is a factor that emerges again and again in the analyses of individual 
authors. It is a poverty of means in relation to wants, which is more than an 
economic poverty, a poverty related to services, to infrastructure, and to 
opportunities. This sort of poverty is not necessarily overcome or confronted 
with improved GNP and per capita income, and requires deliberate measures. 
An otherwise rich country with impressive indicators of economic perfor- 
mance may still know this poverty of services or opportunities (there are 
several examples of such countries in the Asian region and elsewhere). 
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Conversely, a country that is economically poor may be rich in the sense of 
being endowed with a basic infrastructure of social services. This type of 
poverty provides the primary context of child welfare measures in India. 
Here, apart from straightforward economic destitution, there is deprivation 
caused through a lack of availability and insufficiency of social services. In 
countries such as ours, even if income levels and purchasing power were 
grossly upgraded for rural and for urban populations, it may still be quite a 
while before the availability of services can be actually assured to all sections 
of the population. And even that availability cannot come by automatically. 
It requires specific preparatory steps. This, in our opinion, constitutes the 
major credibility gap in the current and prospective thinking on child welfare 
in this country. Whereas we are constantly engaged in debating and refining 
the methodology of increasing GNP/GDP and of reducing economic poverty, 
we have not sought to formulate similarly a methodology or a strategy for 
reducing social poverty of services and of opportunity. 

Before we are accused of mouthing vague generalities, let us give 
an illustration. We can project a certain rate at which manpower training and 
development must take place in order for that manpower to run the services 
required at a certain projected point in time. But unless we initiate requisite 
policy steps to ensure the placement of such manpower evenly across the 
country, we can only end up with greater concentration of such manpower 
in the urban areas where a ready purchasing power exists. Thus whatever 
manpower planning and development is undertaken, the effect of that gets 
largely diluted in response to market forces. The net result, as in the medical 
field, is that ‘development’ continues to cater to isolated pockets of affluence, 
ignoring the needs of the infinitely vaster deprived population. This is an 
example of a lack of realisation (or a credibility gap) of one type. The other 
type is purely economic with which Panchamukhi has delt at length in his 
article. Through his analysis he reveals the virtual absence* of an ‘economics 
of child development’ because of which, allocations are made without suffi- 
cient scientific basis. In his view, it would be necessary to develop, first, an 
analytical framework of child development policy, and, second, systematic 
thinking about the economic aspects of child development. This would imply 
coping with such specifics as the optimum supply of child welfare services, 
the amount to be spent thereon, and who should meet the cost of its provision, 
etc. Unfortunately, as the author demonstrates, there is no realistic resource 
base for reaching the needy children in our present or projected context. 
After giving the estimated resource requirements in the fields of health, nutri- 
tion and education, he concludes rather predictably, that “it would be un- 
realistic to assume that all the required welfare and developmental services 


*To quote him, “If the psychology of the child Is young, the economics of the child is 
younger still.” 
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can be supplied to' Indian children^ in the near future”, , 

DEMOGRAPHIC PRESSURE ■ 

This brings us to the second, important factor determining the status of 
child welfare in India which is the demographic pressure. Pressures of demo- 
graphy can be many-fold. Apart from absolute increases, there can be serious 
disharmonies arising from unnatural bulges of individual age groups in a 
population. These factors cumulatively account for adverse dependency 
ratios and a much larger fertility base, thus placing further strains on a society 
and its economy. That India is deeply submerged with those negative demo- 
graphic pressures is too well appreciated to deserve a discussion here. But 
there are two ramifications of the demographic path on which India is help- 
lessly (shall we say hopelessly?) treading on which we would like to dwell 
briefly. Firstly, the large fertility base and its implications are not being 
sufficiently appreciated and reflected in the family welfare and health measures. 
The fertility rate, as it is known, is closely linked with the infant death rate. 
In India, although remarkable progress has been recorded in the downward 
trend of infant mortality from the high level of 183 per thousand live births 
In 1941-50 to 122 in 1971, much yet remains to do be done. According to a 
WHO estimate, unless infant mortality is reduced to 75 per thousand, it 
would not be possible to control fertility. The causes for high infant mortality 
are difficult to spell out or overcome but in general it has been observed that 
neo-natal deaths are primarily due to pre-natal and post-influences such as 
immaturity, birth injuries, congenital malformations, etc. On the other hand, 
as UNICEF has suggested: 

Children who survive the first month of life but die before they complete 
one year, usually succumb to post-natal influences such as the various 
epidemic diseases, diseases of respiratory system, faulty feeding and 
environmental factors. Thus deaths in the second to twelfth months are 
largely attributed to preventable causes, /.«?., factors associated with 
environmental conditions.^ 

Infant mortality is, therefore, largely a non-institutionalised phenomenon. 
Yet much of health care in India has concentrated on non-perambulatory and 

^According to Panchamukhi, the total number of children covered under one or many 
of the child welfare and development services was 230 million in 1972, expected to go to 
270 million in 1981 and 370 million in 2000 (according to high projection or an increase 
of nearly 60 per cent in the course of 30 years. To this, if mothers in need of services are 
added (as per medium projection) 55 per cent of the total population in 2001 would become 
eligible for various welfare services. 

^UNICEF, Stafistical Profile of Children and Youth in India, New Delhi, November, 
1977, p, II. ' 
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institutional approaches with the onus of health care lying on a medical centre 
and a medical doctor. In the existing system, the entire health service prog- 
ramme is pivoted around metropolitan and capital cities serving as centres, 
with the coverage of rural areas being attempted through intermediate insti- 
tutions such as regional and district hospitals and primary health centres and 
sub-centre. The coverage and quality of health thus rendered is at its best in 
the centres, gradually diminishing in intensity at the intermediate levels and 
substantially failing at the lower of the peripheral levels. In any case, the 
nature of health care, howsoever meagre and feasible through such a delivery 
network, has only been curative. This has not permitted a major dent to be 
made, among others, on infant mortality. 

As higher infant mortality has been a prime inducement for producing 
more children, family planning has been an important element in the country’s 
health policy. In the absence of assured survival of infants, Indian parents 
have been reluctant to accept the low birth profile. By one estimate, at any 
time in the country, there are five million expectant mothers in the last 
trimester given a bulky fertility base. It is evident that a much more vigorous 
informative and motivational campaign has to be mounted in order to 
prepare the present and prospective parents for their reproductive role. 
Simultaneously, measures preventive of infant mortality must reach the same 
clientele in order to converge and have a mutually reinforcing effect. This 
endeavour for convergence of the twin strands of a comprehensive popula- 
tion policy is not still evident in the country’s health policy and measures. 
In the absence of this and of the requisite programmatic infrastructure, it is 
difficult to see to what extent there is a realistic base for achieving a reduction 
in the birth rate from an estimated 30 per thousand in 1979 to 25 per thousand 
by 1984. The impact of the recently proclaimed family welfare approach has 
yet to be seen and assessed. Whether it is merely the old family planning 
intervention dressed out in a new garb or it is actually a substantive departure 
from the previous compartmentalised and isolated approaches is difficult to 
say at this early stage. It is clear, however, that any convergence in order to 
be effectively implemented would have to be both programmatic and struc- 
tural (the latter referring to manpower and physical infrastructure of the 
health service). 

Apart from health, the pressures of demography bear heavily on the socio- 
economic life of a nation. A large base of fertility, a high population growth 
rate, etc., all lead to a large number of new entrants into the labour market, 
and prior to that into schools and educational institutions. Increasing 
numbers also faring along corresponding numbers of new claimants or clients 
of social welfare as well as nutritional and other services. The pressure of 
rising demands from these younger segments in the population places 
unprecedented strain on the socio-economic services available or likely to 
be available. That leads to shortfalls of services and resources (both material 
and human) and causes a crisis of frustrated aspirations, in turn constitiitiim a 
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threat to the stability of a' society. While this chain reaction is observed, 
perhaps even comprehended, and routinely- talked of,, it is a matter of some 
■doubt whether, its p.olicy ,aiid action implications have been ' siijSiciently 
concretised. In other words, just as the social implications of the: context of 
poverty have remained on the periphery of the planners and the policy- 
makers’ consciousness in, India, we feel that, similarly, the social ramifications 
of the demographic process have either eluded or been ignored by tlie 
.develo,pment planner. . 

CONCEPTUAL PROBLEMS AND CONSTRAINTS' ' ■ 

Apart from a poverty of means, the field of child welfare suffers also from 
a poverty of conceptual clarity and coherence. Conceptual problems arise 
from ambiguities of ideas, of terms, and objectives. In child welfare, for 
instance, the terminological pendulum has swung uncertainly between child 
welfare and child development but the transition, whatever it is on the 
conceptual plane, has not touched the programmes. Another concept, with 
difSciilt translatability, is that of integration or an integrated service. In 
many child welfare forums, the point has often been made as to how to 
integrate and what. The latter query is not meant to be facetious since there 
is some pith in the contention that in order for integration to take place, 
there must be entities or activities to integrate. 

It is here that we run into a basic conceptual problem. This concerns the 
identification of a single authority with which responsibility rests for planning, 
programming and monitoring of the child welfare field. At present, child 
welfare stands dispersed and fragmented amongst multiple organisational 
structures and bureaucracies. While there has been a consistent call for 
coordination among these, there has been little effort to spell out who should 
coordinate when, and how that coordination should take place. UNICEF, 
led by its sister agencies, has held the firm view that no separate plan for 
children is warranted. The reasoning is that this would mean isolating the 
child from the adult, and in the bargain, hurting it vis-a-vis allocation of 
resources, particularly since the child would immediately be downgraded as a 
less vocal, less articulate and, therefore, less urgent priority. Also, it would 
form a bad precedent, and could encourage other groups in the population 
such as the youth, the aged, the women, the handicapped, etc., to each demand 
a separate plan. Yet, within the plan, admittedly much more needs to be done 
to place child welfare on a surer footing. How to ensure this? One recom- 
mendation among others calls for a specialised planning agency for children^ 
and for wider participation in the planning process by subject specialists. 

Another useful suggestion is to have a series of micro plans (with 

^The difference between separate planning and a separate body specialising in planning 
for children is one that needs to be carefully noted and appreciated. 
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area-based and grassroots type of planning ingredients) that can provide a 
pieceby-piece montage of child welfare problems and status, rather than 
the generally misleading aggregative national plan. 

Closely related to planning is the suggestion to have a clearly formulated 
national policy on children which can provide a useful framework within 
which to pursue the various child welfare activities and interventions. Such a 
policy declaration not only grants the necessary moral backing and sanction 
to child welfare endeavours in a country, but also helps evoke better material 
support from governmental budgeting for child welfare. 

The extent to which law itself can serve as the agent of social change is a 
debatable proposition. But what is beyond dispute is the fact that law defines 
the parameters of programming, and that, without a progressive legislation, 
it is difficult to conceive of dynamic programming. Conceptual advances in 
the philosophy of child welfare, regrettably, have not found their reflection 
in legislation, with the result that the laws regulating child welfare continue 
to be archaic, even passe.^ The major anomaly in current child welfare legis- 
lation in this country and in the region is that it is not current. Many of the 
legislations governing this field are carry-overs from colonial times. They 
are also limited in scope, being rooted more in the ‘correctional’ than in 
‘developmental’ orientation. Nowhere is this archaicness more evident and 
harmful than in the field of social defence. In many countries. Children’s 
Acts seek to equate the destitute child with the delinquent. This stigmatises 
the normal child, on the one hand, and also affects per capita disbursement 
of facilities for the delinquent child by unnecessarily crowding the juvenile 
justice system with non-delinquency cases. 

There is also an unnatural reliance on institutionalisation rather than on 
community-based and non-institutional approaches, notwithstanding the 
demonstrated and widely shared findings of several studies here and else- 
where, that, beyond a point, institutionalisation has only diminishing returns. 

Happily, there is some enlightened appreciation in recent years regarding 
the limitations in excessive reliance on law as being the panacea for social 
ills. On the contrary, it is gradually being conceded that law can only provide 
the framework for and the legitimacy of child welfare action. In order for 
action to take place, not only have the enforcement mechanisms to be 
strengthened but also massive resources have to be raised to help carry out 
the legal mandates. 

MANPOWER TRAINING AND UTILISATION 

Manpower training and utilisation remains one of the weakest elements 

®This fact was amply brought out in a study of Juvenile Justice System in India under- 
taken by the author and Mrs. N.K. Sohoni jointly on behalf of UNSDRT, Rome, See 
UNSDRI, Juvenile Justice. An International Survey Publication No. 12, Rome, February 
1976, pp. 15-44. 
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ill the orgaiiisatioii of ciiild welfare. In ■ its previous regional conference 
convened by tlie ICSW at Teheran this aspect Jiad served , as . the' theme 
of ' the coiiference. The deliberations there amply demonstrated the 
existiiigdelicieiicies ill social welfare manpower approaches in the region. 
Among ot,hers, it is felt that there is clear-cut imbalance between the available 
trained' personnel and positions to be manned. This lias slowly led to the 
healthier practice of utilising less^ ■sophisticated, but more need-specific 
persGiiiiei. In public health, for instance, there is a definite move towards 
using barefoot doctors,, community health workers, para-professionals and 
vol'U'ntee'r workers. Similarly, in child welfare also, the trend seems to be 
towards more and more utilisation of social work aides,, para-professions and 
volunteers. 

Another unfavourable practice was in the field of manpower training, 
where training for child welfare was offered in a segmented, compartmentalis- 
ed manner (along health, nutrition, education, rehabilitation, etc,). The 
persojinel, manning each of these sectors, were likewise treated as isolated 
specialists. Now, following the experience elsewhere, countries closer by too 
are generally moving in the direction of multi-disciplinary training and 
manniiig in which doctors, social workers, psychologists, teachers, etc., seem 
to make up a team for child development. 

OVERVIEW OF CURRENT SITUATION 

Notwithstanding some small positive beginnings in the various fields 
influencing child welfare, as reviewed above, it is perhaps no exaggeration to 
say that, by and large, the situation of children, at least in the developing 
countries of Asia and Pacific, appears to be bleak. In the words of an ESCAP 
assessment: 

It is a mixture of economic under-development and stagnation, rapid 
population growth, administrative stratification and defective centralized 
planning. There are also mutually causative factors which are deleterious 
in nature to which little thought is given in planning development. Children 
are exposed most to nutritive disadvantages resulting in debilities. The 
spread of school education among children and youth has led to rising 
expectations and the inability of the administration to respond to these 
expectations has resulted in frustration. A low rate of development and 
economic stagnation along with a high rate of population increase, result- 
ing in increased unemployment and under-employment, have created 
political instability in many developing countries. Many of such negative 
interactions are the result of early fragmented development eff orts. Inte- 
grated development is suggested as a solution, but integration is a process 
which takes time to develop. 

Administrative rigidity and centralised planning are other factors that 
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: come 'ill the way of clevelopmeiit 'of programiiies .for cliiidreii. Most of 
the administration in developing' countries' is so constituted that the 
system is unrelated to the needs of the vulnerable groups, including 
children and subsistence families. The programmes remain counter^ 
productive and, at best, confer a few peripheral benelits. Although prog- 
rammes of nutrition, maternal and child health, education and welfare 
are no doubt directed to the development of the child, their Gontent 
as well as coverage remain marginal, especially for the low-ineome group 
of families that need them the most. Many a time these are meant to 
maintain a public image of administration through a token measure.... 

This leads to the requirements of a radical restructuring of national 
systems instead of gradual reform. How could more equitable distribution 
of the fruits of development be ensured among children of subsistence 
families?' ' 

Only recently, participation of people in policy-making, planning, 
development (is) conceived as a solution. Even ‘conflict coiifrontation’ 
without violence has been suggested as a measure for stimulating partici- 
pation of people in development and for forcing the hands of admini- 
stration. It is assumed that the participatory approach would emphasize 
the need for the individual to develop the ability to analyse his own situa- 
tion in the community and to take action to attain self-defined goals.^ 

Such a solution may be valid for adults. But for children, it is not. Since 
they are young, inarticulate and vulnerable, it is evident that corrective 
action of the existing development situation, including its imbalances, must 
be initiated on their behalf by adults. In this task, there are the inevitable 
challenges and dilemmas arising from competing priorities, budgetary and 
other constraints, and conflicting ends. 

PLANNING 

Much of the defect in existing planning arises from the tendency to rely 
on national averages which are highly misleading, and which leave out practi- 
cal consideration of regional demographic and socio-economic disparities. 
The challenge is to find ways in which, continuously, the course of national 
development and planning is closely matched, modified or amended, to 
reflect the needs of those sections and groups in the population that are record- 
itig wide variances from the aggregate national scene. In developing adequate 
methodologies for such ‘course correction and modification’, one challenge 

’'msCAP, “Appraisal of Achievements and ShorlfiUls of Social Development Objectives 
of the 2nd United Nations Development Decade”. (Docu. E/ESCAP/SD.2/13 .datcd 21 
November, 1978), pp. 26-27. 

■^This refers to regions within a country. 
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.is to exanii,iie w,lietiier siicii typologies- could not be. developed, applied, and 
refined .on a miilti-coiintry basis. .11^ such a search is accepted as a common 
coinniiiiiieiit by member countries in the region, this would certainly amoiint 
to, gra,pp!i..iig with an fi.iiteniatioiiar rather than a 'national cha llengch 

1MPLEMENTA,TI0N 

U.o,d.ej’ i.!n|,:)le.m.entatioii, the challenge we have in .mi.rKl is coiniiioii not 
only to cliiid welfare or to social services as'a' whole, but to the entire field of 
socio-economic development. This is the challenge of efi'ective and timely 
delivery of a service to the needy clientele. It is also the challenge of tailoring 
a, package of services to the composite needs, of a widely varying clientele. 
Fin^illy, it is the challenge of gearing a basically fragmeiited, sectoral niachi- 
iiery to deliver integrated cross-sectoral services, with all the accompanying 
problems and challenges of coordination. 

Whuiever the professed goals or objectives of child welfare it is clear that 
the majority among the developing countries is far from achieving lumdrcd 
per cent coverage of the needy child population. Existing services, wliethcr in 
health, nutrition, education, social welfare, recreation or other, generally 
alfect only a ftinge of the younger population. As the experience of these 
countries lias revealed, the entire theory of percolation in development 
planning has failed, and questions such as how to make the delivery system 
mobile to reach the luireached, and how to reach tlie service to the doorsteps 
of the liomes of children have emerged as the more pressing concerns. 

In many instances, colonial administration has not proved itself sensitive 
to the developmental or participatory orientation of present day democracies. 
In some cases, it appears that systems which were created with a goal have, 
with la])se of time, become the goal, creating miles of red tape and shutting out 
people from their purview in the process. 

Another constraint on implementation is that arising from lack of 
resources. The fact that resources of the required magnitude can never really 
be mustered up only helps worsen the gap between the norm and the reality 
in the coverage of child welfare services. It is evident that new methods of 
service delivery as well as standards have to be evolved in order to bridge this 
yawning gap between the service and the beneficiary. 

MANPOWER 

I IS manimwci the chalkmges arc fairly explicit, hi planning for child 
wclfaj'o, we arc talking of a client-based and a client-pivoted service. Tlie front 
line of child weliarc worker thus has to be the parent or the guardian of the 
child himself. In other words, not only must the service in this sector be 
community based, but it must deeply and closely involve the family of the 
cliild in the implementation, utilisation and planning of the service. This puts 
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great pressure on current training institutes and others to evolve training 
methods and programmes whereby to involve the community and the family 
in the running and management of child welfare services. 

Along with the family, there are twin challenges also of developing para- 
professional and volunteer cadres in sufficient quantities, and with sufficiently 
integrated (rather than segmented) training. Effective placement and deploy- 
ment of trained staff, whether volunteer or otherwise, is another challenge 
posed before the manpower planner in this field. 


n 


Landmarks in Child Welfare Movement in India 

The first children’s organisation, with child membership, called 
Balkanji jBan, with headquarters in Bombay, was formed by 1920. 

In 1924, the Guild of Service started its child welfare services in 
Madras and other parts of South India. 

In 1927, the Children’s Aid Society, Bombay, took vagrant 
children into residential care. 

In 1952 the Indian Council for Child Welfare was formed. 

In 1956 the Central Social Welfare Board was established. 

In 1974 the National Policy for Children was approved by 
Parliament. 

The National Children’s Board was constituted in 1974 under 
the chairmanship of the Prime Minister. 

The National Children’s Board was reconstituted by a Resolution 
of the Ministry of Education and Social Welfare in February 1978. 

India participates in the International Year of the Child, 1979. 



Hanpower and Training Requirements for 
Children’s Services 


Mandakiiii Khandekar 

V ERY RECENTLY the Public Accounts Committee of the Lok Sablia 
submitted its 1 28tli report.*^^ The target of its criticism was the integrated 
child development scheme (ICDS). ‘Too ambitious’ was its verdict and it 
advised the organisers to prune the scheme commensurate with the limited 
available resources in both money and personnel At the time of writing this 
paper, the full report was not available but The Hindustan Times in its issue 
of 24th April 1979 had featured the substance of the report. 

It will be readily granted that the Public Accounts Committee does have a 
point here though we might not agree with its other observations. We do see 
that many programmes fail to make any appreciable impact on problems they 
are meant to encounter. One reason is that they have inadequate staff and 
remain small when their coverage should be extensive because of the conti- 
nental size of our country if not for anything else. Instead of keeping projects 
to small proportions, we should see how they could be expanded once they 
are past the experimental Stage. 

Research studies too highlight the problem of inadequate manpower for 
welfare services.^ 

The time has, therefore, come when a wide ranging survey of training 
facilities should be undertaken. And its scope should extend far beyond the 
availability of trained social workers; other categories too should be covered. 
Simultaneously, manpower needs of children’s services in the 1980s should 
be assessed. In the case of training which has a limited focus, such as training 
for teachers of the blind, the survey and the assessment can very well be 
coalesced together. For certain other training, such as for child development 
servlees or social work, two separate though coordinated exercises might be 
: necessary..' 

The purpose of this paper is to discuss some important preliminary 
questions concerning training and manpower surveys. It does not attempt to 

^'‘Please turn to the Book Review Section for the review of this report. 

^Central Social Welfare Board, Orphanages in India (a study), New Delhi, Central 
Social Welfare Board, 1974;and Ramachandran, Social Welfare Manpower in Greater 
Bombay, Bombay, Somaiya, 1977. 
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raise issues coiicemiiig manpower policies because we do not as yet have 
adequate data on the basis of which issues could be discussed. Similaiiy, 
the, paper does not probe the contents and methods of training for different 
services though their study is siig^ 

Only four bix>ad areas are chosen and they are: 

1. Agency for Conducting Survey, 

2. Training Strategy for Some Newer Programmes, 

3. Nature of Regional Institutions, and 

,4.' Manpower Assessment. 

It is assumed here that there should be a meaningful fiaiiiework for' the 
proposed survey and assessment. The implicit assumption is that the two are 
needed and urgently so. The issues could be seen against the background of 
situations in different parts of India. Their problems could be highlighted. 
An issue lias two or more sides to it. At times, we might fail to mention ail 
of them.". 

The title of the paper would suggest that the section on manpower would 
be taken up first. However, this is taken up towards the end. This is so on 
account of the way the paper has been developed which is geared to the first 
two tasks suggested above. 

AGENCY FOR CONDUCTING SURVEY 

If it is necessary to survey the training facilities and get a measure of the 
future personnel requirements, one of the first practical questions would be: 
'Who should be given the assignment?’ Suitability of the selected agency for 
the assignment would be an important consideration. The question seems to 
have many answers. For a good perspective on the issue we may first of all 
indicate the tasks that will have to be done. 

Since services are meant for children in need of them and training prog- 
rammes are intended to equip the fiinciionaries with the knowledge, skills 
and techniques required in giving the services, we might have a look at the 
various categories of : 

(!) children who need services, 

(it) services, and 

(//7) training institutions. 

The lists arc given as appendices A, B and C and when seen together can 
act as aids in classifying existing and newer training programmes, extending 
the scope of the existing services and planning for newer ones. Here, it is 
taken for granted that a number of services can be given to each category of 
children. Indeed, it is this which lies at the base of the concept of integrated 
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services. When we visualise newer (newer in Indian context) services,, such 
as day care for' liaiidicapped pre-schoolers, we would have to consider their 
i,mplicatioiis for traiiiing progranimes.-as well. ' 

; '.We have endeavoured to make these lists as exhaustive as possible. 
.Even so,, other categories which do not find a mention could be pointed out 
Here, a distinction could be made between service as such and the category 
to which it belongs. Categories, not particular services, need to be added. 

A training institution should be differentiated from a training programme. 
The latter would be more relevant for our consideration. However, their 
complete documentation is lacking. Hence the need for the present task. The 
list of institutions could be taken as the first stage in the process of compiling 
an inventory of training programmes which could be in the followiiig 
format: 


Types of Training 
Institutions 


Names and Addresses 


Titles of Training 
Programme Relevant 
to Children Services 


( 2 ) 


in-take capacity of 
Training 

Programmes in the 
Selected Year 


For col. 1, Appendix C could be used. So far as col. 2 is concerned, the 
listing at tiiis stage should be irrespective of whether the training programmes 
are generic or specialised, uni-disciplinary or multi-disciplinary. 

The amount of work to be done would vary from one type of institution 
to another. The Second Review Committee for Social Work Education in 
India appointed by the University Grants Commission has compiled useful 
recent data on schools of social work in India.^ Similarly, some work might 
have been clone in certain other fields. 

In, regard to col. 3, it may be noted that in the case of broad-based 
training, such as social work, for example, data on in-take capacity would be 
only broadly indicative since ail graduates might not go in for jobs in childreiTs 
services. 

2 University Grants Commission, Draft Report of the Second Review Conmnttee for 
Social Work Education in India (Mimeo.), 1977. 
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Once a broad survey of training facilities is done, the second stage of work 
would begin. An examination of their contents, methods and organisation 
could be taken up. Of necessity this task must be divided into some major 
areas which, it is suggested, could be- as follows: 

Training programmes for functionaries of services for: 

{a) The normal child in the community, 

{b) The normal child in residential care, 

(c) The delinqueiit child, and 

(d) The handicapped child. 

Since training programmes are in terms of not only knowledge, skills and 
techniques but also of different categories of functionaries, the following 
could be kept in view: 

1. Personnel giving direct services: 

(а) Generalists, and 

(б) Specialists; 

2. Supervisory staff; 

3. Planners, policy makers, administrators; 

4. Training and research staff; and 

5. Voluntary workers. 

The issue here would revolve around the agency to undertake the three 
tasks. Should the State directorates of social welfare (and corresponding 
authorities in Union Territories) be asked to come forward or should some 
research or training institutions be entrusted with the work? Or, could 
it be that the overall assignment is better divided into a few major service 
areas and handed over to different agencies? For example, some service 
organisation for the mentally retarded could take up training programmes 
in its field. 

Should the choice be for the third option, a number of questions will have 
to be sorted out. A few are given here: 

1. How many and which will be the major areas in which cliildren’s 
services in Appendix B can be grouped? 

2. What criteria should be followed in selecting service agencies? 

3. Could some training or research institutions be an alternative? 

4. Should the three tasks be further divided region-wise? 

In the case of other options too, similar relevant questions could be 
raised. It is obvious that tasks 2 and 3 are the more important ones and 
that the first one is only incidental to them. 
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, TRAINING STRATEGY FOR SOME NEWER PROGRAMMES 

111 recent years, some new training programmes have been started, e.g 
the coininiiiiity health workers’ trainingscheineand the ICDS workers’ train- 
iiig scheme*' They have been designed to meet the newer needs and have not 
been iiistitotioiialised so far. In 'Maharashtra, for instance, the : 
workers were sent to the Bal Sevika Training institute at Kosbad, and the 
Gram Sevika Training Centre at Manjri near Pime. The supervisory staff 
attended courses at the VTK Institute, Baroda, and at the Literacy House, 
Lucknow. The Institute of Child Health, J J. Group of Hospitals, Bombay 
gave training to the medical officers and the ANMs. The child development 
project officer was sent to two places for her training— the Delhi School of 
Social Work and the Family and Child Welfare Training Centre, Jamia, 
New Delhi. 

Doubtless, similar varied arrangements were made in other States as well. 
According to the latest annual report of the Department of Social Welfare, 
Government of India, the six family and child welfare training centres of the 
Central Social Welfare Board will betaken over by the Department fortraining 
the functionaries of the ICDS and other welfare programmes. It is taken for 
granted that when a new service programme is started, ad hoc training arrange- 
ments are likely to prevail for at least some time as institutionalising a training 
programme would not only be time consuming but also costly in the short 
run., 

ICDS-type programmes would pose special problems. On the one hand, 
there is a need to vastly increase its area of coverage and a long term large scale 
programme would call for a full fledged custom made training programme. 
More so when in addition to official programme there are a number of volun- 
tary projects akin to it. On the other hand, there is the question as to whether 
a programme which consists of many components each requiring a cafeteria 
of skills and techniques not to mention specific material support, can have all 
itsT,rammg needs fulfilled at one place. ■ ■ 

All issue, therefore, presents itself. Should ICDS-type programmes which 
should be many times their present size have, to be truly effective, their own 
training programmes or should the present training arrangements continue? 

NATURE OF REGIONAL INSTITUTIONS 

It is seen that while some services are given or coordinated by only govern- 
ment agencies, some others are given exclusively by voluntary agencies. Yet 
some others are given by both official and voluntary agencies. The pattern 
varies from State to State and it must be admitted that there is much scope for 
variations. This is one of the results of the policy of encouraging a partner- 
ship between government and voluntary agencies. 

More or less the same policy was followed in regard to training as well 
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While the goveraiiieiit did design' training programmes such as the gram- 
sevika, training centres for specific services, it more or less depended on 
autonomous training institutes, universities and training programmes .of 
voluntary agencies. 

The newer trend is' towards establishing government-liiiked national 
institutions. The National Institute of Public Cooperation and Child Deyelop- 
ment and the National Institute of Social Defence have been started and work 
is afoot for launching similar institutes for the visually handicapped, the deaf, 
the oi'thopaedically handicapped and the mentally retarded. Training teachers 
and otiicr staff for services for these groups would be the major part of their, 
activities. 

Tfiough national institutes are very important in many ways, they cannot 
provide Ihe whole answe: in a big country like India. The (|uestion, then, is 
about regional institutes. Are they needed? 

Before this question can be answered, we have to consider the fact that a 
number of non-officiai training institutions exist. But an equally important 
fact is that they are bound to follow their own policies and many, if not all, 
might want to either project or retain a national and even international image. 
Hence, our answer to the above question would be in the aflirniative. 

The issue as we see it is this : Should the regional institutes be branches 
of their respective national counterparts or should they be independent 
organisations? Or, probably this is an issue which will have to be posed 
separately for different types of training programmes. What might be true of, 
say, teachers of the blind might not be so of, say, the ICDS field staff. The 
regional variations in the case of the latter might be far too pronounced than 
in the case of the former. If the issue is resolved in favour of regional institutes, 
which are organisationally independent of those at the national level, a 
number of questions would have to be considered: 

1. It is certain that regional institutes will have to cover more than one 
State. How many of them should there be and what should be the 
jurisdiction of each? 

2. Should State Governments take a lead in establishing them? If so, 
what should be the mechanisms for ensuring mutual cooperation 
among the States in a given region? Or, should some voluntary agency 
be given the task? 

3. As mentioned earlier, a number of autonomous bodies, voluntary 
agencies, universities, etc,, are active in the field of our concern. What 
would be the ways of maintaining effective liaison with them? 

MANPOWER ASSESSMENT 

At a time when one is not in a position to offer even a guesstimate as to 
the volume of social welfare manpower in India, we would have to do much 
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systematic, if elemeritary, groundwork. While doing so, we may keep in mind 
the fact that tlie recent stress on child development has widened the scope 
of cliiidreii's services. ¥/e have, broadly speaking, three categories of services: 
(/*) child deveiopmeiit services, (n) child welfere services, and (iii) child care 
services. We have discussed them elsewhere,^ While the ciistioction between the 
first two categories is clear, it may be noted here that child care has conic to 
meriii looking after cliiidreii in institutions. Though a good deal of thoiiglit is 
now given, to saving children from institutionalisation and also to lessening 
the rigours of iiistitiitioiial care, such care cannot be wished away, tt is because 
of the fact, that much of our early statutory child welfare \\'ork belongs to the 
third category and also because of its- distinctive characteristics that the 
category is listed separatel}^ It is., truly speaking, a ■ sub-category of the 
r/econd category. The following gives a broad overview ofchildreiTs services: 



Fig. 1 

Considered from another angle, services can be dichotomised as direct 
or indirect services. Just as understanding the nature of childrcivs services is 
useful in both assessing and planning manpower requirements, it would be 
important to categorise the personnel engaged in giving services. A suggested 
model is sf,iow.n in Fig. 2. 

Estimating manpower requirements might have to be done in two parts: 
one for those giving direct service and the other for the indirect. 

At the same time, it should be noted that this classification does not 
hypothesise any levels in the functioning of services. Questions of hierarchy 
per se of fonct ions and positions are not germane to the discussion here. 

Against such a background, we may spell out the two elementary tasks, 
la view of the fiict that services are often given through the medium of prog- 
rammes, structured in varying degrees, it is necessary to have programme-wise 
lists of various positions for which personnel is needed. Such a list based 
on a survey of social welfare manpower in Greater Bombay has already 
been compiled. To that extent, much work has been done. However, an 

^Khandckar, Mandakini, ‘SSJome Aspects of Manpower for Child Care, Welfare and 
Dsvdopmciit,” Indian Jonnial of Social Work, 39(1), April 1978, pp. 1-8. 



608, Mmdakini Khandekar 


all4iidia list would doubtless have more entries. More so in view of some 
of the newer programmes. 



Simultaneously with a listing of jobs and positions, there should be job- 
descriptions in order to take care of problems arising out of nomenclatures, 
designations, etc., which do not exactly fit the job-descriptions. Many designa- 
tions remain, for various specified or unspecified reasons which at times would 
be quite valid, only broadly informative and might not indicate a variety of 
jobs which get associated with them. The format for the final statement based 
on this list could be as follows (the type and quantum of work needed at 
various stages of the proposed manpower assessment is not indicated her.): 


Programme 

Job 

Approx, no. of 

Approx.no. of 

position 

description 

positions in the 

additional positions 



State during 1979 

needed during 




1981-85 


The listing should be for each programme. It would have utility for the 
training programme: the job-descriptions could be used in making training 
more focussed. Newer training programmes too can be devised if needed. 
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The issue that would come up here would be the same as the first one 
nientioiied earlier. Since this task itself is very big, we may limit ourselves to 
it. It is needless to add that agencies selected, for the task would have to have 
a wide enough focus for doing it. 

Stemiiiiiig from our earlier point that services are often provided' through 
structured or semi-structured programmes, it is suggested that their employ- 
ineiit potential be assessed programme-wise. While doing so, the indicated 
stafiiiig patterns could be reviewed critically. in terms of feasibility as well as 
certain minimum, standards of service. For semi-structured or unstructured 
services, the personnel policies or staflSng patterns of the structured prog- 
rammes could provide certain guidelines. The existing coverage of diflureiit 
programmes, their proposed or feasible expansions could be kept in view. 
In the process of performing this task, programme-wfse staffing patterns 
would have to be compiled. Their pay-off could very well be in the form of 
staffing guidelines for various programmes — ^^sometliing worth looking 
forward to, even granting the need to keep them flexible. 
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APPENDIX A 

Children in Need of Services 

: ; I/. Haiidicai^^^ ■ 

1/ .Physically 

2. .Mentally Jiandicapped \ 

3. Socially handicapped ■ 

Under this head, we have ouiiieroiis groups each siiffeiiiig 
from a distinctive handicap or problem. At times, there is a 
clustering of probieiiis in one group. 

(1) Orphans 
(/7) Deserted children 
(///) Neglected children 
(fv) A/ictiniised children 

(v) Those used for begging and other immoral and anti- 
social purposes 
(vl) Children in slums 
(i7/) Childreo in poor families 

(viii) Children in ■ the socially exploited classes siicii as the 
Harijans, Girijans, industrial laboiir, etc. 
n. Cliildren. . with beliavioiiral problems or the eiiiotio!ia.lly disturbed 
children. 

ill. Physically ill children 

IV. Children who fliil to benefit from school and other social iitiiitics 

V. Delinquent children 

Vi. Children of deviant or handicapped parents 
]. Children of deliiiqiient parents 

2. Ciiildren of prisoners 

3. Children of beggars 

4. Children, of prostitutes 

5. Children of handicapped parents 

6. Children of broken families 
and so on. 

Vil. Gifted children 
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APPENDIX C 

Types of Training Institutions 

1. Schools of Social Work 

2. Colleges and Departments of Child Development 
■ 3 . Departments of Psychology (Child Psychology) 

4. Colleges and Departments of Education 

5. Institutions of Teacher Training 

6. ; Institutions of Preschool Education 

7., Institutions of Preschool Teacher Traioiiig 
' 8. Medical Colleges- 

9.; Departments of Psychiatry (Child Psychiatry) 

TO. Colleges of Nursing 
IL ' Departments of Nutrition in 
{a) Medical Colleges 
(I?) Universities 
(c) Other Institutions 

12. Balsevika Training Centres 

13. Gramsevak, Gramsevika Training Centres 

14. Teacher Training for Teachers of the 
{a) blind, 

{b) deaf, 

{c) spastics, and 
{d) mentally retarded 

1 5. Institutes of Public Administration, Social Welfare Administration 

16. Department of Extension in Agricultural Colleges or Universities 



Law and the Child in India 


S.N.. Jain 


W E DO NOT have a comprehensive single code to deal with all the 
necessary aspects of child protection and welfare. Child is the 
subject matter of nimierous enactments— a number of which have provisions, 
amongst others, for the child, e.g., the Factories Act, 1948 or the Indian Penal 
Code; but a few deal exclusively with the child, e,g., the Employment of 
Children Act, 1938 or the Children Act, 1960. The number of statutes contain" 
iiig provisions relating to the child are very many. 

The British rulers were hardly concerned with the welfare of the people 
of India and had the least policy of regulating the human conduct or protecting 
the individual or providing for his welfare. Consequently there were not 
many laws concerning the child before independence, and whatever few laws 
there were, they were the result, by and large, of the ILO conventions to 
which India was a party. 

After independence the country is committed to the welfare state and this 
policy is well ingrained in the directive principles of state policy of the 
Constitution. A few articles specifically provide for the protection and welfare 
of children Article 15(3) enables the state to make special provisions for 
women and cliildren. Article 24 provides : 'No child below the age of fourteen 
years shall be employed to work in any factory or mine or employed in any 
hazardous employmeiif. Clauses (e) and (f) of Article 39 provide that the 
state shall direct its policy towards securing, ‘that the health and strength 
of workers, men and women, and the tender age of children are not abused 
and that citizens are not forced by economic necessity to enter avocations 
iinsuited to their age or strength’ and that ‘children are given opportunities 
and facilities to develop in a healthy manner and in conditions of freedom and 
dignity and that childhood and youth are protected against exploitation and 
against moral and material abandonment’. Article 45 provides : ‘The State 
shall endeavour to provide within a period of ten years from the commence- 
ment of this Constitution for free and compulsory education for all children 
liiitil they complete the age of fourteen years’. 

NATIONAL POLICY • AND AFTER 

In 1974 the Government of India adopted the national policy for children. 
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It provides that: 

The nation’s children are a supremely important asset. Their nature and 
solicitude are our responsibility. Children’s programme should find a 
prominent part in our national plans for the development of human 
resources, so that our children grow up to become robust citizens, 
physically fit, mentally alert and morally healthy, endowed with the skills 
and motivations needed by society. Equal opportunities for development 
to all children during the period of growth should be our aim, for this 
would serve our larger purpose of reducing inequality and ensuring 
social justice. 

The resolution further states: 

It shall be the policy of the State to provide adequate services to children, 
both before and after birth and through the period of growth, to ensure 
their full physical, mental and social development. The State shall pro- 
gressively increase the scope of such services so that, within a reasonable 
time, all children in the country enjoy optimum conditions for their 
balanced growth. 

All this calls for a great deal of legislative activity. The subject of ‘child’ 
does not fall exclusively either in the Union (Central) or State field. The 
innumerable facets of child behaviour, child welfare and his relationship with 
others come within the sphere of both the Centre and the States (either 
exclusively of each polity or concurrently of both). Accordingly, there are 
both Central and State statutes on the subject. A survey of the statute book 
reveals that there are over 250 Central and State statutes concerning children. 
The necessity to have all these plethora of laws may not be overemphasised. 
Without the basic foundation of good laws the various measures and prog- 
rammes relating to children may not succeed, some of them even may not 
emerge, though law, it may be cautioned, is only one of the elements in the 
development and implementation of these schemes and programmes. Equally 
important alongwith the enactment of the laws is their effective administra- 
tion. The idea of this small paper is to give a bird’s eye view of these laws 
and not how they are being administered. It is hoped that in this Interna- 
tional Year of the Child some institution will launch a research project on 
the administration of the child laws. 

A broad classification of the laws relating to children are as follows: 
labour welfare; family law (such as marriage, legitimacy, guardianship, 
maintenance, adoption); criminal law including reformatory services, proba- 
tion, children homes, suppression of immoral traflic; child welfare including 
prevention of vagrancy and beggary, child education and health; tortuous 
and contractual liability of children, etc. We have a surfeit of laws dealing 
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with children. Apart from minor deficiencies here and there, the statutes 

are 'basically adequate. 

LABOUR WELFARE 

One of the important aspects of child development and welfare is the 
employment of children in various avocations. There are both Central and 
State enactments on child labour — ^the former covering mainly employment 
in industries and mining, and the latter covering shops and establishments. 
At the international level there are ILO conventions and recommendations, 
India is a party to the ILO and as such has an obligation to adopt the ILO 
conventions, India has ratified several ILO conventions. Some of the conven- 
tions have special provisions for countries like India; these lay down lower 
standards than those to be followed by developed countries. In the matter 
of labour laws relating to children, India tries to follow the standards set by 
ILO conventions. So far the ILO has adopted 18 conventions and 16 recom- 
mendations bearing on children. 

The Indian laws and the ILO conventions mainly deal with four matters: 
(/) minimum age for employment of children; (/f) medical examination of 
children; (iii) maximum hours of work; and (A) prohibition of night work 
for children. 

There are several enactments which deal with the above four matters, 
c.g., the Factories Act, 1948; the Mines Act, 1952; Employment of Children 
Act, 1938 (concerned with employment of children in hazardous occupations, 
such as transport of passengers, goods or mail by railway, or by a port 
authority within the limits of a port, or workshop wherein is carried the 
process of beeJ/-niaking, carpet- weaving, cement manufacture, cloth-printing, 
dyeing and weaving, manufacture of matches, explosives and fire works, 
mica-cutting, shellac manufacture, canning, etc.); the Merchant Shipping 
Act, 1958; Motor Transport Workers Act, 1951; Plantations Labour Act, 
1951; Beedi and Cigar Workers (Conditions of Employment) Act, 1966; 
and the State Shops and Establishments Acts covering such employment 
as in shops, commercial establishments, restaurants and hotels, and places 
of amasements in urban areas. 

It is not possible here to mention the details of the provisions of all these 
enactments, but the provisions of the Factories Act may be stated here. The 
Act prohibits employment of children below 14 years in any factory. Children 
above 14 years and below 18 years may be employed subject to a few restric- 
tions. They are to obtain a certificate of fitness from a certifying surgeon. 
Children below 17 years cannot be employed at night. A child between the 
age group 14 and 15 cannot be employed for more than 4 hours in any day, 
and he cannot be employed in two shifts and cannot be allowed to work in 
more than one factory on the same day. The Act makes provisions for penal- 
ties for contravention of its provisions. An employer is punishable with 
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imprisonment for a term up to three months or a fine up to Rs. 500 or 
both. Penalty can also be imposed on a parent or guardian for permitting 
double employment of a child. The Factories Act applies only to factories 
which employ a minimum number of ten persons where a manulacturing 
process is being carried on with the aid of power or twenty persons where it 
is being carried on without the aid of power. 

The other statutes also prohibit employment of children below a certain 
age and regulate their employment above that age. There are, however, 
variations with respect to several matters— age of employment, hours, of work, 
medical examination, etc. For instance, provisions of the Mines Act with 
respect to employment of children are more stringent than the Factories Act, 
but they are less strict in the case of employment in shops and establishments. 

There is the Apprentices Act, 1961 which regulates the training of 
apprentices in industry so that the programme of training may be organised 
on a systematic basis and the apprentices may get the maximum advantage 
of their training. The Act prohibits engaging children below 14 years as 
apprentices. 

The survey shows that the legislature has duly kept in view the welfare of 
child labour and prohibits employment of children below a certain age in 
different occupations. However, the laws are deficient as compared with the 
international standards as laid down by the ILO. Some of the reasons for this 
are economic backwardness necessitating a family to seek employment for 
children, lack of educational facilities and the unorganised nature of some of 
the economic sectors and the small size of the manufacturing units, making 
enforcement of the laws difficult. Thus, for employment of children, the 
various ages prescribed for different occupations are lower than the ILO 
standards. We do not have a law for agriculture labour. Smaller factories 
employing workers below a certain minimum are left uncovered by law. The 
same is the position with regard to medical examination. We do not have 
laws with respect of medical examination of children in non-industrial 
occupations, establishments which are not factories, establishments engaged 
in transport, and mines above ground. Further, the age up to which medical 
examination is required in factories and mines is less than the ILO standards. 
With regard to night work also our provisions are less stringent than those 
laid down by the ILO conventions. 

CHILD WELFARE 

In a broad sense child welfare refers to all those measures which lead to the 
proper development of the physical, social and psychological conditions of 
the child. Many of the welfare programmes, such as nutrition programmes, 
child development services, holiday camps, voluntary orphanages, etc., do not 
require the support of the law. These programmes depend upon the availabi- 
lity of economic resources. Law steps in only when it imposes compulsion on 
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the adiiiiiiistratioii, or other agencies ■ to take coinpulsory action in the 
interest of the cliildj or restrict the liberty of the child by prescribing, certain 
standard of behaviour and providing remedial measures in case of deviation. 
The major coiicerns of the law are with regard totreatmeiit and rehabilitation 
of neglected, destitute, victimised, delinquent and exploited 'children; primary 
education for children; and child health in a limited respect. A few of these 
matters are dealt with under the section on criminal law below. ■ 

To provide for the care, protection, maintenance, welfare, ■ training, 
education and rehabilitation of neglected or delinquent children, there ' is the 
Central Children Act, 1960 which applies to the Union Territories. Besides 
this enactment, States have their own Children Acts. . 

Under the Central statute a child means a boy who has not attained the 
age of 16 years or a girl who has not attained the age of 18. There are 
State variations with regard to the definition of a child in relation to this age. 

The scheme of the Central Act with regard to the treatment and care of 
children may be briefly mentioned here. The statute makes a distinction 
between neglected and delinquent children. A neglected child is one who is 
found begging; or who does not have a settled place of abode or ostensible 
means of subsistence; or who is found destitute, whether orphan or not; or 
whose parent or guardian does not exercise proper care and control over 
him; or w'ho lives in a brothel or with a prostitute or is found to associate 
with any person who leads an immoral, drunken or depraved life. The Act 
provides for the establishment of child welfare boards to investigate the 
problems of neglected children and to formulate treatment plans. Any police 
officer, or an authorised person, who is of the opinion that a child is apparently 
a neglected child, may take charge of such a cliild and is required to produce 
him before the board within 24 hours. The child, unless he is kept with his 
parent or guardian, is to be sent to an observation home until he is brought 
before the board. After an enquiry, the board may either order the release of 
the child or order him to be sent to a children’s home for a period till he 
ceases to be a child. Instead of passing the latter order, the board may place a 
neglected child under the care of a parent or guardian or other fit person 
on his executing the necessary bond. The board may commit a child 
suffering from a dangerous disease to an approved place for treatment. 

There are a few differences between the Central statute and some of the 
State statutes. The differences are: instead of the child welfare board, the child 
may be dealt with by a juvenile court; the child may be sent to the remand 
homes during the enquiry and certified schools on the conclusion of enquiry. 

Under the Central Act, the procedure for dealing with delinquent children 
is the same, except that instead of the child welfare board, it is the juvenile 
court which deals with them. Further, after the decision of the court, a child 
is to be sent to a special school for delinquent children instead of the children’s 
home. Thus there are separate institutions for delinquents and non-delin- 
quents which is salutary. 


618 S.N. Jain 

The Central Act also makes provisions for after-care organisations after 
the child has left the children’s home or special school. This is very necessary 
for if proper follow-up action is not taken to rehabilitate children, the idea 
behind creating special institutionalised services to deal with neglected and 
delinquent children may largely be lost. 

The Central and the State statutes provide for licensing out of inmates 
of children’s homes and special schools. The purpose is to enable the child 
to live with a responsible person for purposes of educating him and training 
him for some useful trade or calling. 

The children statutes also provide for protection of children against victi- 
misation. Thus the Central Act provides for punishment of those who, 
having a control over the child, assaults, abandons, exposes or wilfully 
neglects him in a manner likely to cause him unnecessary mental and physical 
suffering. 

Several State children’s statutes provide for punishment to those persons 
who induce girls to lead an immoral life or who behave immorally with 
girls. As stated earlier, under the Children Acts (Central and State) a ‘neglected 
child’ includes a girl who lives in a brothel or with a prostitute. Apart from 
these provisions, there is the Suppression of Immoral Traffic in Women and 
Girls Act, 1956 (known as SITA). It is a Central statute which applies through- 
out India. The Act has several provisions aimed at suppressing the vice of 
immoral traffic in girls and women. Besides providing for punishment to 
those who facilitate the carrying on of this vice, the Act makes provision 
for establishing protective homes for rehabilitating fallen girls and women. 

In addition to the Children Act dealing with child beggars, the States have 
also separate beggary statutes. For example, the Bombay Prevention of 
Begging Act, 1959 provides that if a child above 5 years is found begging, the 
court before which he is brought is required to send him to a juvenile court. 
From then onwards, the provisions of the Bombay Children Act apply. 

A bill entitled the Children, Students and Youth (Rights and Welfare) 
Bill, was also introduced in 1975 in Parliament for establishing a board to 
safeguard the rights of children, students and youth and to look after their 
welfare. 

Education: Article 45 of the Constitution, as stated earlier, casts an 
obligation on the state to provide for free and compulsory education for all 
children until they complete the age of 14 years. As education is a State 
subject, the States have enacted the necessary legislation to that effect. The 
Central Government prepared a model draft Bill for compulsory education 
to be adopted by the States. In 1960 Parliament enacted the Delhi Primary 
Education Act. Several States have been modelled on the Delhi Act. Under 
the Delhi Act the primary responsibility to create facilities for free primary 
education is on the local authorities. ‘Primary education’ means education 
up to such class or standard not beyond the eighth class or standard as may be 
prescribed The Act provides for the imposition of a nominal fine on parents 
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for their failure to send the child to school without reasonable excuse. The 
Act also prohibits persons from employing a child which will prevent him 
from attending an approved school. Primary education under the Act 'is free. 

Health: The two matters pertaining to health which are being dealt by law 
are smallpox and smoking. The Central Vaccination Act, 1880 provides for 
compulsory vaccination of children and adults. No fee is to be charged except 
by a private vaccinator. The various State statutes are modelled on the Central 
Vaccination Act.' 

As smoking of tobacco is dangerous to health, there exist Acts in the 
various States to prevent children from smoking and to punish those who 
^encourage them to. smoke. 

CRIMINAL LAW 

There are special statutory provisions in relation to crimes committed by 
children both in respect to substantive and procedural aspects; and also in 
relation to crimes against children. The basic statutes in this area are the 
Indian Penal Code (IPC), the Criminal Procedure Code (Cr. PC) and the 
Children Acts, apart from a few statutory provisions in special enactments 
like the SITA. 

Keeping in view the inadequate mental development of children, the 
IPC provides that "nothing is an offence which is done by a child under 7 years 
of age’. Further, under the Code, a child above 7 years and below 12 years 
may not be said to have committed an offence if he lacks sufficient maturity 
or understanding to judge the nature and consequences of his conduct with 
regard to the particular thing which he has done. SITA was enacted to stop 
the vice of commercialised prostitution. The main thrust of the law is against 
keeping and managing of brothels and other incidental matters like penalising 
persons to aid and promote the running of prostitution as a business. Under 
the Act girls engaged in immoral traffic as such are not punishable. A girl or 
a woman prostitute is, however, punishable where prostitution is carried on 
ill any premises within the distance of 200 yards of any place of public 
religious worship, educational institution, hotel, hospital, etc, ; or when she 
makes a positive attempt to seduce or solicit persons for purposes of pro- 
stitution. The Act also punishes persons including a girl or a woman for 
keeping a brothel or for procuring or inducing women or girls for prosti- 
tution. A provision which has the effect of preventing a girl under 16 years 
not to indulge in prostitution is S.375 of the IPC which provides that a 
person having sexual intercourse with such a girl with or without her consent 
shall be. guilty of rape. 

The Child Marriage Restraint Act, 1929 (the Sharda Act) prohibits 
marriages between a male below 21 years and a female below 18 years of 
age. The Act provides punishment for a male between the age of 18 years 
to 21 years and above if he contracts a marriage with a female child. 
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The Children Act read with the Cr. PC Code prescribes a special 
procedure for detaining and trial of a delinquent child. Section 27 of the 
Cr. PC 1973 provides that a person under the age of 16 years, committing 
an offence not punishable with death or imprisonment for life, brought before 
the court, may be tried by a juvenile court under the Children Act. It thus 
means that a child below 16 years is ordinarily to be tried by a juvenile court 
and not by ordinary court, except when the offence is punishable with death 
or imprisonment for life in which case the procedure will be the same as 
prescribed for others by the Cr. PC. Several State Children Acts foreclose 
the option of the court in this regard and require that a child delinquent shall 
be tried by a juvenile court, except where the offence is punishable with death 
or imprisonment for life. The Children Act, 1960 specifically provides that 
no child is to be tried jointly with an adult. 

While arresting a child delinquent it is the ordinary criminal justice 
process which comes into being. Thus, it is the police who excerise the power 
of arrest in such a case, but there are liberal provisions with regard to the bail 
of children. S. 18 of the Children Act, 1960 requires that a child delinquent is 
necessarily to be released on bail whether he is accused of a bailable or non- 
bailable offence, unless there are reasonable grounds for believing that the 
release is likely to bring him into association with any reputed criminal or 
expose him to moral danger or his release would defeat the ends of justice. 
So long as a child is not released on bail he is not to be kept in a police station 
or jail but in the observation home. 

For child offenders the punishment of imprisonment is not to be used. 
The court may pass any of the following orders against a child committing 
an offence : advice or admonition; to be sent to a special school; to be placed 
under the supervision of a probation officer; to be placed on probation of 
good conduct under the care of parent, guardian or any fit person ; imposition 
of fine; to be kept in safe custody in a prescribed place. 

The IPC and a few other laws provide for offences against children for 
purpose of their protection and welfare. The IPC creates the following offences 
against children: causing of death of a living child, if any part of that child 
has been brought forth; concealment of birth by secret disposal of the body 
of a child with an intentional view to withhold the disclosure of the birth of 
the child from the world ; exposing a child below twelve years to physical risk 
or deserting it with the intention of abandoning it by the parent or any such 
person having the care of the child; kidnapping from lawful guardianship; 
kidnapping or maiming a child for begging; selling a child for purposes of 
prostitution, etc. 

SITA prescribes punishments to persons engaged in promoting the evil 
of prostitution. The Child Marriage Restraint Act, 1929 provides for punish- 
ment for persons connected with the performance of cliild marriages. The 
Young Persons Harmful Publications Act, 1956 prescribes punishment for 
publication and distribution of materials harmful to children. And the 
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Cliildreii Act, i960 makes such matters as cruelty to children, : exploiting them, 
using them for begging, etc., as punishable wrongs. 

FAMILY LAW 

The law relating to family law is quite complex in India since, basically, 
it is personal laws of the diJiferent communities which are applicable in the 
matter of family relationship.; The major communities are the Hindus (which 
term includes Budhists, Sikhs 'and Jains), Muslims, Christians and Parsis. 
Ill the case of the Muslims, it is primarily the traditional law which applies 
and which is based on religion except for minor modifications here and 
there. The Hindu law has been codified* So also the Christian and Parsi laws 
have been codified in relation to marriage. There are, however, a few statutes 
which apply to all the communities, c.g., the Child Marriage Restraint 
Act, 1929. 

Family law is concerned with such matters as marriage, legitimacy, 
guardianship, adoption, and maintenance. 

Marriage : The laws of all the communities discourage child marriage. 
The Sharda Act prescribes the minimum age for marriage for a boy to be 
21 and for a girl to be 18. The Act prescribes penalties for its violation; but a 
marriage solemnised contrary to its provisions is not invalid. For finding 
out the validity of child marriages, one has to look to the personal law of the 
parties. The various personal laws vary in this regard. For instance, under the 
Hindu Marriage Act, 1955 such a marriage is neither void nor voidable; under 
the Muslim law it is voidable at the option of the girl; under the Parsi law it 
will be invalid unless the consent of the guardian has been obtained, etc. 
There is also the Special Marriage Act, 1954 under which the parties belonging 
to any community may solemnise the marriage. The Act prescribes the mini- 
mum age for marriage of a boy as 21 and for a girl as 18. The marriage 
solemnised without fulfilling the age requirements of the Act is void. 

Legltmacy : The Indian Evidence Act, 1872 determines the question 
whether a child is legitimate or not. It applies to ail the communities. Accord- 
ing to its provisions, the criterion for legitimacy is not conception but birth 
during the marriage. The section provides : ‘The fact that any person was born 
during the continuance of a valid marriage between his mother and any man, 
or within two hundred and eighty days after its dissol ution, the mother remain- 
ing unmarried, shall be conclusive proof that he is the legitimate son of that 
Ilian, unless it can be shown that the parties had no access to each other at 
any time when he could have been begotten.’ The section comes into operation 
when the marriage is valid. The legitimacy of the child of an invalid marriage 
is determined by his personal law. 

The personal law of the Hindus is the most liberal with regard to the legi- 
timacy of children born of invalid marriage. Thus, the Hindu Marriage Act, 
1955 regards such children to be legitimate whether marriage is annuled by 
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the court or not. Under the Muslim personal law, such children are generally 
regarded as illegitimate except where the marriage is only irregular (/i-w/r/). 
The provisions of the Special Marriage Act are the same as thoseof the Hindu 
Marriage Act, The Parsi and the Christian laws of the subject are silent. 

As regards the disabilities of illegitimate children the position is as follows. 
Under the Hindu Marriage Act a child of an invalid marriage, though legiti- 
mate, succeeds only to his parents’ property but not of other relations. An 
illegitimate child under the Hindu and Muslim laws has a right of inheritance 
from his mother but not father. Under the Indian Succession Act, 1925 which 
applies to Christians and Jews and also to persons governed by the Special 
Marriage Act, 1954, the position is that an illegitimate child has no right of 
inheritance from his parents. 

Under the Hindu Adoption and Maintenance Act, 1956 both the parents 
are liable to maintain their illegitimate children. Further, under the Cr.PC, 
1973, which applies to all the communities, a putative father of an illegitimate 
child is liable to maintain him. 

Guardianship, Adoption and Maintenance : To protect the interest of 
minors, there are laws making provisions for appointment of guardians of 
minor’s person and minor’s property. The basic statute on the subject is the 
Guardians and Wards Act, 1890. This statute exists side by side with the 
personal laws, but it prevails over the personal law if there is a conflict. Under 
the Act an application can be made to a court for appointing a guardian of a 
minor. In appointing a guardian by the court the paramount consideration 
is the welfare of the child and in this connection the court is to give due regard 
to the personal law of the minor. The Act thus gives weiglitage to the personal 
law of the minor in the matter of appointment of the guardian. 

Only amongst the Hindus the law permits adoption, except that in the case 
of other communities, custom may permit adoption. But no such widespread 
custom of adoption amongst other communities seems to exist in India. The 
basis of adoption among the Hindus is ingrained in their religion. At present 
the adoption amongst this community is governed by the Hindu Adoption 
and Maintenance Act, 1956. Even this statute is outmoded in the sense that 
it is parent-based and the religion is the governing factor. The motivation 
for this Act is not the interest of abandoned or destitute child but that of the 
parents wishing to adopt a child. In 1972 a Bill called the Adoption of Children 
Bill did happen to be introduced in Parliament. It was to be a secular law of 
adoption and to apply to all the communities. As opposed to the Hindu 
adoption statute, the Bill was child based and provided adequate safeguards 
in the interest of the adopted child. However, due to the opposition of the 
various communities, particularly the Muslims, the Bill was ultimately with- 
drawn by the Government in July 1978. This is most unfortunate. 

We have a secular law of maintenance, and also personal laws dealing with 
maintenance. S.I25 of the Cr. PC 1973, which applies to all the communities, 
prpvides that if any person having sufficient means neglects or refuses to 


maintain his legitimate or illegitimate minor child (whether married or un- 
married) who is not able to maintain. itself, he may be ordered by a magistrate 
to make a monthly allowance to such child at such monthly rate not exceeding 
Rs. 500 in the whole. The idea behind this provision is to provide an 
expeditious remedy to the person concerned and. also to impose sanctions 
against the person liable to provide maintenance so that he duly complies 
with the order of the court. Under the provision only a maximum sum of 
Rs. 500 per month can be awarded. Under the Hindu Adoption and 
Maintenance Act, 1956 every Hindu, whether father or mother, is bound to 
maintain the minor children (legitimate or illegitimate). There is no limit 
prescribed as to the amount of maintenance except that the court, while 
making an order of maintenance, is to take into account the reasonable wants 
of the claimant, his position and status of the person’s own resources, and the 
position and status of the person liable to provide maintenance. The Hindu 
Marriage Act, 1955 also gives power to the court to pass suitable orders for the 
maintenance of a child while granting various matrimonial reliefs. Several 
marriage statues— the Special Marriage Act, 1954, the Parsis Marriage and 
Divorce of Marriage Act, 1936 and the Indian Divorce Act, 1869 — ^have 
somewhat similar provisions as contained in the Hindu Marriage Act. In the 
matter of maintenance of children other than cases involving matrimonial 
relief, the Parsis and Christians are governed by the Cr. PC. Muslims are 
governed by their own religious law in the matter of maintenance. Thus a 
Miislim father is bound to maintain his son till he obtains puberty and his 
daughter till she gets married. If the father is poor it is the mother who has to 
fulfil this obligation. However, the father under the Muslim law has no obli- 
gation to maintain his illegitimate child. But in the Hanafi law a mother has 
such an obligation towards the illegitimate child. 

MISCELLANEOUS 

Under this heading a brief mention may be made of such topics as minor’s 
agreements, torts and children, child’s testimony, and suits by and against 
■minors.' ■ . . 

Minor’s agreements are governed by the Indian Contract Act, 1872. The 
law tries to reconcile two conflicting positions — a minor has to be protected 
against iiiiconscionable contracts which he may be led to enter due to his 
immaturity, but a minor has to have his existence and so some protection has 
to be extended even to minor’s agreements. Under the Indian Contract Act 
minor’s agreements are void and cannot be enforced against him. However, 
minor’s contracts for necessaries are not void. The minor’s estate is liable for 
such contracts, though he is not personally liable. 

The voidness applies to minor’s agreements which are executory (that is, 
where both the minor and the third party have to perform their part of the 
contract), even though a contract is beneficial to the minor. But thit is not 
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' entirely, true i,ii the case of executed, contracts. In some 'sitiiationSs it lias been 
:\:hel.cl by the courts, the minor can be a promisee (a situation where the minor 
■ has performed Ills part of the contract). Further, in some situations the law 
permits restitution of the benefit received by the minor to the other party and 
tho.ugh the, cont^^^^ 

■ A guardian can step in to supplement the minor’s incapacity to contract, 
otherwise the iiiinor’s property may sutfer. The law permits a guardian to act 
on behalf of the minor for sale or purchase of property, subject to certain 
restrictions so as to guard against abuse of power and exploitation of minor’s 
.property. 

' The law of torts is essentially .a judge-made law. The law of torts, unlike 
the law of contracts, does not draw a sharp line of demarcation between a 
child and an adult. A child is liable for the tort committed by him as an adiilt 
person, except where liability depends on some special mental element like 
malice or fraud or where reasonable conduct is involved. Similarly, where 
tort is committed against the child by a person and the issue involved is that 
of contributory negligence of the child, the age and mental development are 
taken into account by the courts in determining contributory negligence. 
Under the Fatal Accidents Act, 1855, a child has a right to sue for the loss 
occasioned by the death of his parent as a resultof an actionable wrong witlijii 
the meaning of the Act. 

A child is a competent witness under S. 118 of the Indian Evidence Act, 
1872, unless the court considers that he does not understand the question or 
is unable to give rational answers by reason of his tender years. However, 
no oath can be administered to a witness who is a child under tw'elve 3^ears 
of age. The weight to be attached to the testimony of a child will depend upon 
such factors as the tender years of the child, mental development and under- 
standing, consistency of evidence, likelihood of tutoring, etc. 

The law safeguards the interests of the minor in the matter of civil litiga- 
tion. Order 32 of the Civil Procedure Code deals with suits by or against 
minors. No proceeding in a court can be initiated by a miiior without a next 
friend. Similarly, a suit can be filed by a person against a minor only through 
the guardian of the minor. 
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I T IS a characteristic feature of our times that awareness of deep-seated 
social maladies emerges, and that too fleetingly, only when public 
attention is drawn to them through observance of years, weeks and days. 
The International Year of the Child may not, therefore, move any mountains 
in regard to the welfare and protection of nearly three hundred million children 
below the age of fourteen in India, but it has projected the gigantic dimensions 
of the problem, exposed the wasted efforts of three decades since indepen- 
dence and highlighted the complexity of the tasks that lie ahead of us. 
Nowhere are indecision and ineptitude so revealing as in the administration 
of laws relating to children wherein the failure to evolve a national policy 
and a suitable administrative machinery for implementation reflects the 
deplorable limits of societal apathy. 

Yet, juvenile legislation is not new to India. The beginnings of such legis- 
lation can be traced as far back as 1850 when the Apprentices Act provided a 
skeletal infrastructure for the control of delinquent children between the ages 
of ten and eighteen. The Reformatory Schools Acts of 1876 and 1897 envisag- 
ed the creation of institutional facilities for the care of delinquent and neglect- 
ed children. The Indian Jails Committee (1919) bewailed the mixing up of 
delinquent children with adult criminals and demanded elimination of 
imprisonment of children. Children Acts were brought on the statute books of 
many States, one of the earliest pieces of legislation being the Madras 
Children Act of 1920. Immediately in the wake of independence, there were 
renewed efforts beginning with the Maharashtra and Bombay Children Acts 
(1948). Since then, many States have enacted analogous legislation, but lack 
of uniformity in definitions and ambivalence in the matter of administrative 
machinery thought of for implementation led to the Central Act on children 
(I960) which is projected as a model for all States and Union Territories. 

CHILD WELFARE LEGISLATION 

The Child Marriage Restraint Act (1929) and the Children (Pledging of 
Labour) Act of 1933 are among the other important pieces of welfare legisla- 
tion before the attainment of freedom. The Indian Penal Code (IPC) has 
extensive provisions intended to protect the child from exploitation and 
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exposure to moral and physical hazards and particular mention may be made 
of Section 363 A which was specifically introduced to prevent the inhuman 
practice of kidnapping children for purposes of begging. The Indian Consti- 
tution directs the state policy towards protection of children against exploi- 
tation and abandonment. The employment of children below the age of 
fourteen is forbidden, but this is applicable only to industrial establishments 
and leaves out the vast segment of agriculture where the child is an 
investment in terms of manpower to the marginal farmer and the 
impecunious labourer. 

Welfare legislation in a tradition-bound society, however benign, cannot be 
expected to yield immediate results. The grip of superstition and economic 
necessity are two major factors which outweigh rationality and law. And 
yet, the impetus must come from purposeful and effective enforcement with 
simultaneous endeavours to create a suitable climate and public opinion. 
The burning of child widows and female infanticide which were suppressed 
in the middle of the last century and the gradual abolition of child marriages 
in the first half of this century demonstrate that an alert public opinion has to 
be backed by determined enforcement. Even today, we hear occasionally of 
mass marriages of children in some isolated parts of the country. The hesita- 
tion which marked this legislation in the face of orthodox opposition is 
understandable when one recalls the reluctance of the British to suppress so 
barbaric a practice as sati on the ground that it would be deemed an undue 
interference with the religious susceptibilities of the Hindus. The offences 
under the Child Marriage Restraint Act continue to be non-cogni sable even 
after the lapse of a half century of enforcement which leaves many a loophole 
for the determined and the ignorant. Superstition, ignorance and social exploi- 
tation are at the back of such offences which do not automatically disappear 
as society undergoes changes in its structure without concurrent penal action 
of requisite strength and determination. 

All laws need goals, definitions, explanations and rules of procedure. 
Many of our difficulties in implementing the laws relating to children have 
arisen due to lack of uniformity in definitions and inability to evolve a prag- 
matic and uniform set of rules as if the problems of the neglected, destitute 
and delinquent children are widely different in different parts of the country. 
In the name of autonomy, a needless diversification has emerged which has 
no rationale. A comparative study of the Children Acts in various States 
reveals a major variation in the definition of the child. In some States, a further 
categorisation of young persons and youthful offenders with different age 
limits is attempted. The States’ continued adherance to certain age limits 
as sacrosanct despite the fact that the model Act of 1960 has suggested certain 
limits after due consideration of the views of all State Governments is intri- 
guing. The existence of different age limits for the definition of the child leads 
to administrative and investigative difficulties since they are closely linked to 
the type of treatment to which the child is entitled. 
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GAPS IN IMPLEMENTATION 

As an example of administrative inertia in the formulation of laws, the 
example of Andhra Pradesh may be cited. Formed in 1956 as a sequel to 
States reorganisation, it has two Children Acts in force— the Madras Children 
Act of 1920 in the Andhra districts of the erstwhile Madras Presidency and the 
Hyderabad Children Act (1951) in the Telengana districts. In addition, there 
is also the Hyderabad Children’s Protection Act in the city of Hyderabad 
whose enforcement is entrusted to the director, women’s welfare. Although 
it has been long recognised that the legislation reflects the distortions of a 
feudal society and has little relevance in the modern context, it has continued 
untouched by the bewildering changes that have occurred. It is now proposed 
to repeal the Act. 

In the Andhra area, the upper age limit of a child is fourteen years while 
persons belonging to the age group of 14-16 are designated as young persons. 
The Act provides for establishment of certified schools— the junior category 
serving the needs of children below 14 who are not delinquent and the 
senior institutions being designed for the custody of children above that age 
limit. The concept of youthful offender is also introduced into the legislation 
which creates a distinct group of young people below 16 who may come to 
notice in criminal offences. The age limit for the youthful offenders has been 
raised to 18 by an amendment to the Madras Children Act in 1958 and this 
is applicable to the Andhra districts only while the Telengana region continues 
to have its own criteria for judging the age of criminal responsibility and 
prescribing the appropriate treatment of juvenile offenders. A series of 
efforts have no doubt been made to have a uniform legislation throughout the 
State and, at one time, a draft Bill was even sent to the Government of India 
for approval. It was returned with the advice that the major features of the 
Central Act 1960 should be incorporated therein. Once again legislative efforts 
are under way. That it should take more than twenty-three years to have an 
integrated legislation in a single state reflects the enormous confusion that 
has been allowed to be created in so simple a matter as child welfare. 

It is a sad commentary on the state of our society that even in regard to a 
non-controversial area as child welfare and juvenile delinquency, there should 
be an endless argument as to who is a child and who is not, whether there 
should be discrimination among the sexes and what institutional arrangements 
can be thought of for the custodial treatment of neglected and destitute 
children. There has been no dearth of seminars and academic discussions on 
the emerging problem of juvenile delinquency in a rapidly urbanising society, 
but sophistication has inevitably made confusion worse confounded, with 
the scholars, policy makers and administrators pulling in different directions. 
It may be of some consolation that even as I write this, a Bill to amend the 
law for the care, protection, maintenance, welfare, training, education and 
rehabilitation of neglected children and juvenile offenders and for the trial 
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of juvenile offenders has been prepared and will be presented shortly in the 
Andhra Pradesh Assembly. 

In the national context, the position is equally unsatisfactory. A few States 
had not even enacted Children Acts till recently; even where the formality 
of legislation has been gone through, the rules have not been formulated. 
The time gap between legislation and rule-making is so large that it gives an 
impression that the States Governments, except a few, are not serious about 
implementation. The gap between intentions and implementation makes a 
mockery of all legislation relating to children. 

DISTORTED PRIORITIES 

In general, Cfiiidren Acts are a m bitious and designed for ideal conditions. 
The legislation demands an elaborate administrative network and institutional 
machinery, following the models developed in affluent societies. The legislation 
calls for a parallel administrative set-up of child welfare boards and juvenile 
courts supported by suitable institutional facilities for different types of 
juveniles. Such a network depending solely on the state for upkeep and 
development swallows the bulk of funds allocated for rehabilitation prog- 
rammes. Administrative inhibitions and red tape are inevitable in such a 
system. Even so, there is no assurance that the juvenile justice system can 
produce the desired results as juvenile delinquency has been identified 
with society’s failure to provide appropriate socialising instrumentalities for 
the new generation of children caught in the breakdown of traditional insti- 
tutions like family and community, and the slackening of community ties 
under the impact of increasing mobility and urbanisation. The unquestioning 
adoption of western institutions without adequate research and evaluation 
in the Indian setting is not likely to lead to more impressive results in our 
society where, despite the growth of urban population, nearly 80 per cent of 
the population continue to be rural based. The delinquent child may be more 
often found in the city streets, but it has rural roots. The strategies that have 
to be thought of must, therefore, be simple and in tune with the prevailing 
life styles of the bulk of the population. 

Going through the extensive literature that has grown round the delinquent 
child during the past two decades, one cannot help accepting that the conven- 
tional correctional approach, popularised in the west, and taken up by our 
social workers in unbounded enthusiasm, is at best a superficial programme 
which does not touch the coi'e of the problem. There is a distorted placement 
of priorities, an undue emphasis on ideal conditions and a tendency to create 
an elaborate administrative machinery which has little hope of survival 
in the coils of red tape and bureaucratic regimen. That the luxury of these 
experiments is beyond the resources of our society is well known, but we 
persist in them. We ascribe the failure of the system to fitful implementation, 
lack of manpower and inadequate finances, forgetting that these are 
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constraints which will be ever present. 

In support of the above statement, the juvenile justice system may b 
examined in some depth. When a juvenile offender is apprehended and cannot 
be released on bail, lie has to be taken to a' place of safety before- production 
in the juvenile court. The place of safety can be an observation home' or 
any other suitable place or institution (not being a police station). The arrest, 
(apprehension) has to be intimated to the parents or guardians as well as the 
, probation officer who is required To proceed forthwith to trace the antecedents 
and family history of the child’. Similar action is contemplated in respect of 
neglected children with the only difference , that they have to be produced 
before the child welfare board which is expected to carry out the necessary 
enquiries before deciding their future custody and care. The board constituted 
under the Children Act ‘shall consist of a chairman and such other members 
as the Go vernment may think fit to appoint of whom not less than one should 
be a woman... and no person shall be appointed unless he has, in the opinion 
of the Government, special knowledge of child psychology and child welfare.’ 
A juvenile court has to be presided over by a single magistrate or preferably 
a bench of magistrates of whom one shall be a woman. The Act also provides 
that every juvenile court shall be assisted by a panel of two honorary social 
workers ‘possessing such qualifications as may be prescribed’ of whom one 
shall be a woman and such panel shall be appointed by the Government. 

The elaborate network of child welfare boards and juvenile courts running 
on parallel lines— one for neglected children and the other aimed at the 
reclamation of delinquent children — ^is bound to slide into an impersonal 
response system in an area where the essential requisites are personal involve- 
ment, dedication and genuine love of the child. It is an area where voluntary 
effort must dominate and the administrative infrastructure must be kept in 
the background. The children’s laws and the administrative machinery 
suggested for their implementation, on the other hand, project an opposite 
arrangement. . 

CREATION OF INSTITUTIONAL FACILITIES 

With nearly a hundred million children living below the poverty line, the 
elite discussions as to who is a neglected child loses all meaning, because 
exploitation, exposure and abandonment are the direct consequences of degra- 
dingpoverty. The most basic requirement in the contemporary socio-economic 
setting in India is, therefore, creation of adequate institutional facilities to 
take care of the children, by whatever nomenclature one may prefer to 
call them. At the same time, the problem has to be tackled with a sense of 
realism. It is typical of the Indian approach that instead of taking immediate 
steps towards creating this facility, the emphasis has already shifted to 
building up an au.xiliary administrative network to supervise and control the 
functioning of that facility. It is a clear case of putting the cart before the 
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horse. It is a sad reflection on our concern for destitute and delinquent 
children that in 1977, the Children Acts covered only 197 of the 370 districts 
in the country. The number of juvenile courts is about 80, while observation 
homes are in the region of 150. The number of children’s homes is 90 while 
the certified schools and analogous institutions for delinquent children 
are 85. The total capacity of all these institutions is about 15,000 while 
every year 150,000 children are apprehended by the police either under the 
Children Acts or for more formal violation of law. 

THE MAUDLIN PHILOSOPHY 

The official statistics represent only a very small fraction of the child 
population needing protection and care. Hordes of children swarm our railway 
stations, bus stands, temple precincts, cinema houses, hotels and shopping 
centres in our growing cities reflecting the naked poverty and neglect of 
centuries. Why cannot the police or any other agency— voluntary or govern- 
mental-take charge of them? The harsh truth is there is no place where 
they can be taken to. Institutions are few, and where they are in existence, 
they are over-crowded and run with meagre resources. In the implementation 
of the Children Acts, the Maudlin philosophy underlying them projects the 
police, the one agency with which the delinquent child comes into contact at 
the initial stages, in such unfavourable light that they have to efface themselves 
in an obsequious and apologetic manner. It may be one of the reasons why the 
police do not take greater interest in enforcing the Children Acts more 
vigorously unless a serious offence is brought to their notice. From one point 
of view, it may even be good as it denotes one way of exercising discretion 
and nothing can be more injurious than taking cognisance of all delinquent 
acts of children. Quite often, it is desirable that minor delinquencies of 
children are ignored so that they do not have to pass through the experience 
of juvenile court procedures which, despite all the good intentions, are long- 
drawn and suffocating. 

I have often felt, even among the highest police circles, a sense of reluctance 
to accept the responsibility for enforcement of what is euphemistically called 
‘social legislation’. True, the police have a point in their favour, burdened as 
they are with interminable problems of law and order and preoccupation with 
‘traditional’ crime, but what is overlooked is that law is not immutable and it 
is subject to change in consonance with changes in the social structure. The 
point is obvious and needs no elaboration since it is for society to decide what 
laws are to be made and what should be deemed legal infractions at a parti- 
cular point of time in its evolution. As society undergoes changes in structure, 
attitudes, values and norms, traditional crimes may disappear or the need for 
treating them as such may vanish; and offences of greater social import and 
injury may emerge in varying degrees of seriousness. However, a major point 
which has to be kept in view is that new and unfamiliar legislation may 
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founder ou tlie shoals of hackneyed and unimaginative law enforcement and 
call for innovative techniques. Much- of the welfare legislation relating to 
cliildreii reflects the prevailing hostility to conventional law enforcement 
symbolised by the police system whose forbidding image has been put forward 
in.jii,stiiicatioii of minimising their role in implementation.. The policy ..can: 
result 111 irreparable damage in the long run. The error of this .approach lies 
in our inability to utilise the available resources in the police system through 
appropriate restructuring to meet the demands of legislation, in a welfare 
state. 

It is not my case that implementation of laws relating to children should 
be left entirely to the police. Police cannot certainly provide institutional 
facilities nor can they be expected to play the role of big brother in all . crisis 
situations. But it is good to bear in mind that the. first official agency with 
which the child — neglected or delinquent^ — comes into contact is the police^ 
and for this reason alone, the police must be attuned to handle the, child 
with requisite sympathy and understanding. The artificial circumventioiis in 
the laws relating to children have emerged from excessive correctional sensi- 
tivity. They are based on an assumption that the impact of the first contact 
with law might be traumatic to the impressionable child. Hence the insistence 
on effacing the police to the maximum extent, but in a society where there 
is a deplorable lack of agencies to take charge of children, the well-intended 
provisions remain merely on paper. Lack of pragmatism is an important 
factor contributing to desultory implementation of legislation relating to 
children. 

DESTITUTION THE BASIC PROBLEM 

I hope that the International Year of the Child will focus the nation’s 
attention on destitute and neglected children since, in my view, delinquency 
is no more than a part of this neglect. In the sophistication of the laws we 
have already formulated, we are perhaps embarking on too elaborate a system 
which may be self-defeating. We reject the available resources, tie up enforce- 
ment in knots with meaningless shibboleths, inhibit voluntary efforts and kill 
popular initiative in the vain hope that ideal conditions in which juvenile 
legislation can be implemented will prevail. That there have been instances 
of maladministration and mismanagement of some institutions is no justi- 
fication for encircling the entire juvenile justice system with red tape and 
bureaucratic .regimentation.. ^ 

Statistically, juvenile delinquency is still not a menacing problem in our 
country, although the rising trend of the phenomenon is a pointer to the 
shape of things to come. The basic problem is destitution. With reference 
to our resources, we need simple laws relating to the care of children; a greater 
degree of police involvement in relation to apprehension and initial custodial 
care and whose contribution can be significant provided they are sufliciently 
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imbued with the philosophy of juvenile legislation; an informal adjudicatory 
system of the existing magistracy, with proper orientation; provision;, for the 
exercise' of discretion in dealing with juvenile offenders ; and finally, the 
establishment of an adequate number of children’s Iiomes—one at least in 
each district to which destitute and delinquent children can be sent for custody 
and care. The insistence on a parallel set-up for the neglected and delinquent 
children at a time when we are not able to cover even half of the country 
under juvenile legislation bespeaks of lack of practicality. Overriding all these, 
there is a crying need for uniformity in the definition of the child and fixation 
of age limits and a reasonable degree of uniformity in the procedures for 
adjudication and institutionalisation. Let us do away with the clap-trap of 
‘young persons’ and ‘youthful offenders’. If we can provide the appropriate 
custodial care to children in the tender age below 16 , the main battle against 
delinquency is won. 

Institutionalisation is, by no means, a satisfactory alternative to homes 
where children belong in their natural environment. But when children are 
neglected or exploited or when they display extreme manifestations of neglect 
through deviance, institutionalisation is the only means whereby attempts 
can be made to reclaim them. Despite the monotony, regimentation and over- 
crowding, they are better than nothing. In the search for an utopian structure 
of juvenile institutions and their supervision as contemplated in our children’s 
laws, the progress has been irritatingly slow during the last thirty years. My 
fear is that in trying to achieve all things at one time, we may do very little 
indeed, the extensive plans remaining merely on paper as a gesture of our good 
intentions. Let us, therefore, make a modest beginning with attainable targets. 

My suggestions may not satisfy the over-zealous social worker, but they 
can go a long way in creating a juvenile welfare and justice system which is 
not only in tune with our life style, philosophy and resources, but also can 
endure by the very evolutionary processes involved therein. 
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T he earliest enactment providing for non-institutional processing 
of children convicted by the courts was the Apprentices Act* Later, 
ill the second half of the nineteenth century, reformatories were established 
under the Reformatory Schools Act for processing convicted children. 
Along with the Probation of Offenders Act (1958), the Reformatory Schools 
Act could have materially contributed to juvenile correctional work in recent 
years, but this favourable opportunity was altogether lost by over-emphasising 
the need for special legislation and by waiting indecisively for the enactment 
of Children’s Acts prior to expanding correctional services for children. In 
the process, programmes for non-delinquent children too suffered as the 
Children’s Act provided the statutory basis for institutional and non-insti- 
tutional services for such children. 

Children’s Acts differ from one another both in their scope and content. 
They have neither adopted uniform definitions nor uniform procedures in 
processing children. 

For example, ‘child’ is defined under the Madras Act as a person under 
the age of fourteen years and 'young person’ as above fourteen but under 
eighteen. Punjab, Hyderabad and Uttar Pradesh define child as a person 
under sixteen years. For Centre, Bombay, Karnataka, Rajasthan and Assam, 
the age limit for childhood is sixteen years for boys and eighteen for girls. In 
Saurashtra and West Bengal, it is eighteen years for both. 

Again 'youthful offender’ in Madras, Bombay, Punjab and Uttar Pradesh, 
‘juvenile offender’ in Hyderabad, ‘juvenile delinquent’ in Saurashtra and 
West Bengal, or ‘delinquent’ in Centre, Madhya Pradesh, Assam, and 
Rajasthan is defined as a person who has committed an offence punishable 
with imprisonment. 

Children’s Acts are not comprehensive child welfare Acts and were never 
designed to provide intensive child welfare services. In fact, the Acts had their 
accidental origin in persistent efforts to gradually separate children from 
adults at the undertrial, court and institutional levels. Children’s Acts passed 
by State legislatures and later by Parliament provided for the juvenile court 
and institutional and non-institutional services such as probation and aftercare 
for children, both delinquent and non-delinquent. 
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THE AGE OF RESPONSIBILITY 

: ■ ..Because of the, e.mpliasis on youthful offenders, child welfare has not 
coherently developed under the Children’s Acts. This may be possible if 
exhaustive programmes under Children’s Acts are separated from correctional 
.work and the Acts are also suitably amended to provide for more child 
welfare, services. It has also been suggested that there should be two' separate 
pieces of legislation, one dealing with delinquent children and another the 
noii-deliiiqiient. ■ 

Children’s Acts have not paid special attention to creative ways of helping 
families before children reach the court. Further, they have not been signi- 
ficantly helpful in indicating ways to reduce the intake of children at the level 
of the remand home. Minimum standards cannot be automatically maintained 
and individualisation cannot be consistently achieved when the volume of 
work is unusually large. 

Children’s Acts should have authorised special services to trace parents or 
other relatives of children as a preliminary step prior to detailed processing 
by courts. A child remembers details of the specific eiiviroiiment from wliicli 
he came at the time he is taken charge of by official agencies. Therefore,, at 
that stage, he is in a better position to help officers who are engaged in tracing 
his relatives. Where necessary, special staff could be provided who will 
travel with the children to the places from where they came and attempt 
establishing direct contact with their relatives. Special personnel entrusted 
with such work can certainly red uce the number of children committed to 
institutions. 

The Indian Penal Code fixed the age of responsibility at seven but the 
Children’s Acts have been liberally extending the age groups covered by the 
term 'child’. Today, it remains at sixteen years in some States and at eigliteen. 
ill others. Without adequate institutional and noii-institiitionai services, 
deliberately raising the age groups covered only yields a perpetual burden. 
There is need for special services for the young adult between 16/18 and 21/23 
years and this should be met not by grouping most of them with children but 
by enacting special legislation for providing them with such services. Efforts 
are being made to draft such a Bill but it will cover only young adults who 
have offended against the law, some of whom are at present placed in borstal 
schools.' ■ 

. Efforts have been made to develop special police services to deal with 
delinquent and non-delinquent children coming under the provisions of 
Children’s Acts. But the Acts too should provide suitably for special police 
with requisite training to work with children so that their alert service would 
not be restricted to a few centres but would always be available throughout 
the State. Today such services are provided mainly in large cities. Training 
of the police to enable them to make a constructive impact on children has 
not received the attention it deserves. 
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■ JUDICIAL' PARTICIPATION 

The enactment of the Central Children’s Act in 1960 generated interest 
in the compulsory separation of delinquent children from the iiomdelinqiient. 
The former are processed through the children’s court and then placed in 
special schools. The latter are sent to the child welfare board and then admitted 
to children’s homes. Surprisingly, even the Central Act does not provide for 
gradually separating the delinquent children from the lioii-deliiiqiient (neglect-: 
ed) prior to their appearance before the board or court as both groups, are 
necessarily confined in one and the same observation home. At the stage of 
taking charge of a child, it is difScult to distinguish' between the delicqiient 
and: the non-delinquent, and it is often possible for the law violator to be taken 
charge of as a neglected child and v/ce versa. A recent amendment to the. 
Central Children’s Act has made provision for the interchangeability of cases 
between the court and the board. 

Apart from the confusing problem of separating the delinquent from the 
iion-deliiiqiient, the question of taking decisions gravely affecting the lives of, 
children without the active participation of the judiciary needs mature consi- 
deration. Even if this genuine issue is imprudently ignored, outside cities, there 
is a deplorable dearth of qualified personnel who can creditably fill positions 
at the district and taiuka levels. 

Regarding the right of the accused to defend himself by a legal practitioner 
of his choice, there is an interesting decision^ by the Gujarat High Court, 
arising from the order passed by the President, Children’s Court, Rajkot, 
in Kario Mansingh Main and others v^. the State of Gujarat: 

Though a juvenile delinquent cannot be awarded death penalty, sentence 
of transportation or imprisonment, he can be fined in the specified circum- 
stances. Merely because the juvenile court has nopower toaward a sentence 
of imprisonment, it cannot be said that the provisions of Article 22(1) of 
the Constitution of India cannot be pressed into service. 

The court held that Section 22 of the Saurashtra Children’s Act, 1954 
being inconsistent with Article 22(1) of the Constitution of India, is void to 
that ' extent as it takes away the right of an arrested, person to be 'defended :; 
by a legal practitioner of his choice. According to the Court, , the question, 
therefore, whether these provisions of Section 22 of the Act a^re meant to 
protect the interest of a child is immaterial and irrelevant. Gtoiiiid:S' of public.,., 
interest . will not be necessary to be considered. The Couit, said : 

In this case, at the earliest stage, the three accused persons had prayed to 
the Court to allow them to obtain legal assistaiiceand they had been denied 

^Gujarat Law Reporter, Vol, X, 1969, p. 66. 
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their right, thus causing prejudice to them. The Constitution gives an 
unfettered absolute right to a person who is arrested to defend himself 
by obtaining legal assistance. That right is not circumscribed in any 
manner, just as it has been done in the case of Article 19. No special 
provision is made in Article 22 in respect of women and children as it has 
been done in Article 15 of the Constitution of India. It cannot, therefore, 
be gainsaid that the fathers of the Constitution gave this right to a person 
who is arrested absolutely and it cannot be fettered. The State, therefore, 
cannot legislate so as to take away or abridge that right. 

It is evident that the provisions of Section 22 of the Saurashtra 
Clrildren’ Act, 1954 (Act No. XXI of 1954) are violative of Article 22(1) 
of the Constitution of India and are void to the extent that they deny a 
pei'son who is arrested, a right to be defended by a legal practitioner of his 
choice, in any trial of the crime for which he is arrested. 

A recent amendment to the Central Children’s Act has done away with 
the restriction on the appearance of legal practitioners in the children’s court 
while providing that special permission of the competent authority would be 
necessary in the cases before the Child Welfare Board. 

In some jurisdictions, uncontrollable children, who are not classified as 
delinquents, are kept in institutions for neglected children. This creates 
additional problems in institutional administration. Those familiar with 
institutional care and treatment of children often come across uncontrollable 
children who are more difficult to handle than most delinquent children. 

TRAINED PERSONNEL 

The fundamental question of having adequately trained personnel has 
always been answered in the affirmative. Though the Acts are unmistakably 
clear about the constitution of juvenile courts, the special qualifications 
of those taking decisions regarding children even under the Central Act are 
unreliably vague. At the present stage of development, it is entirely necessary 
to emphasise the necessity for specially equipped judicial personnel even where 
the juvenile court functions on a part-time basis. 

The West Bengal Children’s Act provides for a State level advisory 
committee. Similar provisions are needed in all legislations pertaining to 
children. The committee could set up sub-committees dealing with buildings, 
education, vocational training, probation, after care and other treatment 
programmes. Such committees will enable informed persons interested in 
this field of work to contribute to the development of services for children 
under the various Children’s Acts. 

Though Children’s Acts make provision for contribution by parents or 
guardians, these have been disappointingly ineflfective. Such arrangements 
should be examined and amended to enable the close association of parents 
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and guardians with^ institutional services for cMldreii. 

■ CMldi-en’s Acts do not lay down a strictly uniform procedure for rapid 
uiter-State transfer of children. The procedure could be simplified to enable 
officers of the directorate iii' charge of child welfare to send childreir swiftly 
from one State to another. Already, we have the Transfer of Prisoners Act 
implemented all over the country which provides for the transfer of prisoners 
from one jurisdiction to another. Discouraging problems encountered in the 
transfer of institutional inmates from one jurisdiction to another may be 
solved through an all-India legislation exhaustively covering inter-State 
transfer of inmates not only of institutions for children but also of institutions 
exclusively serving other types of inmates. Transfer should be considered at 
the request of parents, guardians or the children themselves. 

Children’s Acts provide for remand homes and certified schools. In some 
States, there are remand homes in almost all districts, but there are few certi- 
fied schools. Because of uncomfortable overcrowding in certified schools, 
committed children are required to stay protractedly in remand homes await- 
ing admission to such long-term institutions. At the same time remand homes 
wliich are short-term institutions do not have comprehensive programmes for 
committed children. Legislation should wisely promote remand-cum- 
certified institutions in all districts and, if necessary, at the taiuka level 
as well. 

In some States, the remand home has only one officer who is designated as 
probation officer-cum-superintendent. Tedious investigation duties of the 
probation officer inevitably make it necessary for him to remain constantly 
outside the remand home with the disastrous result of having to leave children 
under the doubtful supervision of the lower staff who have no requisite 
training. Combining the remand home with the certified school would make it 
possible for the joint institution to have more senior personnel on the staff 
without the initial investment of additional funds. 

A combined multipurpose institution at the district level serving as 
remand home and certified school will provide improved facilities to process 
children virtually close to their homes, instead of attempting their rehabilita- 
tion at far away centres. Uninterrupted contacts with families of children 
will thus be markedly improved. Communities too will thus be enabled to 
associate themselves with assisting the children, a majority of whom may 
belong to the district. 

Institutions under Children’s Acts are not diversified to the extent they 
should be. The pseudo-diversification curiously noticed is nothing more than 
disjointed fragmentation of services. When the proposed remand home-cum- 
certified school is brought into disciplined existence at the district level, it 
should be possible to develop after care services which are of direct help to 
the released inmates. The immediate presence of one more officer for after care 
would immensely help the rehabilitation of children. 

Apart from integrating remand homes and certified schools at the district 
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and taliika levels, wherever possible, all other institutiona!' and even iioii- 
in,stitutional services for children should be centrally located in proximfiy on 
a coitiiiiofl campus. Wherever the campus plan is in operation for a group 
of institutions for children, its augmented strength is derived not only from 
their physical closeness but from the full-time presence of varied professioiiai 
persoiinel. The Acts and rules should broadly outline this stimulating pattern 
of development. 

In difficult cases, where release on licence is not readily granted, the 
inadequate criterion of release is age or period of stay. Further, after care is 
all the more' important espec for children who are not granted licence. 
/ The Acts' should' be amended so that children ill-equipped to face the world 
are not released without benefiting from the guidance of after care services. 

MENTALLY RETARDED CHILDREN 

In the conspicuous paucity of special institutions, inentaliy deficient 
children often receive care and training in institutions provided under the 
Children’s Acts. However, even after they complete 18 years, these institutions 
are reluctantly obliged to keep them on as they have no other place to go to. 
Some institutions for mentally deficient children have inmates who are over 
45 years old. This is not a pertinent issue for Children’s Acts alone but should 
be examined in relation to amendment to the Lunacy Act. 

The essential role of municipalities and district level authorities in intensive 
work under Children’s Acts has not been clearly laid down as has been done 
in legislation pertaining to prevention of begging. Children’s Acts should 
make it possible for involving them in the efficient administration of services 
for children. 

Children’s Acts provide for officers who will administer the services. They 
may or may not have professional training for work with children in general 
or with delinquent children. The Cliildren’s Acts should have specialists, 
at least at the assistant director level, who have special qualifications in the 
design and construction of buildings, education, vocational training, employ- 
ment, probation, after care, other forms of treatment, etc. 

Provisions of the Cliildren’s Acts, particularly those relating to action 
against adults who make children beg, are not in strict conformity with the 
relevant sections of the Indian Penal Code and legislation pertaining to 
prevention of begging. Amendments are manifestly necessary to , exercise" 
control over persons obstinately engaged in promoting begging by children. 

Ill the field of institutional administration, the Acts should specify guide- 
lines regarding discipline and punishment. These could be fully elaborated 
under the rules. Vital areas are blindly ignored in the enthusiasra to make 
documents read exceptionally progressive, but when actual implementation 
is left to persons with limited training, practice tends to be unscientific. 

Detailed rules should be drawn up and-these should be revised as and when 
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need arises. In inaldiig rules under the Children’s Acts, the harassing problems: 
of the lower socio-economic groups must be considered. Rules are often made ■' 
without regard to the difficulties experienced by helpless families' who are 
compelled to, use these services. For ready, reference, the' Act, and ^ rules- , 
incorporating. the latest amendments may be distributed free to all .workers.: 
.in the field. 

For the proper implementation of services under the Children’s Acts, 
it is necessary to prepare a detailed manual. At present, prescribed' rules 
provide only limited guidance. The rules are not integrated and are framed to 
par'tially -covet one or more services under Children’s Acts. The manual 
should be coiiipreliensive enough to serve not only as a manual of operations 
but also as a training manual. 

Even among those who are supposed to be engaged in work under the 
Children’s Acts, there is woeful ignorance regarding legislation, rules and 
procedures. Some do not even possess copies of the Acts and rules. It should 
be laid down that all those who are associated in paid or voluntary capacity 
with services for children should give evidence of their growing ftimiliarity 
wi'tli. the Acts and rules. 

LICENSING OF CHILDREN’S INSTITUTIONS 

The Women’s and Children’s Institutions (Licensing) Act of 1956 passed 
by Parliament and which extends to the whole of India is of special relevance 
as it provides for the licensing of institutions for children and for matters 
incidental thereto. Bringing the legislation into force has been left to the State 
Governments. The Act applies only to privately managed institutions. Similar 
Government institutions are excluded from its purview. The Licensing Act 
defines child as a boy or girl who has not completed the age of 18 and a 
woman as a female who has completed the age of 18, 

The Act is not applicable to hostels, or boarding houses attached to or 
controlled or recognised by educational institutions, or any protective home 
established under the Immoral Traffic in Women and Girls Act, 1956. 

After the commencement of the Licensing Act, no person shall establish 
or maintain an institution except under and in accordance with the conditions 
of a licence granted under the Act. Breach of any of the conditions of the 
licence may lead to the revocation of licence and the institution shall cease 
to fiinctioii. Rules under the Act provide the form of application for licence 
and the particulars to be contained therein; the form of licence and the 
conditions subject to which such licence may be granted; the management of 
institutions; the reception, care, protection and welfare of women and 
children in institutions, including all matters relating to their diet, clothing, 
accommodation, training and general conduct; inspection of the institutions; 
maintenance of registers and accounts and submission of returns and audit 
of such accounts; the discharge from institutions of women and chlldrcii and 
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their transfer fro,m one Jnstitution to another; the manner of filing appeals 
under the Act and the time within which such appeals shall be filed; the 
manner of service of orders and notices under the Act; and any other matter 
which iS' to be or may be prescribed. 

The Licensing Act is implemented in Maharashtra but^ to avoid duplica- 
tion of work^ its scope was restricted by an amendment to the Bombay 
Children’s Act (BCA) so as to exclude the application of the Licensing Act 
to institutions under the Bombay Children’s Act. Section 6(3) of BCA now 
reads s 

The Women’s and Children’s Institutions (Licensing) Act, 1956, shall not 
apply to any industrial school established, any industrial school or educa- 
tional institution certified, any place declared as a remand home, any 
institution or association recognised as approved place or fit person 
institution, or any voluntary home recognised, under this Act. 

Parliament later passed the Orphanages and Other Charitable Home 
(Supervision and Control) Act, 1960 to provide for the supervision and 
control of orphanages, homes for neglected women or children and other like 
institutions, and for matters connected therewith. This Act too extends to the 
whole of India and its implementation is left to State Governments. 

The following definitions are found in the Act: ‘child’ means a boy or girl 
who has not completed the age of eighteen years; ‘women’ means a female 
who has completed the age of eighteen years; and ‘certificate’ means the 
certificate of recognition granted under the Act. 

Nothing in the Act shall apply to any hostel or boarding house attached to, 
or controlled or recognised by, an educational institution; or any protective 
home established under the Suppression of Immoral Traffic in Women and 
Girls Act, 1956; or any reformatory, certified or other school, or any home or 
work-house, governed by any enactment for the time being in force. 

The board of control under the Act shall consist of three members of the 
State legislature, five members of the managing committees in the State, the 
officer-in-charge of social welfare in the State, and six members to be nomi- 
nated by the State Government, of whom not more than one shall be a member 
of Parliament from the State and not less than three shall be women. The 
chairman of the board shall be elected by the members of the board from 
among themselves. 

It shall be the duty of the board to supervise and control generally all 
matters relating to the management of the homes in accordance with the 
provisions of the Act, and exercise such other powers and perforni such 
other functions as may be prescribed by or under the Act. The board has the 
power to give directions to the manager of a recognised home and to inspect 
any home. 

The funds of the board shall consist of contributions, subscriptions. 
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donations or, bequests made to it by any person, and grants made to it by the 
State Government or any local or other public body. 

After the commencement of the Act, no person shall maintain or conduct 
any home except under, and in accordance with, the conditions of a certificate 
of recognition granted under the Act. The board may revoke the certifiGate, 
if it is satisfied that the home is not being conducted in accordance with, the 
conditions laid down in the certificate, or the^ management of the home is 
being persistently carried on in an unsatis factory manner, or ' is 
being carried on in a manner highly prejudicial to the moral and physical 
wellbeing of the inmates, or the home has in the opinion of the board 
otherwise rendered itself unsuitable for that purpose. 

If, after consultation with the board, the State Government is satisfied 
that the circumstances in relation to any class of homes or any home are such 
that it is necessary or expedient so to do, it may exempt such class of homes or 
home, as the case may be, from the operation of all or any of the provisions 
of the Act or of any rule or regulation made thereunder. 

The State Government may make rules to carry out the purpose of this 
Act. The board too may, with the previous approval of the State Government, 
make regulations not inconsistent with the Act and the rules made thereunder 
for enabling it to perform its functions. 

As from the date of the coming into force of the Act, in any State the 
Women’s and Children’s Institutions (Licensing) Act, 1956, or any other Act 
corresponding to the Act in force in that State, immediately before such 
commencement, shall stand repealed. 

THE ORPHANAGES ACT 

The Orphanages Act is on the statute book for the past nineteen years but 
it has been implemented only in Kerala. The Act has provided for exempting 
institutions such as those under the Children’s Acts. It also enables greater 
public participation in the planning and organisation of institutional services. 

Intricate problems in the field of child welfare arise not only from want of 
legislation but also from want of administrative action. Children too need be 
firmly convinced and positively converted to the idea that they are being 
subjected to an operation which is downright honest. They are not inclined to 
develop faith in a programme when they realise that there is an appalling 
gap between precept and practice. 
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III the silent gloam of the temple 
Cliildrea come oat to play, 

God watches from above, 

Aad forgets the priest. 

—Tagore 


O NE RESULT of the non-registration of crime by the police to avoid 
criticism of its increase in the legislature, is that we never become aware 
of any problem till we find that it has gone out of control and overwhelmed 
us. An excellent example of that is juvenile delinquency. 

Not only are the figures of juvenile delinquency supplied each year by the 
diligent Bureau of Police Research and Development useless, there is an 
additional complication that we have never attempted to define the term. 
We accepted the western definition, but found that it did not fit the Indian 
milieu. Yet, we accepted the term juvenile delinquency for crime committed 
by children. At the same time we talked the language of the western crimino- 
logists regarding causation and control . The muddle is a common oiie—eastem 
minds and western thought. 

In the west, juvenile delinquency was mainly the result of affluence and 
changing social mores, which weakened family ties, and led cliildren into 
misbehaviour; which sometimes resulted in serious crimes like gang warfare. 
Drugs, music of a raucous, repetitive type,,- and a whole lot ■of what you could 
call youth culture, flowered in the ’50s, out of that drop-out liippie’ genera- 
tion, and they became the leaders in fashion,, in art, and as activists in the 
anti-Vietnam war even in the political sphere. In later years, they grew up a 
disappointed and bored generation with a high suicide rate. The new genera- 
tion of the young are iiot as prominent as the earlier lot.. Perhaps, parents, 
children and school teachers, and all those connected with children, have 
adapted themselves to changed times. 


The Problem of Neglected Children and Youthful Offenders 643 
POVERTY AT THE BASE OF CRIMES 

If we take the whole spectrum of juvenile delinquency in , India—iTom 
copying in examination, through eve-teasing, liooliganisiii on the, campus, 
to the field of coal pilferage, prohibition crime and smuggling,, pick-pocketing 
and ‘dadagiri’, you will find one basic cause running through all these activi- 
tieS"”"it is poverty, not affluence. Even in campus unrest, there is a streak of it 
tiiougli not .as proiniiient as it is in pilferage, prostitution and petty crime. 

In one way or another juvenile delinquency covers the boys and girls who 
will be citizens of tomorrow. But it is a vast subject, embracing asd,t ,does.. 
ediicatioii, employment, family planning, health, migration, development ' of 
.urbanised areas, and so many other factors- which- affect the care and well- 
, being of the young. 

Suddenly the enormous size of the problem of children has come before 
us. We see children picking food out of dustbins in Calcutta— collecting paper 
scrap, like ants working assiduously, in the streets of Delhi. Prohibition and 
illicit distillatioii have opened up forbidden areas of employment in Madras 
and other places. Steadily, the number of imcared children in the streets of 
our cities is increasing as migration for employment occurs, and urbanisation 
runs amuck in our semi-urbanised areas. We have reached a stage when pilfer- 
age has ceased to be a registered crime. That seems to be the only way a large 
number of children can survive. 

Can we make out a systematic plan to deal with the problem? In the first 
place, the method adopted in the Children’s Acts of putting all types of 
children requiring institutional support in the same place must be changed. 
There should be separate institutions for neglected or abandoned children, 
separate ones for those that have committed crime. As regards uncontrollable 
cliildren, they should not be placed with the neglected ones. They might go 
with the offenders, but perhaps the best course would be not to institutionalise 
them at all. Parents have a responsibility in this regard which the state cannot 
take over. Children that are suffering from mental ailments obviously require 
to be separated from the other groups. 

We need to concentrate our attention on two types of institutions: 

1 . for neglected or abandoned children; and 

2 . for children convicted and sentenced to an approved institution. ' ' ; 

The. first type,\for abandoned and neglected children, could'. bevon- 'M^ 
pattern of. Mother Teresa’s homes in Calcutta' or the Seva - Sam ajarn schools.;' 
of Madras. The state should support, not run them. They can; be-T;un much.: 

. betteivby public spirited people, who do not fritter away ■reso;iiix^e-s.: on;; staff 
and'.': buildings.-,' , 

111 my view it is a crime to commit to an adult jail a young offender, caught 
in the coils of the law for a minor offence. 'You find them in large numbers in 
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jails all over the country— boys who have been found ‘loitering’ at railway 
stations, travelling without ticket or smuggling rice or liquor. They linger on 
as undertrials for months, and the worst feature of such imprisonment is that 
it removes the fear of jail. There are some types besides to whom life in jail 
presents an opportunity to bully, to ravish younger persons; and as they are 
the ones who are depended upon to control the others, they get several facili- 
ties from the jail staff. For them life in jail seems to be easier than life outside. 

The fact that the probation system has not been developed in several 
States is the cause of innumerable young persons being damaged by our jails. 
The law regarding first offenders and young offenders can hardly be applied 
if you have no probation, no certified schools, even no juvenile courts. 

And then we talk about the International Year of the Child. 

The Chingleput Approved School in Tamil Nadu is an approved school 
which can be developed as a model for the whole country, provided its indust- 
ries are remodelled on modern lines. Young offenders in addition should be 
apprenticed under the law to public and private sector industries at the age of 
16, after they have shown some aptitude for the industry in question. 

JUVENILE COURTS 

In the last few years, several of the juvenile courts have been going wrong 
on one count — they have begun to adopt the procedures of normal trials. I 
believe that it would be best not to have a legally trained person as a juvenile 
court judge. What we require is a mother — the type that would shout at the 
culprit, scold him, lash him with her tongue, make him cry, and then take 
him into an embrace — and love and guide him. The worst types of offenders 
will still commit crime. The best and the second best will be afraid of hurting 
the mother, of losing faith with her. 

I am also of the view that best work with children is done by women— 
whether it is the nuns, or social workers of Bombay and Madras. 

And the best persons for organising children’s work are the women in the 
IAS. I have seen some of them in south Indian States— dedicated, efficient, 
knowing their job; and inspecting, criticising and developing institutions 
in the right way. 
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J UVENILE DELINQUENCY is rather an imprecise term to convey clear 
meaning. Quite frequently it is used as a handy label to pin on any 
youngster displaying some degree of violating societal norms ; sometimes its 
use is limited to denote only that category of young persons, under a certain 
age, who have been referred to the courts for acts in violation of the criminal 
laws of the state. Other times, the term includes, in addition to the criminal 
offences, conduct such as being ungovernable, desertion from home, truancy 
from school, association with undesirable companions, etc. However, for the 
discussion in this paper, delinquency is any act, course of conduct, or situation 
which can be taken cognisance of by a juvenile court or similar competent 
authority, whether in fact it comes to be attended there or by some other 
source or indeed remains unattended. 

What causes delinquency ? There is no simple and straightforward answer 
available, though many physical, emotional, and environmental reasons have 
been identified, which in their interactions are considered at the helm. 
However, among the various environmental factors like the family, the school, 
the neighbourhood, the class structure, etc., the contributions of the family 
appear quite substantial in the etiologic influences woven into the tapestry 
of delinquency, it must however be emphasised at the outset that all these, 
with their various dimensions, are rather intertwined, concurrently acting and 
reacti ng upon each other. We cannot consider any one of them in any compart- 
mental fashion though the following discussion of the role of the family may 
give that sort of impression. Actually, the problems, created or not handled 
by either of them, can have repercussions on the others. 

ROLE OF THE FAMILY 

Family is the first crucial group in the life of the child and a springboard 
for his social and personal growth. In the apt words of Sutherland and 
Cressey, 'hio child is so constituted at birth that it must inevitably become a 
delinquent or that it must inevitably be law-abiding, and the family is the first 
agency to affect the direction which a particular child will take”.^ Many 

^Sutherland, E.H. and Cressey, D.R., Frinciples of Criminology, The Times of India 
Press, Bombay, 1965, p. 171. 
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ittteractiag aspects of family life, however, are involved in the formation of the 
cumulative atmosphere which may affect the behaviour of the child one way 
or the other. Below, some of the important ones are identified and their 
impacts analysed. , 

Broken Home 

Mother and father are generally considered the two wheels of a family 
cart which cannot move smoothly when either of them is removed or when 
relations between them are damaged. The structural break may be because of 
death, divorce/separation, or desertion. Concern with the broken homes as 
one of the explanations for delinquency has persisted over the years on the 
belief thatabroken family tends to rear children with sick personalities and sick 
personalities have unusual dfficulty in conforming to social rules. A number 
of investigations have pointed towards the high incidence of structural breaks 
in the family background of delinquent youths. The United States Children’s 
Bureau'^ found broken homes in 36 per cent of boys’ cases and 50 per cent in 
girls’ cases disposed of in sixty-four juvenile courts in 1936. Among children 
committed to institutions there has been noted even higher proportion from 
broken homes. In 1923 the United States’ Bureau of the Censusf reported 
that 56 per cent were from broken homes. LumpkinJ found that in Wisconsin’s 
correctional schools for girls 63.5 per cent were from broken homes. The 
Gluecksin their study (500 Criminal Careers^ published in 1930) of 500 youths 
committed to the Massachusetts Reformatory discovered “in sixty per cent an 
abnormal, frequently unwholesome home situation during the youths’ child- 
hood by reasons of the long or complete absence of one or both parents. ”^ 

In the Indian setting, the two follow-up studies conducted in Maharashtra 
by the Indian Council of Social Welfare, revealed that out of 229 delinquents^ 
and 305 ‘non-delinquents’^ traced and interviewed, 55 per cent and 61 per cent 
respectively belonged to broken homes prior to their institutionalisation. 
While it is very probable that the factor of the family break may have strongly 
influenced judges in the direction of institutional commitment, the collateral 
evidence on this point is also available from researches based on juvenile 


* Children’s Bureau, Jumiik Court Statistics, U.S. Department of Labour, Washington, 

' 1939. 

of CQmm, Children Under Institutional Care 1921, 
j Lumpkin, K.D.P., “Parental Gonditions of Wisconsin Girl Delinquents,” American 
Journal of Sociology, N oh 'Ho, 2, \9Z2, 

^Glueck, S. and Glueck, E., Of Delinquency and Crime, Charles C. Thomas, Springfield, 
Illinois, 1974, p. 63. 

^Indian Council ofSocidlWdfectGylmpactof Institutions on Juvenile Delinquents, United 
Asia Publications, 12, Rampart Row, Bombay, 1969, p. 22. 

^Indian Council of Social Welfare, Impact of Institutions on Children, United Asia 
Publications, 12, Rampart Row, Bombay, 1973, p. 45. 
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court records/^* Sheth reports that the incidence of broken homes was to 
the tune of 47.4 per cent among the offenders brought before the juvenile 
court, Bombay, 5 during the period 1941-1956; one-fifth of these offenders 
from broken homes had lost both the parents. Also, condensing and adapting 
from S.C. Varma’s The Social and Economic Background of Juvenile and 
Adolescent Delinquency in Lucknow and Kanpur (Doctoral dessertation) 
Chandra^ recounts that among the 300 cases of delinquents studied, 150 each 
from the two cities, during 1956-1959, only in 120 cases were both parents 
alive; in 60 cases both mother and father were dead. 

On the other hand, Sutherland and Cressey comment that although various 
research reports indicate that delinquents coming from broken homes range 
from 30 to 60 per cent, the percentages rather tend to cluster around 40 per 
cent. But such statistics are meaningless except in comparison with similar 
percentages for the non-delinquent children or for the total population.'^ 
Looking at the results of the comparative studies, however, one legitimately 
cannot feel sure whether broken home is or is not closely linked with delin- 
quency, Forinstance, “Slowsonf found a ratio of 1.5 to 1 in comparing the 
institutions for delinquents in New York state with the public school in New 
York city which had children of the lowest social status.”^ Shaw and Mckay 
compared boys against whom ofiScial delinquency petitions were filed in the 
juvenile court of Chicago in 1929 with other boys drawn from the public 
school population of the same city areas and concluded that broken homes 
were 36. 1 per cent for the school group against 42.5 per cent for the delinquent 
boys,^ a ratio of 1 to 1.18,$ indicating that the broken home as such does not 

*“Iii a study of 966 cases presenting special problems of diagnosis, referred by the 
Boston Juvenile Court to Dr. William Healy and his associates at the Judge Baker Founda- 
tion, Sheldon and Eleanor Glueck found that 48 per cent came from broken homes”, 

Shulman, H.M., “The Family and Juvenile Delinquency,” The Annals of the American 
Academy of Political and Social Sciences, Jan. 1949, p. 24. 

^Sheth, H., Juvenile Delinquency in an Indian Setting, Popular Book Depot, Bombay, 
1961, p. 199. 

^Chandra, S., Sociology of Deviation in India, Allied Publishers, Bombay, 1967, p. 48. 

^Sutherland and Cressey, qp. cjV., pp. 175-176. 

fSlowson, J., The Delinquent Boy, Badger, Boston, 1926. 

Hbid., p. 176. 

^Monahan, T.P., “Family Status and the Delinquent Child: A Reappraisal and Some 
New Findings”, in Giallombardo, R. (Ed.), Juvenile Delinquency: A Book of Readings, John 
Wiley & Sons, Inc., New York, 1966, pp. 211-212. 

$Shaw, C.R. and Mckay, H.D., “Social Factors in Juvenile Delinquency” in Report 
on the Causes of Crime, National Commission on Law Observance and Enforcement, 
Washington,; 1937. 

These results were however obtained by Shaw and Mckay after the public school 
population data were adjusted for age and ethnic composition to make them comparable 
with the delinquent group. The original observed rate of broken homes, however, was only 
29.0 per cent among the school boys. The ‘corrective’ standardisation method used has been 
questioned by Toby (Toby, J., ‘‘The Differential Impact of Family Disorganisation,” in 
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seem to be a significant causal factor. Hirchi’s analysis of self report delin- 
quency studies^® also reveals that there is no dearth of boys from broken 
homes in these samples and the relationship between the broken home 
and delinquency is rather very weak. Conversely, Burt is reported to have 
found about twice as many broken homes in a delinquent group in England 
as compared to public school children of the same age and social class." The 
Giuecks, while comparing thefamilies of the matched five hundred delinquents 
and five hundred non-delinquents, in their study entitled Unravelling Juvenile 
Delinquency (published in 1950) discovered again an excessive incidence of 
broken homes among the delinquent group, i.e., 60.4 per cent against 34.2 
per cent among non-delinquents control group^^, a ratio of 1.8 to 1. 

Even if it may not be possible to reach the confirmed conclusion that 
structural break in the family is directly responsible for delinquency, it cannot 
however be denied that more delinquents do come from broken homes. 
Further, the actual breaking up of the home, except in cases of death, is 
preceded by much disruption, disorganisation, and tension. And it is more 
so that these negative elements could be the real causative factors the even- 
tual break-up being only the final step in the long line of disruptive activity. 
“That so many children surpass this handicap (however) is an exemplification 
of their own resilience and a demonstration of the presence of other forces 
acting towards the child’s socialisation in the community, rather than a proof 
of the unimportance of the normal family life in the development of norms of 
conduct or the unimportance of the handicaps experienced by the child in the 
broken home.”^^ 

The interpersonal conditions of the family relationships are more impor- 
tant nonetheless than the physical break in the family. Child guidance 
clinic and juvenile court experiences demonstrate that not very many children 
become delinquent where the members of a family have successfully maintain- 
ed love and affection for one another. Also, “a striking relation to the clinic’s 
success in dealing with children were the marital adjustments of the parents, 
the emotional tone of the home, and the behaviour and attitudes of parents 
toward the child.”''* A home formally intact but daily and nightly rent as- 
under by quarrelling parents is very likely to prove more injurious than a one- 
parent family with adequate relationships. And though a happy home 

{Continued from p. 647) 

Knudlen, R.D. and Schafer, S. (ed.) Juvenile Delinquency: A Reader, Random House, New 
York, 1970, p. 183) and others and they feel that Shaw-Mckay data are also susceptible 
to reverse interpretation. ' 

^^Hirschi, T., Causes of Delinquency, Vnh/mity of California Press, Berkeley, 1969 
pp. 242-243. 

^^Monahan, p/?. Cl/., p, 211. 

^‘^Glueck and Gliieck, cp. Cl/., p. 64. 

^^Monahan, op. cit., p. 213. 

'*ShuIraan, H.M., “The Family and Juvenile Delinquency”, The Annals of the American 
Academy of Political and Social Sciences, January 1949, p. 28. 


Parental Influences in Juvenile 649 

relatioiisliip is.iio sure guarantee to overcome all the negative characteristics 
of the school and the neighbourhood, in emotionally disharmonious families 
children too often get ‘pushed’ from home because of these disturbances, to 
seek outside contacts for resolving feelings of insecurity and frustration 
rather than be ‘pulled’ by outside attractions. 

Working Mothers 

Another factor which has sometimes been advanced as one of the 
major causes of delinquency is the mother who is employed outside her 
home. This is on the assumption that a young child needs his mother’s constant 
attention to assure his proper emotional as well as physical development and 
this cannot become available when she is away for a substantial part of the day 
and returns with nervous and physical exhaustion. Further, in the adoleseent 
years when supervision becomes more important, maternal employment 
reduces its effectivity thereby unduly exposing children to delinquent inllii- 
ences. Flowever, conflicting views are advocated, some writers conten- 
ding that mothers who go to work and are not at home in time to greet 
their children returning from school are a major cause of juvenile crime while 
others feel that there has been no increase in juvenile delinquency due to 
mothers taking up employment.^5 

Though traditionally the employed mother was considered as a deviant 
from social customs and good family policy as the unemployed father, 
these days the percentage of mothers who are employed is increasing 
markedly. Not that the mothers did not take up full-time employment in the 
past but they did so particularly because family needed additional income. 
In the past, she often was the mother without a husband or the wife of 
an unemployable or intermittently employed man. Economic need is still 
a motivation but not necessarily always out of dire necessity; it is quite 
often a symbol of aspiration and upward social mobility. In this regard 
a working mother’s economic contribution can be considered rather an 
integrative and stabilising influence in the family since it may connote a 
desire for providing greater family security, continued education of children, 
a summer vacation or any one of a number of things thought to be of benefit 
to all members of the family.^^ 

Research evidence available to date also shows that there is very slight 
relationship, if at all, between delinquency and the mother being at work. 
Mentioiiing here only two of the studies, Yadkin and Holme quote 
Ferguson and Gunnison^’' “that the fact that the mother was out at work 

^^Yadkin, S. and Holme, A., “Working Mothers and Delinquent Children”, in Mays, 
J.B. (Ed.), Juvenile Delinquency, the Fam^ily and the Social Group: A ReaclerWongnrdn Group 
Limited, London, 1972, p. 183. 

^®Cavan, R.S. and Ferdinand, T.N., Juvenile Delinquency, J.B. Lippincott Company, 
Philadelphia, 1975, pp. 10, 211-212. 

^^Ferguson T. and Gunnison, J., The Young Wage Earner, Oxford University Press, 
Oxford, 1951. 
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did not appear to be of any great importance in relation to delmqueney; 
the overall proportion of boys convicted between their eighth and seventeenth 
birthdays was lower among the sons of mothers who were ont at worlCj a 
slight excess among these boys during school years being more than compen- 
sated by a lower figure after leaving school.”"^ Re-analysing the results of 
Glmcks' Unraveling Juvenile Delinquency which had found evidence of a 
deleterious influence on the family and on children of certain mothers working 
outside the home, Maccoby* is reported to have applied, instead of the 
Gluecks’ two-way correlation, a three-way comparison—-i.^./ employment 
status of the mother, the quality of s upervision of the child, and the percen tage 
of delinquents. On this basis, 19 per cent of the boys whose mothers were 
regularly employed and whose supervision was rated good were delinquent. 
On the other hand, 32 per cent of those whose mothers were housewives 
were in the delinquent group. His interpretation, and which reinforces the com- 
monsense view, has been that if the mother remains at home but does not keep 
track of her child, he is far more likely to become a delinquent than if he is 
closely watched. Furthermore, if a mother who works arranges adequate 
care for the child in her absence, he is no more likely to be delinquent than the 
adequately supervised child of a mother who does not work,^^ Hence, we can 
reasonably state that it is the adequate supervision and attention, w'hether by 
the mother herself or by an acceptable substitute, rather than the fact of her 
employment which is relevant as one of the crucial insulating resources against 
delinquency. 

Socialisation 

Socialisation is the process through which the child becomes aware of the 
basic values of his society and acquires the attitudes characteristic of it. And 
there is general consensus that early family training influences strongly the 
inculcation of these values and attitudes which on their part have influential 
impact on the future behaviour of the child. The family is the first ■schoof 
for socialisation and the social-psychological literature emphasises vehe- 
xnently that ‘‘early childhood experiences, especially those within the family, 
determine in great part how the youngster will be moulded and how he will 
eventually adopt to the external environment”.^® Depending upon the em otion- 
al stability of the relationships of parents and the patterns of disciplining 
and guiding, the child will learn to handle the pressures and responsibilities 

^ ^Yadkin and Holme, oi?. aV., p. 184. 

^Maccoby, E,E., ^Effects Upon Children of their Mothers’ Outside Employment”, in 
Beil, N.W. and Vogel, E.F. (Eds.), A Modern Introduction to the Family^ IIoq Free Press, 
New York, 1960. ' . ' 

^^Robinson, SM., Juvenile Delinquency: Its Nature and Control Holt Rinehart and 
Winston, New York, 1960, p. J14. 

soTrojanowicz, R.C., Juvenile Delinquency: Concepts and Control Prentice Hall, Inc., 
Englewood Cliffs, New Jersey, 1973, p. 65. 
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of growing up, inside and outside the home. Social education within the 
family is firmly rooted in the emotional ties which link the various members 
together and it is primarily from the warm and supporting parents that the 
child learns the reciprocity of love and affection. When the parents are 
rejecting, indifferent, or inconsistent in the sense of sometimes overindulgent 
and at other times unduly strict, the child feels veiy insecure. When he never 
knows how his parents are going to react to what he does and finds that they 
are at times angry, sometimes interested, and at other times uninterested, he 
is at a peculiar risk. His problems are further aggravated when each parent 
reacts with completely contradictory valuations, or when one condones and 
the other punishes with undue harshness. 

The factor of family discipline has been particularly stressed in his London 
study by Burt and the Gluecks, in their 500 Criminal Careers, referred to 
earlier. Burt believed that defective family disciplinary pattern existed in his 
delinquent sample nearly seven times as frequently as in the non-delinquents, 
and the Gluecks found poor discipline in 70 per cent of the homes of the 
delinquents they studied.^^ 

Home discipline fails most frequently because of parental rejection, 
indifference and neglect, and these conditions arise especially from lack of love 
and affection for the child. Looking at the emotional tone of family inter- 
relationships from three dimensions, i.e., between the parents, between father 
and child, and mother and child the picture which emerges very strongly 
substantiates the importance of cohesiveness of the family as a significant 
bulwark against delinquency. Two of the few American studies quoted by 
Coleman and Broen are mentioned here in this context. 

In a study of delinquent and non-delinquent boys Andry(I962) found that 
the great majority of delinquent boys felt rejected by their fathers but 
loved by their mothers, while the non-delinquents felt loved equally by 
both parents. Andry also noted that the delinquent boy typically tended to 
dislike his father. In the backfound of a group of 26 aggressively delinquent 
boys, Bandura and Walters (1959) delineated a pattern in which father 
rejection was combined with inconsistent handling of the boy by both 
parents. To complicate the pathogenic family picture, the father typically 
used physically punitive methods of discipline, thus augmenting the 
hostility by the boy already felt for him. The end result of such a pattern 
is a hostile, defiant, inadequately socialised boy who lacks normal inner 
controls and tends to act out his aggressive impulses.^^ 

Further, to explain why so often one child of a family became delinquent 

^iJappan, P.W., Juvenile Delinquency, McGraw-Hill Book Company, Inc., Mew York, 
1949, p. 137. 

22Coleman, J.C. and Broen, Jr. VJ .B., Abnormal Psychology and Modem Life. Tarapore- 
vala Sons and Co., Bombay, 1974, pp. 383-84. 
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while another did not, Healy and Bronner/3 the former a psychiatrist and the 
latter a psychologist, studied family interrelationships (rather than the indivi- 
duals as their focus) of the families brought before the juvenile courts in three 
cities of the U.S. A., Boston, Detroit, and New Haven. To be eligible for the 
study, the families of the delinquents had also to have a non-delinquent child, 
not more than two years older or younger and of the same sex as the delin- 
quent. It was a sort of ‘action research’ in the sense that these families were 
offered counselling services to bring them into normal contact with the 
research staff; it was believed that one could not really know, much less 
understand, the dynamics of family interrelationsliips in a single interview. 
Among the 105 families studied, there were dissimilarities of income, church 
attendance, and discipline at home, from lax to strict. And yet in each of these 
families there was a non-delinquent as well as a delinquent child. Among the 
children there were no marked differences with respect to intelligence, educa- 
tional achievement or physical prowess. The counselling clinic’s contacts 
revealed, however, that in 91 per cent of cases the delinquent child felt 
thwarted and rejected even though in many instances the parents were unaware 
either of their own role in the delinquent’s concept of himself or of his feelings 
towards his family. 

Among the Indian studies, Khanna^'f analysed family interrelationships 
of 85 se ious truants from basic primary schools of Lucknow whom he 
considered as pre-delinquents, and found that in 61.18 per cent of their 
families the relations between the parents were disharmonious, leading to 
frequent quarrels and often beating of the mother by the father. Though 
Varma’s^^ observations that out of 148 families (unbroken homes *h homes 
with one step-parent) of 300 delinquents in Lucknow and Kanpur in 88 
(59.5 per cent) of them relations between the parents were cordial, the 
attitudes of delinquents towards their fathers and/or mothers (including 
one-parent families) were: 



Hostile 

Indifferent 
(per cent) 

Liking 

Father 

46 

33 

21 

Mother 

13 

20 

67 


Again, in the study of 300 young runaways in the custody of the juvenile 
court, Bombay, Kapadia and PillaP® discovered that among the 217 children 

23HeaIy, W., and Bronner, A.F., IVw Light on Delinquency and Its Treatment, Yale 
University Press, New Haven, 1936 (Reprinted in 1957) 

^*Chandra, S. op. cit., p. 22. 

'^Hbid.,pp. 1,1-5%. 

-^Kapadia, K.M. and PiUai, S.D., Yomg Rmm’ays, Popular Prakashan, Bombav, 
1971, pp. 54, 62, 68-69. 
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wJio had fetliers, in 70.5 per cent of them unkind treatment by father appeared 
to be one of the most important reasons for their running away from home. 
The attitude of the mothers, however, was found to be, generally warmer ;' out 
of 236 mothers, 58 per cent were considered affectionate. Further, excluding 
the non-parent (34) and one-parent (67) families, relationships between the 
two parents, were characterised by discords among 57.4 per cent of these 195 
families. 

: Although it cannot be said that ail delinquency is because of parentaf ' d^^^ 
harmoiiydhe great importanceof family relationships vis-a-vis delinquency, can- 
not be doubted, To some extenttheloveofone parentmay help to offset the 
neglect or harshness of the other, the loving mother being of special signi- 
ficance in training her children towards conforming behaviour, but the 
appropriate roles of both the mother and the father are quite important 
in the socialising process. 

Parental Conduct Models 

Of the two sides of the coin of identification, one is the loving relationship 
between the parents themselves as also that between the parents and the 
child and the other is the kind of models presented by parents to their 
children. Turning our discussion to the parental conduct models as far 
as delinquent activities are concerned, Sutherland believed that criminal 
behaviour was learned in interaction with other persons in a process of com- 
munication, the principal part of this learning occurring within intimate per- 
sonal groups. To put it simply, when an individual is surrounded by persons 
who invariably define the legal codes he would assimilate this surrounding 
culture. On the other hand, when he is surrounded by persons whose defini- 
tions are favourable to the violation of the legal codes, he would imbibe 
these orientations.^^ What in effect is implied here is that criminal behaviour 
is a learned behaviour as is the conventional behaviour. And without under- 
estimating the roles of school and neighbourhood, since plenty of learning 
takes place at home, the criminal activities of parents of which the child comes 
to know leave a solid imprint on him for imitation or ‘emulation’. 

Adduciiig studies to this point of view, the Gluecks, for example, found 
that 80.7 per cent of the 500 delinquent womeii'^ had had criminal or deviant 
parents.^^ In their later stiidyf which compared 500 delinquents and 500 
non-delinquents, the observations were that 66.2 per cent of the fathers of the 
delinquent children as compared with 32 per cent of the fathers of non-delin- 
quents had a history of criminality, while 44.8 per cent of mothers of the 


^■^Suthedand and Cressey, op. cit,, pp. 77-78. 

Glueck, S. and Glucck, E., Five Hundred Delinquent Women, New York, 19.M. 
2®Scliafer and Knudten, op. ciL, p. 196. , 

f Gliieck, S. and Glueck, E., Unraveling Juvenile Delinquency, Cambridge, 1950. 


654 ,, . ' ■K.D. Sikka 


' former as compared with but .1 5 per cent of the mothers of the latter had some 
history of criminality^^ 

la a very recent study^® of 56 families which were referred to the Social 
Services Department of Birmingham for malfunctioning in terms of rent 
arrears, eviction, problems of school attendance, debts, etc., Wilson observes 
that “there is a very strong suggestion that parental criminality correlates 
positively with juvenile delinquency”. 

Oil the other hand, McCords^^ reanalysed the case records'^* of Cambridge- 
Somerville Youth Study, and checked their later criminal records. They 
concentrated on three interacting variables in the familial environment of the 
boys, i,e,, the role models of the parents, the attitudes of the parents towards 
the child, and the methods of discipline used by parents. The following were 
some of the conclusions : 

1. The effects of a criminal father on criminality in the son is largely 
dependent upon other factors within the family. 

2. If paternal rejection, absence of maternal warmth, or maternal deviance 
is coupled with a criminal role model, the son is extremely likely to 
become criminal. 

3. Consistent discipline in combination with love from at least one parent 
seems to offset the criminogenic influence of a criminal father. 

Looking at these researches and from the welter of other available 
evidence, even if it is not possible to lay any relative emphasis on one or the 
other factor involved in parental socialisation of the child and genesis of 
delinquent behaviour, nonetheless we will still be fully justified in recognising 
their important influence. Growing up is difficult for any child and it is also a 
testing time for his parents. As trustees of their children’s welfare, and not as 
owners, a great responsibility is cast on parents for communicating and 
transmitting the basic socio-ethical values of society of which they all are 
members. The child when being brought up in a chaotic emotional set-up, 
an atmosphere of low moral tone and erratic discipline from harsh to none 
at all, he will be severely handicapped in coping with the demands and 
pressures of adolescence and adulthood. 

29s|^eth, 

^^Wilson, H.; ‘‘Juvenile Delinquency, Parental Criminality and Social Handicap”, 
British Jotirnal of Cnminology, Yoi 15,1^0. 3, 1915, pp. 241-50. 

s^McCord J. and McCord, W., “The Effects of Parental Role Model on Criminality,” 
Joimialof SociaUssues, y oh 14,1^0. 39 l95B, pp. 

^ Observations were available of the day-to-day behaviour of 253 boys and their families, 
on an average for a five-year period. Twenty years later (the boys averaged seven years of age 
when the data collection was first started while their average age was twenty-seven when their 
criminal records were gathered) the criminal records of these boys, then adults, were 
examined. 
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Economic Status 

Poverty ia the family has been another perennially popular explanation 
for delinquency. A great deal of affirmative evidence ■ in showing a close 
relationship between the two comes from almost all studies of 'conyicted’ 
offenders, both adults and juveniles. For instance, the Gluecks, in their three 
series'^ of offenders found that as far as economic status went, the number 
of families below the ‘comfortable leveFf rose to the tune of 71.3, 71.2, and 
91.3 per cent respectively.^^ Sheth, in her study concluded that “about 70 per 
cent of offenders came from poor and very poor strata^.^s Crime in India, 
1973, (pp. 108-112) records that out of the 127,742 Juveniles (7-21 years) 
apprehended for criminal law violations during the year, the information 
regarding economic status was available in 123,248 families: income in 
respect of 83 per cent of them was below Rs. 150 per month and there were 
only 452 juveniles belonging to the income group of Rs. 1,000 and above per 
month. Again, out of the total admission of 304 boys during 1974-1977 at 
the Chembur Children’s Home, Mankhurd, Bombay^^ the income level of 
the families of only 27(9%) was Rs. 150 and above per month. Such 
studies, however, have used police, court, or institutional records and although 
these bases may be adequate, within certain limitations, for an examination 
of ‘otficial’ delinquency or crime, they evidently cannot be considered reliable 
as an index of ‘delinquent behaviour’ in the general population. 

It is also repeatedly said, and correctly so, that though most adjudicated 
delinquents belong to the lower economic class, the majority of the poor 
children do not become delinquents. Again, the conditions of affluencej 
are no sure safeguard against delinquency. Nonetheless, it will have to be 
recognised that although poverty per se cannot be the inevitable cause of 
delinquency, the economic factors are important. Poverty can engender 

**'1. One Thousand Juvenile Delinquents, 

2. Five Hundred Criminal Careers, 1930. 

3. Five Hundred Delinquent Women, 

|‘ComfortabIe level’ was defined as possession of sufficient surplus to enable a family 
to maintain itself for four months without going on relief. 

^^atherland and Cressey, op. cit., p, 190. 

^^Sheth, pp. ciV., p. 243. 

^^Children’s Aid Society, Bombay, Reports, 1974-75, 1975-76, 1976-77. 

f Economic growth in western countries while raising the living standard does not seem 
to have reduced crime rates. On the contrary, the preponderance of crimes against property 
is considered indicative of the tendency of these rates to rise in the most affluent countries. 
One view is that there “people steal, not because they are starving, but because they are 
envious.... Paradoxically though, the trend toward increasing equality in the distribution of 
consumer goods generates expectations of further equality. (And when expectations are rising 
faster than the standard of living, the greater availability of consumer goods makes for 
greater than less dissatisfaction. 

Toby, J., “Affluence and Adolescent Grime’’ ia Cavan, R.S. (Ed.) Readings in Juvenile 
Delinquency, Lippincott Co., Philadelphia, 1975, p. 119. 
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anti-social activities, ' 

. ,by.its' ultimate, action,, tlirough Vv'ays often circuitous than plain, upon 
the, inner mental life of the potential offenders. Unsatisfactory human 
relations emanate from destitution and poverty and the feel of inadequacy, 
frustration and emotional insecurity play their part in producing delin- 
quency. It may cause under-nourishment and poor physical health which, 
in turn, may lead to a lowered mental resistance to the temptations that 
come one’s way. Poverty-stricken families have very little choice in the 
selection of residential locality. Usually they live in slums where profes- 
sional adult criminals concentrate, where living conditions are congested 
and play-grounds are either few or altogether absent, and where houses 
are too small to afford the comfort and privacy requisite for the develop- 
ment of self-respecting personality 

Evidently, because of poverty and poor circumstances, the options of the 
children get severely limited. In families, generally larger than the average, 
with little living room and inadequate facilities, the children can become 
unwanted and driven to seek their recreations on the streets. The daily budget- 
ing battle, often giving rise to frayed tempers between husband and wife, when 
there is very limited money to provide for the minimum basic necessities of 
food, clothing, education, etc., impose extraordinary strains on the family. 
The parents in such situation can take little or no interest in their children, 
even often to the point of neglecting them, although they may have affection 
for them. In such settings of extreme material shortages, and unbuffered by 
the parental care, attention, and guidance, children grow up in really chili 
wind. Further, because of lack of money, very often the reasonable demands 
of the school-going child are scoffed at and education becomes the first 
casualty. Khandekar, in her analysis of the reasons for dropping out from 
school, in Bombay, found that out of 390 respondents, 162 (41.5%) 
indicated the inability of their parents to continue providing necessary clothes, 
books, stationery, etc., as the principal reason.^^ Dropping out means more 
leisure and more free time may mean diminishing adult supervision as well as 
increased scope for developing undesirable associates. 

Though poverty in itself may not be the sole culprit, the socio-economic 
accompaniments ojf poverty definitely have the capacity to lead a juvenile into 
committing delinquent acts. It cannot be said that the environment of poverty 
makes everyone a delinquent since there are plenty of people who come from 
such surroundings and grow up straight. But poverty does different things to 
diilerent people and for quite a few of them its pressures can be among the 
important etiological variables. 

^•'^Sheth, op. ciL, p. 241. 

®®Khandekar, M., ‘‘A Study of Drop-Outs”, ffidian Journal of Social Work, VoL 34, 
No. 4, 1974, p. 378. 
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IN PROSPECT 

During the present century though the behavioural sciences have no 
doubt made considerable progress in understanding motivations and pressures 
behind behaviour, there are still many lacunae to be filled. Researchers have 
come up with suggestions which seem to fit parts of the puzzle of delinquency 
but conclusions have not always been consistent on the various facets of causa- 
tion. Particularly in our country the indigenous effort in understanding the 
phenomenon has been very insufiicient: at least the conclusions put forward 
by western authors should be tested for their validity in our milieu. Although 
it seems legitimate to accept that deviations from normal family settings as 
broken homes, working mothers, faulty socialisation processes and parental 
models as well as insufficient income to provide for basic family needs can have 
dangerous influences on children there is an urgent need to judiciously put 
these into some kind of coherent order where different weights can be assigned 
to them depending upon the contributions they make to delinquent behaviour. 
Side by side, the state, and with its help private organisations, need to step 
in a big way to establish many more agencies like Neighbourhood Houses 
where sufficient space and activities are available nearer home for children 
and counselling services for them and their families. To at least prevent many 
of the school-going children from dropping out ‘free education’ will have to 
mean more than no fees: other educational necessities will require to be 
provided to the deserving. School social work, with adequate resources, can 
also go a long way in this regard. 

□ 


Children at Risk 

Social services departments have been strongly criticised recently 
for not taking more effective action to protect children at risk... It 
has been suggested that in some cases concern for the family has been 
allowed to outweigh concern for the children who had suffered at the 
hands of their natural parents even while the social services departments 
and voluntary agencies attempted to help. 

— Introduction to Social Achninistralion in Britain, 
Muriel Brown, 1977 


Police Juvenile Bureau and the Administration of 
Child Care in India' 


P.D Sharma 


C HILD CARE is a developmental function of the welfare state. The welfare 
state, democratic or otherwise, must ensure social security and future 
well-being to all, especially to those who are in the tender years. The Universal 
Declaration of Human Rights proclaims that “childhood is entitled to special 
care and assistance.”^ It is a paradox that every advancement of civilisation 
in the form of urbanisation and modernisation, (often confused with develop- 
ment) brings a fresh wave of tension to the lives of children, who represent the 
continuity of civilisation. In the so-called developed world of the west they 
are the victims of permissiveness, alcoholism and neurotic tension that threaten 
to destabilise family and marital relationship of the spouses.^ The agricultural 
societies of the third world may not have the problems of broken homes 
or children outside the wedlock to the same extent, but they face the grave 
problems of families in poverty, where children suffer the most. Of course, the 
village community in India, which usually acts as a check against wayward- 
ness, provides some sort of gainful employment to its children and most of 
them look after their younger kins, graze cattle and help parents and elders in 
their domestic chores. But then dijQSculties arise when parents decide to 
migrate, step parents take to ways of torture, relatives and acquaintances 
tempt them with a design to misuse, or accidents, diseases, calamities and 
superstitions leave them physically handicapped and mentally retarded. 
Naturally, the rural areas in India have a sizable number of identified and 
unidentified children, who, for one reason or the other, have to suffer a diseased 
or neglected existence. The callousness of society hardens their delinquent 
ways into a regular life of crime and social disapprobation. The street dwellers 
in cities provide a slum culture to their new born, 3 who are inadvertently 

*Tlie author is thankful to Shri S.C. Mishra, LP.fretd.), his colleague in the Rajasthan 
Police Study Team for his valuable comments on the article. 

^Universal Declaration of Human Rights (Text) Article 5. 

^For details see Report of Special Police Departments for the Prevention of Juvenile 
by Interpol General Secretariat, London, 1960. 

^GangLili, S.N., ‘‘Juvenile Delinquency and the Slums of Calcutta*’, Calcutta Police 
Journal Vol III, January- June 1955, No. 1 & 2, pp. 32-36. 
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piislied to take to the life of crime, beggary and immorality. The dehumanising 
of the cities and the gradual disappearance of voluntary agencies for ^ welfare 
activities help to add their share of cruelty to the lives of these, innocent 
millions, who still lack the reason and strength of the body to play the ‘brute' 
game’ of life in their pre-juvenile years."^ 

Studies in juvenile delinquency have identified innumerable factors that 
generate deviance and delinquent behaviour among non-adults. Lack of 
parental affection or over protectionism, mishandling, bad company, econo- 
mic insufficiency, poor ethical inputs, impact of violent and sexy movies, 
tempting surroundings of vice-dens, torture, tutelage of the hoodlums and 
callous apathy of society can be enumerated as some of the potential variables 
against which all children need to be insured. The statistics about registered 
crime brings home the enormity of the problems in all countries. Similarly, 
the kinds of offences the juveniles are capable of committing and finding 
themselves involved are incredible and the annual steep rise of the graph is 
alarming. The Table below provides the picture of the juvenile delinquent 
world of India from 1966 to 1976.5 


JUVENILES APPREHENDED 


Year 

Boys 

Girls 

Total 

Per cent 
of Girls 

1966 

62,823 

4,434 

67,257 

6.6 

1969 

iA,mi 

4,776 

78,868 

6.1 

1970 

94,617 

4,228 

98,845 

4.3 

1971 


5,432 

103,419 

5.3 

mi 

120,953 

7,228 

128,181 

5.6 

1973 

122,192 

5,550 

127,742 

4.3 

1974 

132,125 

8,514 

140,639 

6.1 

1975 

132,587 

9,312 

141,899 

6.6 

1975 

124,564 

9,404 

133,968 

7.0 

Per centage 
change over 
1966 

+98.3 

+ 112.1 

+99.2 


1975 

— 6.1 

+ 1.0 

— 5.6 



LFnlike India, the western world has shown tremendous awreness of the 
problems of juvenile delinquency which is qualitatively different in its content 
and manifestations. The Criminal Justice Act of 1948 in UK envisaged a 


^Panakai and Khalifa, Prevention of Types of Criminality ... in Less-developed 
Countries, United Nations Department of Economic and Social Aifairs, New York, 1960. 
^Crime in India, Government of India, New Delhi, 1978, p. 99. 
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scheme of police attendance centres at police stations for the young.^ In 
France, the Surate Natiomle, the Gendarmerie Nationale and the Paris 
Prefecture of Police cooperate with juvenile courts and the Surate Nationale 
has 33 juvenile squads with a compliment of 120 officers for combating 
the problem of delinquency in the major provincial cities and towns.’ In 
Germany WPK (Weibliche Polizei) Kriminal was established as early as 1930 
and has been working as a police department for the juveniles in all the States 
of the Federal Republic.® Vienna has a police youth hostel to house children 
below 16 pending disposal of their cases by law courts. Although there is no 
special federal police department for juveniles in USA, most of the States have 
juvenile aid bureaus, youth bureaus, and special service bureaus. As the 
police in UK and USA enjoys a discretion to send or not to send juvenile 
cases to law courts, the study reveals that on an average, out of 1700,000 cases 
annually handled by the US police departments, only 425,000 cases go before 
the juvenile courts.® Japan is one country wliich has created an exclusive and 
central agency of juvenile police extending its organisation to all prefectures 
and police stations. The agency established in 1953 has proved extremely 
effective and usefuF® through its DPA (Delinquency Prevention Area) 
programmes, which on an average cover an area of 10,000 sq. kms. and a 
population of 35,00,000 citizens dwelling there. 

LAWS CONCERNING JUVENILES 

In India a dozen important Central laws exist, which deal with the 
problems of juveniles. In addition, there are scores of State laws which take 
care of the problems of children in their respective jurisdictions.” The major 
Acts like IPC, Cr.PC, the Suppression of Immoral Traffic in Women and 
Girls Act, partially deal with the various facets of the problem, but other 
exclusive Acts like the Children’s Act (LX of 1 960), the Probation of Offender 
Act (XX of 1958), The Factories Act (LXIII of 1948) and the Orphanage and 
Other Charitable Homes Act (X of 1960) provide the broad frame within 
which the States have worked out their own supplements. 

To meet the requirements of the aforesaid laws most of the States of the 
Union have created short term and long term institutions. The short term 

®Radzenowiez L. (ed.), Attendance Cambridge Studies in Criminology, 1961, 

pp. 100 - 108 . 

’Deb and Tiwari, "Pa/e of Police in Combating Juvenile Delinquency", op. cit., p. 29. 

8m, pp. 29-30. 

^Special Police Department for the Prevention of Juvenile Delinquency by Interpol 
General Secretariat, op. cit., 1960, p. 23. 

“‘•Juvenile Delinquency and Juvenile Police in Japan”, International Criminal Police 
131, Tokyo, October, 1959, pp. 237-43. 

’^iThe relevant clauses of some of these Acts are I.P.C. (Sections 82, 83 and 363A), 
Cr. PC (Sections 29 and 562), Factories Act, (Sections 23, 27, 67 and 71) Motor Transport 
Workers Act (Sections 21 and 24). ; 
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iiistituUoiis are called by various names such as, remand homes, obscrvalion 
homes, reception homes, children’s homes and auxiliary homes. These short 
term institutions provide immediate shelter and provisional care to the 
transients in the legal process. The long term institutions have a higher and a 
bigger objective of permanent rehabilitation and after care. They are known 
by varying names such as industrial schools, Borstal schools, reformatory 
schools, fit persons institutions, bal mandirs and vigilance homes in different 
Stales. In 1967 Maharashtra alone had 123 such long terra institutions, 
Cjiijarat 28 and West Bengal and the Union territory of Delhi one each.'“ 
These institutions have facilities for liberal education upto VI standard and 
provide food, clo thing, medical aid, indoor recreation and vocational training 
to their inmates failing in different age groups for varying lengths of time. 

In the Indian situation when the law enjoins upon the state to look after 
the personality and health of the child, it does not entrust the police with any 
major responsibility in the area. The Central Social Welfare Board and its 
counterparts in the States, alongwith their other multifarious duties, look after 
the enforcement of the various legislations regarding children that exist on 
the statute books. In pursuance to some of the requirements of the laws, 
three distinct kinds of services for the juveniles, namely, (n) the juvenile courts, 
{b) the probation service, and (c) the aftercare and follow up services, have 
sprung up in varying degrees in the different States. These juvenile services 
come into play only when the juvenile is caught in an overt act. There is no 
concept of discovering a potential delinquent for purposes of reformation and 
removal of causes of delinquency. The approach is, by and large, bureaucratic 
and rule bound. In the absence of social orientation, the juvenile services 
appear on the scene or intervene only to discover that the juvenile has already 
hardened into a life of crime without any hope of resurrection. Due to lack of 
resources and manpower, the juvenile services at present are pressed into 
service only when the field agencies of the social welfare departments or the 
police stations in the district pass on certain specific and proven cases of 
potential delinquency to these institutions rendering the aforesaid services.’'^ 
The metropolitan cities of Calcutta, Bombay and Madras have some of the 
best of these institutions and the most efiBcient juvenile services in the 
country, although their coverage and resources do not even touch the fringe 
of the colossal problem. The growing awareness of the task of reclaiming the 
erring children and their salvage from deviation is the basic police responsibi- 
lity all over the world. No organisation other than the police can and should 
be more interested in checking on juveniles from becoming delinquents or in 
reforming them from their state of fallibility. The police stands to gain the 
most, if the juveniles are handled properly and are saved from a life of crime 
and vice in time. Notwithstanding its professional limitations and scanty 

i^Deb and Tiwari, “Role of Police in Combating Juvenile Delinquency in Mia", op. dt., 
p. 66. 

pp. 67-68, 36- 39. 
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resources, the police organisation should come forward to undertake this job, 
even if it means more work and extra expenditure. The collaboration of other 
auxiliary agencies like the juvenile courts, the probation service, and after 
care homes of the department of social welfare can be ensured only when the 
police is entrusted with the legal responsibility. The impact of all these cumu- 
lative efforts under the aegis of the police alone can make a good beginning in 
the field of effective child care system in India.^'f 

To involve the police in the administration of child care in a country like 
India requires a considerable conceptual clarity and organisational mapping. 
It is all the more necessary because the problems are unique and a very tall 
objective of child welfare is to be achieved with almost negligible resources 
and in the minimum possible time. The present paper moots the idea of the 
creation of a police juvenile bureau as a specialised unit of State and district 
police organisation with their field agencies in towns and cells in selective 
rural police stations, to coordinate the administration of delinquency. The 
suggestion has been examined in its totality and in the present context of 
overlapping functions and concurrent jurisdictions, leading to dyarchy and 
ultimate evasion of organisational responsibility. 

ADMINISTRATION OF DELINQUENCY 

Children in any society are a prize possession of the family and no state, 
howsoever totalitarian, can take away the fundamental right of the child to 
demand family conditions for his/her upbringing. However, societies have 
problems and children can be broadly classified into various categories such 
as: 

Children 


normal &. handicapped neglected orphans delinquents 

fortunate & 

unfortunate 

These categories, though nebulous, can be further broken into sub-cate- 
gories on the basis of age, sex, social profiles and domicile. The social welfare 
departments, administering the Children’s Acts and other allied pieces of 
social legislation, have an overall responsibility and must devise specialised 
agencies for these specific categories. The police organisation, which primarily 
deals with the control of crime and prevention of vice, has to be vitally 
concerned with the administration of delinquency, which, in practice, cannot 

^^Fordetails see “Special Police Department for the Prevention of JuvenileDelinquency” 
a paper submitted to the U.N. Congress for the Prevention of Crime and Treatment of 
pelinquents by I.C.P.O,, Paris, held in August 1960 at London, 
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be separated from the administration of welfare of other kinds of children, 
namely, neglected, the handicapped and the orphan. Even in this very narrow 
and specific area of administration of delinquency, the police administration 
has to deal with the problem at three distinct stages, each stage involving the 
cooperation of other agencies, but leaving the initiative and even major 
responsibility of administration to the police. These stages and agencies are: 

Administration of Delinquency 


Preventive Stage Trial Stage Rehabilitation Stage 


Police Social Volun- Police Juvenile Social Police Social Jail Voluntary 

Deptt. Welfare tary Deptt. Courts Welfare Deptt. Welfare Agencies 

Deptt. Agen- Deptt. Deptt. 

cies 

Obviously, police has a role at all the three stages, but its functioning in 
the field of removal of delinquency will be largely handicapped, if other 
agencies do not respond in time or if their efforts go uncoordinated. The 
present system of child care in most of the States is self-defeating largely 
because the administration of delinquency is very low in police priority and 
does not provide the necessary inputs to activise the working of other sister 
agencies in administration. The police, besides being a visible field agency, 
has a house to house coverage through its beat system of stations. It can 
and should play a key role at the preventive stage and also in the trial and 
rehabilitation of the known delinquents^^ The other agencies, like the 
voluntary organisations, juvenile courts and social welfare homes, etc., enter 
only at later stage. Their cooperation, assistance and specialised services are 
certainly of immense value to the police, but administratively speaking, it is 
only the police organisation which can and, hence, should be, duty bound 
to prevent and control the ever increasing quantum of juvenile crime in the 
country.^® 


i®After all the first contact of a potential juvenile is always with the Police. The poor 
conditions of Police Stations can shock the child beyond redemption. At present every 
juvenile delinquent has to go to the Police Station (for howsoever brief the period may be) 
before he is sent to the Children’s Home. During investigation formalities he has to remain in 
the contact of traditional policemen, who are used to dealing with the hardened criminals 
only. It is highly injurious to the health of the Juvenile and there is a case that such children 
who have never been to a Police Station before, should be handled only by trained and 
sympathetic Police personnel of a specialised Bureau. 

lopakenham, Cause of Crime, London, 1959, pp. 141-45. Also see Von Hentig, Crime: 
Causes and Conditions. 1947, London, pp. 103-8. 


664 P.D. Sharma 


THE imiCE JUVENILE ■ ; \ 

To accomplish this it is beiog suggested here that there, slioiiid be, a police 
juvenile bureau (PIB) at every State police headquarters, directly "Uiider the 
charge of a DIG police. The existing metropolitan units, notwitlistaiiding 
their present status, may continue to be administered by their respective 
PoIice^ Commissioners, but they may be affi.Iiated with the State PIB for their 
allied operations. Every urban town with a population of three lakhs and 
above should automatically be allowed to have the specialised unit of this 
bureau. The bureau may have its fimctiomil cells in the district office of the 
police under the SP, and, if necessary, some police officers may be eariiiarked 
for juvenile aid work in selected rural and iirban police stations also. The 
PIB at the headquarters may have the following organisational structure: 


1 

Supervisory 
Unit for Field 

Work 

Obviously, a similar organisation in a smaller or bigger form can be 
envisaged for the PJB at the district level and in the metropolitan cities also. 
The level of officials and the size of the various cells and wings or units may be 
worked out as per the functional needs of the new organisation.^’' Actually, 
it is a fallacy to contend that rural areas in India do not suffer from the 
scourge of juvenile delinquency. The PJB at the district should involve itself 
in the live problems of the field, while the headquarters organisation of the 
bureau should handle administrative problems and provide feedback to its 
district units. The actual organisation of tlie PJB at all levels will ultimately 
depend upon the functions which the State Government or the State police 
organisation will like to entrust to this specialised agency.^® Broadly speaking, 
the following functions can be envisaged for the PJB at the police headquarters 
in the State: 

The bureau should undertake prevention of delinquency at all levels 

^’Juvenile Aid Bureau Manual, P.O. No. 180, The Bihar Police Gazette, September, 
1961. 

Seminar on Juvenile Delinquency : Role of the Police, organised by CBl in 1966, 
recomniented that ‘ In every city with a population of one lakh and more a special unit] 
headed by an Inspector of Police and consisting of adequate staff, including Women Police,' 
should be created.... Forcities with a population of five lakhs, there should be an adequate 
number of units under the charge of a Dy. S.P. The I.G.P. and the S.P. at the levels of the 
State and the District should have Advisory Committees and be assisted by a S.P. and a 
Dy. S.P. respectively. See Seminar Report by M.K. Jlia, Indian Police JomwJ Delhi 
April, 1966. ' > 
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and in all forms. It should conduct surveys, identify individual delinquent 
child and collect socio-economic data about his family background. It should 
direct the police station to maintain detailed records and send periodical and 
statistical reports about children : (a) delinquent, (b) likely to be delinquent, 
and (c) factors responsible for delinquency in each case. Similarly, information 
about truants, vagrants, children lost or missing, abducted or kidnapped, etc., 
may be collected at the district PJB for onward transmission to the State 
bureau. The bureau may take necessary steps to discover missing children and 
keep in touch with the families of the children, lost or kidnapped. 

The PI'S must undertake to initiate coordination work in the field of 
juvenile delinquency. It should invite periodic meetings of parents, social 
welfare officers and social workers, police officials, jail superintendents, 
probation officers and judges of juvenile courts to discuss common problems 
and identify the roles for each agency. The coordination cell of the PJB at 
both the levels should be in constant touch with these participants in the 
administration of juvenile delinquency and specific cases may be referred to 
the relevant agencies after their collective examination in the sub-committees 
of the bureau. 

Asjuvenile delinquency is essentially a police problem and its uncheck- 
ed growth has wider ramifications in the world of criminal justice, it will be 
advisable for the PJB to develop specialised counselling services and undertake 
consultancy work of a highly skilled nature. The bureau may have the services 
of trained psychologists, lawyers and medical jurists to advise its clients about 
problems of personality, habit, recidivism, rehabilitation, court cases and 
jail problems. The socio-legal counselling as a service for the juveniles can be 
one of the specialised and technical functions of the bureau, which the other 
agencies in the district and in the State may gainfully borrow, if and when 
required. 

The bureau may undertake independent research studies in the areas 
of delinquency and correction. It may sponsor two separate kinds of training 
programmes, one for the police officers and social workers engaged in the task 
of prevention and correction of delinquency and another for the delinquent 
children, who may learn various kinds of useful arts during their training 
period to lead a meaningful life as adults in future. There can be combined and 
mixed training courses and the experience thus gained can be creatively used 
by researchers attached to the bureau. 

The police juvenile bureau is not a very original or radical idea. The metro- 
politan cities of India are quite familiar with its working.^5 

ri>Thc Juvenile Aid Police Unit (JAPU) in Bombay, The Juvenile Police Aid Bureau 

(JPAB) in Calcutta and the Juvenile Aid Police Unit (JAPU) in Madras are headed by 
Deputy Commissioners of Police in Bombay and Calcutta and by Assistant Commissioner 


{Continued on p. 666) 


MB' PS. Sharmd. 


suggested liere is a sclieiiie of making . this specialised agency a part and 
parcel of the regular State police ' administration— urban as well as rural 
The bureau may be an administrative agency to begin with, but it can be 
envisaged as a growing centre of multifarious activities through all sorts to 
attached institutions and technical branches for specialised jobs. Looking to 
the delicate nature of the emotional problems that the juvenile world has, it 
■ can be contended that such bureaus should increasingly be placed under the 
charge of motherly women. As a feminine preserve, they can certainly prove 
more purposive and the absence of masculine callousness can positively 
contribute to their enhanced efficiency and goal getting?® 

CITIZEN POLICE 

It is a truism to say that the police organisation in India today has neither 
an adequate coverage nor the requisite expertise to undertake these additional 
and difficult functions. Finding their own house in disorder and now under 
fire, it is understandable that senior police officers do not want to overburden 
their organisation with functions in a field alien to the cops. Similarly, some 
of the agencies of the State social welfare departments, which quite recently 
have entered into this vacuum are gradually developing vested interests in the 
game. They do not have a field organisation or a beat system with positive 
functions to enforce social legislation, but may not like that the police should 
step in into the domain which they presently administer with impunity. The 
usual arguments of police corruption, overwork, police culture, police company 
and third degree methods used by police are the alibis to sabotage action. 
The fact of the matter is that juvenile delinquency is a growing menace in a 
modernising society like India and only a different kind of police with know- 
ledgeabili'ty and commitment can hold a satisfactory answer to the vexed 
question.^^ 

The students of criminal justice in India know that social welfare depart- 
ments of the States are ill-equipped and ill-organised to deal with the problems 

{Continued from p, 665) 

of Police in Madras. Their common functions are enforcement of the Children’s Acts, 
patrolling of delinquency areas, including picking up of destitutes and restoration of runaway 
children to parents, conducting of field enquiries and surveys and undertaking parent 
counselling. Their staff maintains close liaison with reception homes and boys clubs. 
However, investigation of crimes committed by Juveniles continues to be the responsibility 
of the local police In all the metropolitan cities. Deb and Tiwari, Role of Police in Combating 
Juvenile Delinquency in India, op, cit,, pp. 36-41. 

is noteworthy that more than half of the juvenile bureaus in USA have police 
women on their staff. Male police officers usually deal with the work of law enforcement, 
while the police women look to the preventive aspect of police duties in relation to juveniles. 

^^See Report of the Seminar on Juvenile Delinquency : Role of the Police, organised 
by Central Bureau of Investigation, at Vigyan Bhawan, New Delhi from November 25 to 27, 
1965, /■. •■•■■'.v' V ^ 
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of delinquency effectively. They already have their hands full with assorted 
problems of all categories of children — neglected, diseased, handicapped and 
orphaned. In the absence of an effective machinery in the field, the legislation 
pertaining to cliildren is observed more in breach and the police does not feel 
concerned or duty-bound to take cognisance or action in the matter. The poor 
enforcement of Children’s Acts and other laws lies at the root of the malady, 
which ipso facto rendersother agencies as simply dysfunctional.^^The creation 
of the PJB at the district levels and the State headquarters can provide the 
much needed mechanism to initiate action and coordinate efforts, which do 
not yield desired results today. With an adequate machinery in its own organi- 
sation and exclusive legal responsibility, the police will take more interest in 
the preventive rather than in the correctional aspects of juvenile delinquency 
which alone can save the child from undesirable exposures and retrieve him 
without causing injury to his personality. Moreover, it will improve the police 
image suo motto because positive functions like child care, when handled 
by expert police women, will happily shock the society in appreciating the new 
role of the police. 

Similarly the participation of policemen and policewomen of the bureau 
in after-care programmes through boys clubs and recreation centres, etc., 
till the delinquents attain a certain age or find some employment, will positive- 
ly contribute to the fair image of the police organisation. The involvement of 
the police along with voluntary agencies and other social service organisations 
in the total child care programmes will project the police in its new image of a 
citizen police. It is quite understandable that the present policemen will find 
it embarrassing for some time to work in this new area, but gradually the 
experience will reveal that the job is not only exciting, but highly challenging 
and satisfying as well. Similarly to a layman, the achievements of the PJB 
in a State may not look very spectacular, but its long range impact upon the 
patterns of future crime and profiles of future criminals will be worth the 
experiment. After all, the police cannot afford to take an ostrich like attitude 
towards crimes involving children in tender age groups. It has to equip itself 
for the problems of the future and the establishment of police juvenile 
bureaus in the State police organisations of the country will certainly be an 
appropriate and worthwhile g//? from the present generation of police 
reformers to the posterity in the International Year of the Child. 

□ 


^^See relevant parts of the Report of the Central Social Welfare hoard, Ministry of 
Education and Social Welfare, Governraet of India, New Delhi, 1978. 


Child Labour in India : Size and Occupational 
Distribution 


Malabika Patnaik 

T he high incidence of child labour in India is not only shocking from the 
moral point of view, but also represents a waste of vast human resources, 
which instead of being improved upon through education and training is 
utilised in a most unproductive and wasteful maiiiien This paper makes an 
attempt at giving a statistical outline of the incidence of child labour and its 
occupational distribution over the period covered by the census of 1961 and 
1971. Statewise and industrywise analysis is deliberately left out to limit 
the scope of the paper, the aim being simply to state the magnitude of the 
problem and show the inefficacy of the existing laws relating to child labour. 

With 13 million iiifants added every year^ India has achieved the distinc- 
tion of having one of the world’s youngest populations. The 1971 census 
showed that 42 per cent of the Indian population consists of children under 
15 years of age. In the 1951 census it was 37.5 per cent (Table 1). 


Table 1 CHILDREN (0-14) AGE GROUP IN TOTAL POPULATION 



1951 



1961 



1971 


■ r 

Person 

Male 

( 

Female 

Person 

Male 

Female 

f"' ■■ 

Person 

Male 



Female 

India 









(in million) 134 

69 

65 

ISO 

92 

88 

230 

119 

Hi 

Percent 37,5 

19.3 

18,2 

41,02 

2i.00 

20.02 

42.01 

21.01 

21.00 

Rural 









(in million) N.A. 

N.A. 

N.A. 

149 

76 

73 

188 

97 

.'.91 

Per cent 



34.01 

17.45 

16.56 

34.25 

18.15 

. 16.1 : 

Urban 









(in million) N.A. 

N.A. 

N.A. 

31 

16 

15 

42 

22 

' '■20'' 

Per cent 



7.01 

3.65 

3.36 

7.76 

4.11 



Source : Census 1951, census 1961 and census 1971. 


While the entire population of India in 191 1 was 252 million, projections 
indicate that children alone already numbered 248 million in 1976 and a 

The writer expresses her gratitude to Dr. K.N, Kabra and Shri Pranab Banerjee for their 
most considerate help and useful suggestions. 

'^The Child in India, UNICEF Publication for the Government of India, 1979. 
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more recexit estimate puts the child population in 1977 at 252 million.^ 

The 1961 census shows that out of the 41 per cent children, 34 per cent 
lived in the rural areas while only 7 per cent belonged to urban areas. The 
1971 census showed the same concentration except for urban child population 
rising from 7 per cent to 8 per cent. 

INCIDENCE OF CHILD LABOUR 

The important sources available for estimating the incidence of child 
labour are: 

1. Census data 

2. N.S.S. data 

3. Agricultural and rural labour enquiries. 

The study conducted by the Labour Bureau on child labour dates back to 
1953-54. The report of the National Commission on L.nbour 1969 has only 
touched the problem. Thus the census remains the only source for basic data. 

The 1971 census listed 10.7 million children as workers, but independent 
estimates such as ILO reports and the report of tiie National Commission 
on Labour indicate that the total child labour force may be much higher than 
the quoted figure. An analysis of the census data itself suggests that child 
labour could be under-reported. We will come to it shortly. However, 
according to the 1971 census, children easily constitute about 6 percent of the 
total labour force in the country (Table 2) and this makes India top in child 
labour. 


TABLE 2 CniLD WORKERS (0-14) AND THEIR PROPORTION IN TOTAL 

WORKERS 




1961 

A 



1971 




Person 

Male 

"'it 

Female 

f ■ . ■■ 

Person 

Male 

' ' 

Female 

India (In million) 

14.5 

8.7 

5.8 

10.7 

7.9 

2.8 

Percent 

7.6 

4.6 

3.0 

5.9 

4.3 

1.6 

Rural (in million) 

13.7 

8.1 

5.6 

9.9 

7.2 

2.7 

Per cent 

7.2 

4.3 

2.9 

5.5 

4 0 

1.5 

Urban (in million) 

0.8 

0.6 

0.2 

0.8 

0.7 

0.1 

Per cent 

.4 

.3 

.1 

.4 

.3 

.1 


Source : Census 1961 and Census 1971. 


The number of child workers in 1971 census was 10.7 million as against 
14.5 million in 1961, showing a decline of 3.8 million. This .sleep decline in 
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the ftice of a risiag population poses a puzzle. But if we' compare the decline 
of child workers with that of the total workers and the total non-child workers 
(total workers iniiius total child workers) we can find some plausible explana- 
tion for it. While the percentage decline in total child workers from 1961 to 
1971 was 26,21,tlio decline in total workers from 1961 to 1971 was 4.77 per cent 
and that of total non-child workers was 2.98. Granted that the defiiiition of 
‘worker’ had changed from 1961 census to 1971 census^ it must have applied 
uniformly to all age groups. So the abnormal decline in child workers (26.21 
per cent) as against 4.77 and 2.98 per cent in case of total workers and non- 
child. workers, even after taking into account the changed definition, suggests 
the possibility of child labour being under-reported in the 1971 census. 

Moreover a careful look would suggest that in rural areas the decline in 
child labour was marked (3.8 million) in contrast to the constant figure in 
urban areas (Table 2). The decline in case of female child labour is also 
much more marked (3 million) whereas for males the decline was negligible 
(0.8 million). This decline in the rural child workers and female child workers 
can be explained by the changed definition of ‘worker’ in the 1971 census as 
compared to the 1961 census. In the 1971 census a worker was defined as 
one whose main activity was production of ‘goods and services’ which 
meant that a large number of children (as well as females) fell under the 
category of ‘non-workers’ for their main activity was now categorised as 
‘household work’ or ‘studentship’ or as merely ‘dependents’. This would imply 
that a large number of child workers who were engaged in seasonal, casual or 
subsidiary employment are not included in the workers’ category. 


Table 3 PERCENTAGE OF CHILD WORKERS IN TOTAL CHILD POPULATION 




Person 

Male 

Female 

India 

1961 

8,03 

4.82 

3.21 


1971 

4.67 

3.42 

1.25 

Rural 

1961 

7.6 

4: 5 

3.1 


1971 

4.34 

3.17 

1.17 

Urban 

1961 

0.43 

0.31 

0.12 


1971 

0.33 

0.25 

0.08 


Source : 1961 & 1971 census data. 


An idea of the change in child participation rates during the decade 
1961-71 may however be obtained from the data collected under NSS in their 

3(2*) The reference period vvas reduced from a fortnight in 1961 census to a week In 
1971 census for reguiaiTabour. 

{ii) The definition adopted for a ‘worker’ was made more rigorous in 1971 than what 
it was in 1961 as “producing goods and services”. 

{in) The reference period for seasonal labour was one year in 1971 whereas it was 
throughout the greater part of the working season in 1961 census for a person 
doing regular work of more than one hour a day in the period. 
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16tli(Jiily 1960-Jiiiie 1961) and 27th (October 1972-Septeiiiber 1973) rounds: 
Sex-Age Specified Labour Force Participation’^* 


Rural Urban 


Sex 

Age Group 

f—~~— 

-A ^ 






1960-61 

1912-13 

1960-61 

1972-73 

Male 

5-9 

3.28 

2.57 

0.52 

0.84 


' 10-14 

32.73 

26.33 

11.69 

10.16 

Female 

5-9 

2.40 

1.94 

0.73 

0.38 


10-14 

22.97 

19.97 

6.79 

5.83 


* Defined as the percentage ratio of the estimated number of persons in labour force 
belonging to a specific sex-age combination to the total population of that sex-age 
combination. 


The data in the Table suggest that the participation rates of cliild labour 
have declined both among males and females as well as in tlic rural and urban 
areas but not to the extent the census data suggest. 

CHILDREN IN PRIMARY SECTOR 

Out of the 10.7 million listed as child workers in 1971, 87 per cent were 
engaged in primary activities’ The break-up is as in Table 4 : 36.05 per cent 
as cultivators, 8.25 per cent in livestock, forestry, fishing and plantation and 
42.70 per cent as agricultural labourers. Only among this group together 
with ‘cultivators’ group the female participation rate is higher than the male 
participation rate (corroborated by Table 5 also). This is perhaps because 
the family based economy gives more importance to the participation of 
young girls than of boys of the same age group. In the secondary sector, the 
participation rate of child labour is 6,87 per cent, most of it in the manufactur- 
ing, processing and servicing industry. Household activities claim 3.15 per 
cent while non-household activities have 2.94 per cent of child labour. In 
construction and mining activities though their percentage is 0.22 and 0.56 
respectively it shows that tender hands are not altogether exempted from 
such strenuous activities . The tertiary sector which comprises of trade and 
commerce, transport, storage and communication and ‘other services’ recruits 
6.13 per cent of its labour force from the 0-14 age group, 

A comparison of the 1971 census data with the 1961 data would show that 
the proportion of child labour has gone up from 80.35 per cent to 87 per cent. 
This increase is inspite of the difference in classification of the two censuses. 
In the 1961 census mining and quarrying was combined with the 3rd classi- 
fication, i.e,, ‘livestock forestry and allied activities’ whereas in the 1971 
census the former was made separate. This goes to show that the absorption 
capacity of child labour in the non-primary sector is low. Hence the labourers 
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of this age group find no other alternative but to overcrowd the agriciiltiiral 
sector. 

Since the classification of population in the 1951 census was according to 
livelihood (as ‘self-supporting person’, ‘earning dependent’ and hion-eaming 
dependent’) in contrast to the 1961 and 1971 census, where the categories were 
‘workers’ and ‘non-workers’, it is not possible to find out the work force 
coming from the 0-14 age group. Hence a comparison of the 1951 census with 
1961 and 1971 census is not attempted in the paper. Over the past one decade, 
therefore, for which data is available, the position of child labour has barely 
improved. The marked decline in the employment of children in the secondary 
sector (from 12.36 per cent in 1961, it fell to 6.87 per cent in 1971) and the 
increase of child labour in the primary sector (from 80.69 per cent in 1961 to 
87 per cent in 1971) prima facie suggests that more children are being pushed 
into the primary sector, the secondary sector being a taboo for them by law. 
Of course, this hypothesis that the Factories Acts^ have diverted child labour 
to other activities cannot be conclusively proved on the basis of available data, 
but the fact remains that increasing incidence of child labour in the primary 
sector means increasing marginalisation for the child labourers, for wages in 
the sector is low. Working conditions in the unorganised sector are also equally 
bad, for they do not come under the purview of the various child protection 
laws that have been enacted from time to time. Thus most child workers 
remain outside the scope of protective legislation and continue to be exploited. 

According to the 1971 census data about 93 per cent of child workers 
belong to the rural area. They constitute 5.3 per cent of the total rural 
child population. The 7 per cent of child workers found in urban areas consti- 
tute 6 per cent of the total urban child population. 

MIGRANTS’ CHILDREN 

Migrants seem to encourage early employment of children. Data indicate 
that as many as 80 per cent of the children of migrants are workers. This is 
four times higher than the rate among settled population.^ Most of the 
child labourers in urban centres are the uncared for children of migrants 
who have been suddenly catapulted from the rural obscrurity to the congested 
urban slums and the children have no option but to go with the parents in 
search of work. 

The high incidence of child labour in a country like India, which swears 
by welfare principles and a socialistic pattern of society, suggests that the 
economy is still in the initial phase of industrial revolution which Britain was 
going through two centuries back, when the ‘Poor Laws’ were in vogue, Not- 

^The Factories Act, 1948, which prohibits employment of children below 14 years age 
has been amended from time to time keeping in view the welfare of the children. 

^The Child in India, op. cit. 
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withstanding all the labour laws^ that have been enacted relating to children 
froiii time to time in keeping .with the spirit of the, U.N. declaration of the 
rights of the child, the vast majority of our children continue to languish for 
want of food, shelter and security— added to which is the heavy burden of 
work they have to undertake under sheer economic pressure. Marx’s^ analysis 
of the economic and juridical conditions of 17th century England where the 
reserve army of labourers^ had no choice but to oifer their labour to the 
employer, who had all the choice to employ whomsoever he pleased, gives us 
a better insight as to why children were preferred in factories instead of 
adults. Those were the days of surplus expropriation based largely on absolute 
surplus valued and the subsistence level of children being low, it was natural 
that children were forced to work in certain factories. The workers who were 
given a choice between starvation and exploitation naturally had no qualms 
in sending their young children to fend for themselves. 

Of course, as far as the legal conditions are concerned, India has come a 
long way and unlike the early industrialisation stage in England, today we 
have a host of lav/s forbidding the employment of children in avocations 
unsuited to their age and strength and a number of protective legislations 
safeguarding their interest, health, etc. But protection by the law alone does 
not help. In a large number of cases where it is a choice between starvation 
and exploitation the child is forced to succumb to the latter since there 
is no formal and governmental social security measure or protection against 
starvation in the country. Widespread poverty and destitution therefore 
seems to be the root cause of such high incidence of child labour, 

A study report by the National Institute of Public Cooperation and Child 
Development in Bombay has brought out important findings on the reasons 
that compel children to take to employment. They are: 

Per cent 


Lack of employment/inadequate family income 63 . 2 

Natural calamities 7 . 6 

Uneconomic holdings 6.6 

Loss of earning members 15.7 

Better job prospects 6.9 


Thus all evidence points to economic compulsion being the major 
factor behind children taking up jobs and this is reflected in the relationship 
between child labour and non-schooling amongst the poor. 

If one attempts to fit a correlation between the incidence of child labour 
^Apart from the Factories Act, 1954, there has been Plantations Labour Act, 1951, 
Mines Act, 1952, Indian Merchant Shipping Act, 1958, Motor Transport Workers Act, 1961, 
Bid! & Cigar Workers Act, 1966, etc. 

^Capital Voi, 1, ‘The Greed for Surplus Labour’, Chapter X, Sec., 1, 2, 3. 

^Capital VoL 1, Cii. XXV, Section 3, p. 628. 

^See Engels The Conditions of the Working Class in England, Oxford, Ch. VII & YTII, 
and Capital Vol. 1, Ch, 5CYI, pp. 508-520, 
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and the low level of literacy in that age group one finds the correlation co« 
cfiicient to be significant and negative ( — 0.71)^° which makes a prima facie 
case for raising the level of literacy among the population in order to bring 
down the incidence of employment of children. But a closer look at the enrok 
meat ratio on the one hand and dropouts on the other goes to prove that 
even though public expenditure on education has increased, the opportunity 
borne by poor parents by sending their children to school has remained high 
enough to frustrate any educational expansion programme. The data below 
give a profile of the cnrolcmnt ratio and dropout ratio for males and females 
in the 044 age group. 

in 1960-61 approximately 19,2 million students were enrolled in primary 
classes. During the decade 1961-71 about 22.5 million additional children 
were on the roll of classes I-V. But if we see the annual rate of enrolment in 
primary education it has been lower than the annual rate of growth of popu- 
lation. Only 80.9 per cent of children in the 6-11 age group and 37 per cent 
in the 11-14 age group are enrolled in the schools. The enrolment level for 
girls is much lower than that for boys. While the enrolment of boys of the 6-1 1 
years age group is 97.5 per cent it is only 63.5 per cent for girls of that group. 
In the 1 1-14 years age group, the enrolment of boys is 48.7 per cent but that 
of girls is only 24.5 per cent. The gap widens further at the high school level 
(14-17 years) with enrolment of boys at 28.8 per cent and that of girls at just 
12.3 per cent.^^ 

Coming to dropout rates, out of every 100 children who enter class I 
less than half complete class V and only 24 complete class VIIL The dropout 
rates for girls is much higher. Out of every 100 girls who join class! only about 
30 reach class V. Thus 70 per cent of girls who get enrolled leave school 
without attaining functional literacy. 

In rural areas again the dropout is much higher than in urban areas as 
brought out by the Committee on Labour Welfare, ft’s the clash between 
I timings and periodicity of the school system and those of agricultural opera- 
tions which results in permanent withdrawals, whereas, in the urban areas, 


the reasons given for discontinuing studies are^^: 

■Percent 

Could not meet school expenses 33.0 

Death/disease of parents 12.4 

Pressure of household chores/had to help family in business 7. 3 

Lack of interest in studies/ill-treatment of teachers 34, 9 

Others 12.4 


100.00 

Seal, ‘Children in Employment’, Unpublished Paper. 

^^The Child in India, op. clt. 

^‘^‘Study of Working Children in Bombay’— A Study Report by the National Institute 
:)f Public Cooperation and Child Development, New Delhi, 1978. 
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Thus in a majority of the cases it is poverty more than anything else that 
compels parents to send their children to work instead of sending them to 
school. Added to the income foregone, is the relatively high private costs 
of primary education that discourages parents from sending their children 
to school. Thus education has become dysfunctional to this vast poor 
section of our population. 

The statistical Tables show the magnitude of the problem though the 
poor conditions under which children work is something which figures can 
never capture— though it is a familiar sight everywhere of young children 
constantly on their toes as helpers in restaurants, farms, workshops, as 
shoeshine boys, vendors, construction helpers— their over-worked and 
resigned looks speak volumes of their wretched living conditions. 

True, there has been a host of legislation for improving the conditions of 
these children. But since the root cause of the problem is poverty, the 
official policy of forbidding children to work does not solve the problem, 
it simply shifts the centre from the organised to the unorganised sector. 
Raising the educational level also cannot act as a deterrent to such a pheno- 
menon, for the very reasons that compel them to take to work also prevents 
them from going to school. Hence mere legislations and regulations will only 
remain as palliatives unless the problem of poverty and destitution is tackled 
on a war footing so as to eradicate it. 

□ 


Minimum Age for Employment 

This International Year is of special importance to the ILO, 
which, ever since its foundation in 1919, has sought to restrict child 
labour and provide protection for children. In doing so, the ILO has 
acted in accordance with the principle set forth in the United Nations 
Declaration of the Rights of the Child — that a child has a right to 
protection against exploitation. Despite the efforts made by the ILO 
and by many countries which have laid down regulations on the 
minimum age for admission of children to employment and on the 
conditions of employment of children, child labour is still widespread 
and a disturbing problem in many parts of the world where poverty 
and tradition have precluded its elimination. 

— Declaration, ILO Governing Body, 1979. 


Occupational Needs and Pre-Employment 
Training of Non-Students 


K.S.R.N. Sarma 


T his paper attempts, to highlight some of the problems involved 
in 'organising training and emjployment services for the noii-stiicleiits. 
The term ‘non-studeuf is used' to refer to the child of school going age^ Le,^ 
6-17 years, who is not continuing education. It covers both the children who 
never pursued education either at school, at home or elsewhere and also 
those, who after attending school or pursuing education for some time, 
discontinued it. The non-students are usually classified into three age groups 
corresponding to the school levels in which they would have been, had they 
continued their education without a break, i.e., 64“ to 10 years; 11+ to 13+ 
years; and 14+ to 17+ years, corresponding to primary, middle and 
secondary school levels respectively. Another classification of non-stiideiits in 
vogue is on the basis of their educational attainment, like illiterate, literate 
with no formal education, primary, middle or secondary school studied. 

MAONITUBE OF THE PROBLEM 

Statistics regarding non-students, their number, age classification, etc., are 
not readily available. However, a rough idea about the magnitude of their 
problem in the country could be had from the data given in Table A. 

From the table it is clear that the proportion of non-school going 
children is very high and it is particularly acute at the secondary school 
going age of 14 to 17 years. One could also notice that, even though the 
percentage of enrolment at. .the primary school level is relatively high, the 
pupils drop out as the /years pass by. This could be better explained 
by taking a hypothetical' situation. ■ Suppose all the children 'who, were 
enrolled in primary, schools .■ in 1970-71' ■ continued' their ediication 
without break. By . 1975-76 they should' be in middle school or, above.' 
The . school enrolment at ' middle level then should have, , .bee.n ' aFOiin 
78 per cent, /.e., the same as the percentage ' enrolment at primary: schools ^ 
level in 1970-71. But in actual experience the percentage is oiily37S which 

^Annual Report, 1915 - 16 ^ Government of India, Ministry of Education and Social 
Welfare, Department of Education, p.3. 
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Table A. NUMBER OF NON-STUDENTS— ALL INDIA 


School level 
and age 
group 

Percentage enrolment 
in schools in the year 



Assumed percentage 
school enrolment in 1979 



Estimated number 
of non-students in 
1979(f) {in million) 


1960- 

61(a) 

1970- 

71(b) 

1977- 

78(c) 

Persons Boys 

"1 

Girls 

r , , ■■■■ '■■■ 

Persons Boys Girls 

Primary 
(6-10 yrs.) 

62 

78.6 

82.8 

85(d) 

101 

68 

13,04 — 13.04 

Middle 

(li-13yrs.) 

23, 

33.4 

37.9 

40(d) 

51 

27 

29.17 12.28 16.89 

Secondary 
(14-17 yrs.) 

11 

18.5 

N.A. 

25(e) 

35 

15 

45.80 20.01 25.79 


Sources : 


(a) Fourth Five Year Plan (Draft), New Delhi, Government of India, Planning Commis- 
sion, p, 294. 

(/;) Education In India, New Delhi, Government of India, Ministry of Education and 
Social Welfare 1978, pp. 183, 185 and 187. The break-up of school enrolments in 
respect of boys and girls at different school levels in 1970-71 is as follows : 


Percentage of enrolment 


School level 

Boys 

Girls 

Total 

Primary 

95.0 

60.5 

78.6 

Middle 

46.0 

19.9 

33.4 

Secondary 

26.8 

9.8 

18.5 


(c) Annual Report of the Ministry of Education and Social Welfare, Department of 
Education and Culture, Government of India for the year 1978-79, page 3. 

(d) The Draft Sixth Plan report gives the estimates of school enrolment in 1977-78 as 
follows: 


Percentage of enrolment 


School level 

Boys 

Girls 

Total 

Primary 

101 

68 

85 

Middle 

51 

27 

40 


Vide : Draft Five Year Plan, 1978-83, New Delhi, Government of India, Planning 
Commission, 1978, p. 227. 

(£?) The target for enrolment at the secondary level for the year 1978-79 as given in the 
Fifth plan document (Vide, p, 76 of the Report) is 25 per cent. The enrolment percent- 
ages in respect of boys and girls are worked on the basis that out of 100 girls that 
enter class I, only 40 complete class V and about 25 complete class VIII (vide, Annual 
Report of the Government of India, Ministry of Education and Social Welfare, for 
the >ear 1978-79 op, cit , p. 24-25). 

(/) The total number of children in the schoohgoing age in 1979 was worked with the 
help of the data available in the Report on Population Projections worked out under 
the guidance of the Expert Committee set up by the Planning Commission under the 
chairmanship of the Registrar General, India. 

New Delhi, Office of the Registrar General, Ministry of Home Affairs, Govern- 
ment of India, 1969. 


means about 50 per cent of the children who were on the rolls in the primary 
' schools in 1970-71 dropped out before they reached the middle school stage.; 
■ Similarly, dropouts are high from middle to secondary school levels. The 
; ■ various surveys conducted in the field support this observation. The Education 
: Commission reported that in a survey carried out on school-dropouts in Poona 
city, out of 1,000 children who had enrolled in class I, as many as 414 had left 
the school before they reached class IV.^ In a study conducted by the National 
Council of Educational Research and Training in Maharashtra, Punjab, 
Rajasthan, Delhi and Himachal Pradesh^ in the schools run by the State 
Governments and municipal corporations the rate of stagnation and wastage 
was observed to be as high as 78,35 per cent before t'lie pupils reached class 
vin. ■ 

, FACTORS CONTRIBUTING TO THE NON-STUDtlNT PHENOMENON 

A number of factors are observed to contribute to the plieiiomeiion of 
non-students. They are generally classified into three: economic, educational 
and socio-environmental. The economic factors are very obvious. In a country 
where a large percentage of population lives just at the subsistence or below 
the subsistence level, parents find it difficult to provide for the cost of educa- 
tion of their children. Though schooling is free iipto primary and middle 
school levels in most of the regions, sending a child to school would mean 
expenditure (for the parent) on his clothing, books, etc. Further, as a child 
grows, he is a potential contributor; however meagre his earnings be, it would 
be an addition to that of the family. As rightly observed by the Education 
Commission: 

A child is willingly sent to school between the ages 6 and 9 because at this 
stage he is more a nuisance at home than help. After the age of 9 or 10 the 
child becomes an economic assest because he can work at home or earn 
something outside. This is especially true of girls who have to assist 
the overworked jnother at home. The child is, therefore, withdrawn from 
the school.^^ 

From the educational point, the chief factor contributing to the pheno- 
menon of non-students, again to quote the Education Commission, is the 
'lack of articulation between education and life’, ie., the failure of the present 
educational system to gear up to the developmental needs of various manpower 

^Report of the Education Commission 1964-66, New Delhi, Government of India, 
Ministry of Education, 1966, p. 157. 

and Stagnation Primary and Middle School in India, National Council of 
Educational Research and Training (NCERT), 1969. 

^Report of the Education Commission, 1966, op. cit., p. 159. 



Occupational Needs and Pre-employment Training of Noii-stiideiits 681 


requirements. Some other irritants in the present educational system contri- 
buting to non-students or student dropouts are inadequate trained teachers 
and inadeepate facilities at schools such as teaching aids, play material, 
etc., to attract the child to school and makehim hold on to it. Also the 
sj'stem has no provision for lending support in adequate measure to those 
who lag behind in studies and bring them on par with others. 

Important among the soeio-environmental factors are the lack of proper 
appreciation of the school work by the parents and also of the advantages 
that accrue to their ward by allowing him to continue his schooling. Early 
marriage of girls, opposition in some communities to sending girls to co- 
educational schools, inadequate facilities at home, particularly in the ease of 
pw pupils from low income families, to do home assignments given to them by 

their teachers, lack of supervision from eiders are all factors that make the 
pupils iTom the poorer sections look away from schools. 

Thus it is evident that a long term solution to the problem of non-students 
lies in the economic development of the country itself^ But since the problem 
under consideration is concerning the welfare of a sizable segment of the 
future labour force, it does not appear to be advisable to postpone the attempts 
to control it for, as the years pass by, it may get more and more difficult to 
! tackle. A number of measures have already been taken under various develop- 

mental schemes to bring down the percentage of non-student population in 
the country such as opening more schools, revising the school curricula, 
introducing craft-classes, distributing school books and uniforms free to the 
deserving students, serving mid-day meals, promoting schemes for better 
nutrition, arranging vocational training and guidance, etc. These measures 
can be divided into two broad categories on the basis of the immediate 
objective they intend to serve. The first is of those which aim to bring the 
non-student back to tlie school and the second is of those which help a 
'> non-student to get a remunerative employment by equipping him with 

suitable skills and with placement service. 

* PROGRAMME OBJECTIVES FOR NON-STUDENTS OF DIFFERENT 

CATEGORIES 

It is generally agreed that in the case of non-students below the age of 1 1 , 
the objective of all welfare programmes covering them should be to bring them 
back to the general school curricula. This has to be so because in one of the 
directive principles ofs tate policy of the Indian Constitution (Sec. 45) it has 
been laid down that all children below 14 years of age be provided with free 
school education. In the case of non-students above 1 1 but below 14 years the 
aim of wclfareprogrammesshouldalso be to retain them in the general school, 
but provide them an option in their school curriculum, it they so desire, to 

®Report of the Education Commission, 1966, eit., p. 157. 
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. equip tliemselves with some occupational skills so that once they reach 14, 
■the age. at which. .they are legally permitted to take up employment, they can 
..goin for some reiimnerative job or pursue further training iii the skills of their 
;c.lioice,:Iii ,the case of non-students above 14,. it is generally recommended 
that they be given training in some suitable vocational crafts depending upon 
their past educational attainment/ This, however, does not mean that the 
doors of general school education should be closed to them. In case they 
desire so, they should still be given all possible encouragement to coiitiiiue 
their ■ general education. 

The attention in what follows is on school dropouts in the ages around ■ 14, 
particularly from the urban . areas. The considerations that prompted the 
choice are that the ■ unemployed in that age group are , highly prone to 
deliqiiency, unless cared for in time and in a proper manner. Also those who 
are employed for wages, it is generally reported, are subject to gross exploita- 
tion.^ On both the counts, it is imperative that there should be some facility 
to ensure proper guidance and placement of the school dropouts in the ages 
mentioned. The question is to what extent is this facility forthcoming from the 
existing vocational training and placement arrangements. This is to be 
examined first. 

Foremost among the vocational training programmes are those at the 
industrial training institutes (ITIs), Though the minimum educational 
qualification prescribed for admission in the ITIs for most of the trades is 
standard VIII or IX pass, they are sought and secured by candidates with 
a far higher level of educational attainment. Non-matriculates usiially find it 
difficult to get admission.^ This apart, the training in ITIs is highly institu- 
tionalised and adaptation of the curricula to the changing demand patterns 
is slow to come about. The training period is considerably long, extending 
from 9 months to 2 years. Though stipends anddress allowance, etc., are given 
to the trainees, the parents of the 'school dropouts find it financially diflicult 
to maintain their wards for the full duration of the training. Thus, astiii.iig.s 
stand, much reliance cannot be placed, on ITIs for help in respect of school 
dropouts. 

So it appears is the case of training envisaged under the Apprentice Act, 
1961. Though legally there is no bar on children of 14 years and above seeking 
training under the provisions of the Act, in practice the preference is for 
candidates in the higher age groups and.' with better qualifications. In fact the 
Act was amended in 1973 to include the training of engineering graduates 
under its purview.^ On account of the various administrativelapses, a number 
of small factories and trades at the semi-skilled level, which are best suited to 

^Report of the National Commission on Labour, New Delhi, Government of India, 
Ministry of Labour, & Employment and Rehabilitation, 1969, pp. 384-85. 

^Report of the Education Commission 1964-66, op.ciL, p. 37L 

^Annual Report of the Ministry of Labour, Government of India, New Delhi, 1976-77, 
Volume II, p. 1, 5. 
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school dropouts, are generally observed to be not included in the coverage. 
As in the case of ITIs, the candidates might be getting stipend during their 
training, but there is no guarantee of a regular placement in the establish- 
ments providing apprenticeship facility.- 

The programme of imparting vocational training within the frame of 
general school curricula is a major reform effort initiated in recent years 
towards atliining education to manpower requirements.^ But it appears 
doubtful whether the programme would be able to provide the necessary 
help to school dropouts. A major deterring factor is the long cloration of the 
traiiiingenvisaged (24“y^srs). The emphasisis also seen to be on Tetaining the 
pupils ill the school stream rather than help them in immediate employment. 
Ill addition, since admissions to the vocational training are open, to all, some 
of the courses for which the prospects are good arc secured by students who 
have no femiiy or other compulsions to seek immediate employment.^® 

Besides, some vocational training programmes are run by organisations 
like Small-scale Industries Service Organisation ; Central Social Welfare 
Board; Village and Cottage Industries Commission; Central Ministry of 
Agriculture, etc. As these programmes are generally oriented to persons 
already pursuing some trade or craft, in order to supplement their skills, 
much cannot be expected from them to meet the particular needs of school 
dropouts. 

Turning to placement per se, the major facility is the employment exchange 
with its network spread over important places in the country. The exchange 
helps to effect placements of the job seekers registered with them, against the 
vacancies notified by employers as per the stipulations of the Compulsory 
Notification of Vacancies Act 1 959, or otherwise. Provision exists for specialis- 
ed services in respect of the physically handicapped, the scheduled castes and 
tribes, ex-servicemen, persons retrenched from public sector projects etc.^^ 

^Reference here is primarily to the scheme of vocationaiisation of education at the +2 
stage under the lO-f-2 system launched in February 1977. As this schcjne is still at the experi- 
mental stage (vide, Annual Report of the Ministry of Education and Social Welfare, 
Department of Education 1977-78, p. 9) it is not possible tomake any detailed comments on 
it. It may be stated that this scheme is in pursuance of the recommendations made by the 
Education Commission 1964-66 (Report, op. ciL, chapters 11 and V). 

this connection the comments made by the Education Commission on the function- 
ing of the junior technical schools and technical high schools which also try to combine 
general education with technical training, are very relevant (vide, Report of the Education 
Commission 1966, op. cit„ pp. 371-72). 

iiGovernment of India, Ministry of Labour and Employment, Annual Report 1978-79, 
Volume II, pp. 1-2. The total number of employment exchanges functioning in the country 
at the end of 1978 was 601. These included 66 University Employment Information & Guid- 
ance Bureaux; 15 Professional and Executive Employment Officers, 8 Colliery Exchanges, 
11 Project Employment Exchanges, 16 Special Employment Exchanges for the Physically 
Handicapped and 1 Special Exchange for Plantation Labour. In addition, 190 (Provisional) 
Employment Infomiation &. Assistance Bureaux to cater to the needs of rural areas were 
also functioning in different community development blocks. Vide, Annual Report of tlie 
Ministry of Labour Sc Employment, Government of India (1978-79), Volume 11, p. 8, 
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The school dropouts"'do not 'however fi'nd' a place among these special 
'categories. They have to queue up alongwith the general category. Apartfroiii 
this/ an examination of the present .placement strategies of the exchanges 
suggests that the accent is increasingly on the educated, f.e., graduates and 
other technically well qualified. One cannot have any dispute with this strategy, 
for, the nation has invested considerably in the educated and their employ- 
ment could be expected to yield better returns to the national product than that 
of school dropouts. Certainly the placement requirements of the latter cannot 
take precedence over that of the former. At the same time since the school 
dropouts constitute a significant number, their interests cannot be ignored 
altogether for long. 

With rapid industrialisation in the country, the demand for new hands is 
bound to arise at all levels of technical skill. In view of the large scale un- 
employment among the educated, it might appear as a good proposition to 
train and place them in jobs even at the semi-skilled level. The educated 
also on their part might show willingness to accept such jobs. But in all 
likelihood, they would be constantly attempting to shift to the white collar 
jobs, even if that meant lower remuneration, because of the social values in 
vogue. So in the long run the scheme might not prove to be an advantageous 
investment. On the other hand, school dropouts can be expected to fill in the 
bill very well at the semi-skilled levels. They may not only hold on to their 
jobs for a longer period, but be contented too. 

The discussion in the foregoing paragraphs clearly indicates the need for 
launching a separate scheme for the training of school dropouts in tlie 
vocational skills and placement. The broad guidelines in that regard are:^^ 

L Training should be linked to immediate employment opportunities. 
In other words, it should be localised and should be for jobs that are 
expected to come up locally in the near future. 

2. The programme should be in such areas where the skills could be 
acquired in a short time and for which the trainees need not be liiglily 
qualified. 

3. The course content, the timing, and the intake of trainees in respect of 
each training course, etc., should be decided as the situation demands. 

4. The overhead charges should be kept as low as possible. To this end, 
the possibilities of utilising the facilities in local institutions, general 
and vocational, should be fully explored before launching a training 
course. Thus, the programme visualised here is not traditional insti- 
tution based, but largely ad hoc, each course adjusted to suit local 
demand;, ‘ 


^^These are drawn keeping in view the suggestions made by the Education Commission 
in respect of vocationalisation of education, vide. Report, op, cit., pp .160 and 376. 



Occupational Needs and Pre-employment Training Non-students 685 


I 




5. Ill order to achieve the- immediate objective of placement, there should 
be close liaison, between the industry and the organisers of the training 
schemes both at the formulation and implementation stages. 

PROGRAMME 

The planning of a training course according to above specification involves 
five major steps. They are: 

1. .Determining the number of school dropouts in the area, their 
educational attainment, present occupation, aspirations, financial 
or other resources of the parents. 

2. Identification of the local employment opportunities, the type of 
trades, the number of jobs and the trends thereof. 

3. Enlistment of the cooperation of the employers both in running the 
training course and also towards the final placement of the trainees. 

4. Securing the resources — finances, trainers, workshop and class-room 
facilities, etc. 

5. Establishment of an organisation to coordinate the above four stages. 

Determining the Number of School Dropouts 

There are broadly two approaches for finding out the particulars about 
the school dropout population in a particular area. One is field survey and 
the other is to depend on the secondary data. A major secondary source of 
data is the school enrolment records. By comparing the registers of all 
the schools located in the area over a period, it is possible to arrive at a rough 
estimate of the number of school dropouts, their educational attainment, 
family background, etc. But a serious limitation of this estimation is that it 
assumes that those who discontinued or failed to re-enroll in the higher level 
school arc school dropouts. It is quite possible that the pupils concerned 
might have discontinued on account of their parents shifting to some other 
place and there they might be still continuing their education. In any case 
trackiiig down the school dropouts solely on the basis of school records is 
not an easy task. Further, the school records do not provide esscnlial 
iaformation on aspects like the present status of the school dropouts, 
their employnieiit aspirations, etc. For collecting information in this respect, 
some field investigation may become necessary, though the school records 
could be a good starting point 

Assessing the Employment Opportunities 

Assessing the employment opportunities for tiie school dropouts involves 
two types of estimations, one in respect of employment for wages (salaries) 
and the other in respect of self-employment. In both the cases, the basic data 
could be obtained either through field investigations or from secondary 
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sources. As regards employment' with factories aiicl other ■estaWisliiiienls, 
the chief secoiidary' source is the marlcet.inforiiiatioii data periodically brought 
o'Ut by the Directorate General of Empioymeiit and Training. A major draw- 
back is that except the establishments in the public sector and' the major 
. medium .units in the private, sector, a large number of small establisliiTieiits 
are not under any obligation to intimate the vacancies with them. 

The second major source is the census. The inter-census variations in the 
occupational structure in a particular area could be utilised' for iiiakiiig 
demand projections about the employment opportunities in that area. 

A third, source is the five-year development plans. The development plans 
worked out in respect of a particular area could serve as the basis for esti- 
iiiatiog the employment potentialsinthat area. But, unfortaiiately, except in 
the case of metropolitan and other special regions, area planning, say, for the 
districts or smaller towns, is yet^find its firm moorings in this country. 

The licences' issued for the location of certain big industries is aiiotlier 
source which can be made use of for estimating employment, direct and 
indirect (in the anciliary units, in the services sector, etc,), that are likely to 
come up around that location. But if the past experience' is any indication 
there would be generally a long time gap between the issue of a licence and 
the establishment of an industry and at times the industry may not co,nie 
up at all. 

Yet another important source which could provide the necessary lead for 
the estimation is the ‘discussions with thelcnowledgeabie persons’ le,; ofiicials, 
publicmen, academicians, etc., from the area.^3 

The estimations based on such secondary data could provide ' broad, 
magnitudes of the demand for various categories of workers. But this may not 
be sufficient for working out all the details, of a traiiiiiig'coiirse. Some, infor- 
mation like the skills and the experience' expected, wages payable, etc., might 
have to be collected through field investigation of the prospective einplo}xn:s 
themselves. 

The major deterring factors in the case of fi.eld surveys are tlie high costs 
and the long time involved for completing the invecstigations. Therefore, it is 
generally suggested that in the determination. of both the" number of school 
dropouts and the employment opportunities for them, it is advisible to adopt 
a combination of field survey and compilations from secondary sources. ‘ 
: Such, an. approach could be expected to foring down the costs , and ti.nie 
considerably. 

Enlisting the Empbyers^ CooperaU^^^ 

A certain perceiitage of school ■ dropouts- trained in occupatioiiaJ skills 
could be expected to go in for self-employment, but as things stand at present, 

■ ^^Educatioii and Manpower Coordinatioa—A Survey Design (Mimeographed), 
Bombay, Government of Maharashtra, Finance Department, 1971, p, 1 1. 
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a large majority would be wanting to be employed for wages. It is desirable 
then to associate prospective employersall through, i.e./from the planning 
stage of the training programme. One way of ensuring employers’ cooperation 
is by imposing certain statutory obligations as under the Apprentice Act 1961 . 
But there is a danger of employers following such stipulation more in breach 
than in spirit. Further, since the primary objective of the training is to secure 
immediate employment, the statutory enforcement may not "be of help. 
Employers have to be convinced of the advantages accruing to them in 
participating in the programme and in that regard a persuasive approach 
might be more effective. But in that process the interests of the school drop- 
outs should not be sacrificed. An appropriate balance between the two 
approaches has to be struck and the ingenuity of the organisers counts a lot 
in this respect. 

Finances 

Since economic backwardness of the families is one of the major reasons 
for school dropouts, any training scheme intended for them should include 
some financial incentives to the trainees. This is particularly needed for 
those already employed (though for very low wages) to help them to come 
forward to partake in the programme. One suggestion is to provide stipends 
during the training as is done in the case of trainees of ITls, etc. The second 
suggestion is for loans for undergoing the training, to be recovered in instal- 
ments after they have secured jobs. This requires either the employer or some 
other agency standing guarantee for repayment of the loan by the trainee. 
Such an undertaking is difficult to get. Another suggestion is provision of part- 
time employment during the training period by the employers participating 
in the programme. This enables the candidates to earn while learning new 
skills. The prospective employer and employee could also know in the process 
about each other well before the permanent absorption. 

The finances for meeting the expenses on trainers’ equipment, etc., could 
be secured under some of the employment promotion programmes provided 
for in the five year development plan like those for the educated unemployed, 
etc. As stated earlier, the employment of school dropouts is an important 
social service, deserving due consideration in the developmental activities. 

Other resources like classroom accommodation, training tools, etc., may 
at times prove more difficult than the finances. This is so because the training 
courses envisaged are essentially of short duration and of the nature of a crash 
programme. As stated earlier, the range of skills and the method of training 
of each training course may have to be decided according to the varying 
demands of the situation. Therefore, the number of trainers, the type of 
training equipment required, etc., may have to be decided and secured on 
an ad hoc basis. The cooperation of local technical educational institutions 
for running the courses is, therefore, highly desirable. 
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OrgmuMtion 

Ill the establishment of an organisation for iiiaiiagiiig the prograiriine 
under discussion, two factors' rn.ay be taken special note of. First is that the 
training courses envisaged have to be. highly local in character, to inatcli the 
occiipatioiial needs of the school dropouts with the emerging job opportimi- 
ties ill a particular area. The cooperation of the employers, ed'iicatioiial 
institutions, etc,, preferably on a voluntary basis, would be required to keep 
down the costs. The organisation could be set up within those State depart- 
ments: which control the industrial training institutes. But there is the danger 
of the usual rigidities of a state agency seriously cuitai,llng the flexibility that 
would' be locally required. The advantage therefore seems to lie in tlie coiisti-, 
tution of local autononious agencies with representatives from industry, 
voluntary service organisations etc. Such an agency could be located ii'iider 
the aiisp.ices of tlieiiiunicipai council in the. case of areas with population 
of 1,00,000 and above, and in the case of rest of the areas in the zila parishad 
(district board)/panchayat sa.'mitis. Incidentally this proposition won id be in 
line with the recommendation made by the Education Comiiiissioii for 
decentralisation of educational (general as well as vocational) administration 
inthecoimtry.^-^ 

□ 


Integrated Ediscaf ion 

Central Government provides assistance to State Goveroments 
for placing handicapped children in ordinary schools since this a|)pears 
to , be the most practical way of enlarging educational opportunities 
.for handicapped children and. reducing their sense of separation. The 
following State Goveniments/Union Territo.ries have agreed to operate 
t.h.e 'prog.ra,iTinie: Andhra Pradesh, Delhi, Haryana, .Hi.machal Pradesh, 
■Kerala, Maharashtra, Orissa, Rajasthan, Ta.mii Nadu, Uttar .Pradesh, 
'West Bengal. 

■ — ^Annual .Report, 1978-79, Ministry of. 
Education a,nd .Social ' Welfare, Govern- 
ment of India. 


^^Report of the Education Commission 1 964-66, t?i?. cit , p 45 



Innovative Approaches in Management of Child 
Welfare Services— A Case Study 


Mina Swanninathan 


A n outstanding characteristic of child welfare services in the 
country is the gap that is often found to exist between policies and 
sciiemes as conceived and their actual execution inthefield. It would, therefore, 
be worthwliile to study in some depth the workings of an agency which has 
evolved a structure and procedures enabling objectives to be translated into 
action with a fair degree of success. A small voluntary agency with a scattered 
programme functioning in urban areas, Mobile Creches (Delhi and Bombay), 
provides such an example. 

Before analysing the elements of its success, one must ask, what is mobile 
creches ? Today an agency which runs a chain of day-care centres in Delhi and 
Bombay for the children of imderprivileged working women, either living on 
construction sites or in resettlement colonies, mobile creches for working 
‘mothers’ children developed from a simple response to the inhuman neglect 
of young children of migrant construction labour on large constroclion sites 
in Delhi. 

THE PROBLEM OF THE MIGRANT CHILD 

Unskilled labour from the rural areas of nearby States like Rajasthan, 
these workers move from site to site according to the availability of work, 
ill such families, both men and women have of necessity to work in order to 
make both ends meet. Usually, the families live in temporary huts on the work- 
sites themselves, without benefit of even the barest civic amenities such as 
water supply, sanitation, garbage disposal, etc., leave aside more elaborate 
facilities such as medical or educational services. The Contract Labour Act 
which makes provision for the hygiene, welfare and living and working 
condition of imskilled labour employed in such circumstances, is more often 
honoured in the breach than in the observance. Civic authorities do not 
concern themselves with the provision of services, as the huts are temporary 
settlements, and contractors provide the barest minimum acceptable to people 
who are used to rough conditions. Children under these circumstances grow 
up in a harsh environment exposed to the severest health hazards, besides 
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' being' iieglected by parents,' of necessity, and by tlie larger society. Since the 
migratory families are nuclear, and both parents are at work, the care of the 
babies is left to the slightly older children, who also perform other duties like 
fetching water, keeping watch over huts, cooking and carrymg food to the 
; parents, etc. Thus the older' children are simultaneously deprived of the, 
chance of an education, even if the migratory nature of the work allowed them 
to go to school. The sight of such children wandering among the rubble heaps 
of coiistriictioii sites is common enough, but it was not till Mobile Creches 
was launched in 1969 that any serious response to the problem appeared. 
Starting with, a simple creche in a tent, intended to care for the • infants 
alone, the organisation quickly found, itself up against several problenis. 
First, the poor health and sanitary conditions in the labour camps made the 
running of a creche a far from si.mp.le baby. sitting enterprise, but involved a 
complex chain of activities including clinical and preventive health, nutrition 
and creation of basic standards of child care for children in such circum- 
stances. Second, the older children had to, be catered to, and this iiieaiit the 
evolution qf a programme of nursery and primary education which would 
not only keep the children engaged, but be suited to the special needs and 
requirements of the situation. Third, the virtual absence of any category of 
workers, trained to deal with such a wide range or such a wide variety of 
skills and activities, led to the setting up and slow evoliition of a prograiBine 
of training and to the combination of training with management which is 
characteristic of the programme today. Lastly, the need to communicate with 
parents and to involve the adult community in the programme led to the 
development of a programme of adult education side by side. In addition, 
there were the usual teething problems of recognition, funding, accommoda- 
tion, etc., besides the special ones of working with building contractors and 
coordinating with several government departments. Later on, the agency 
carried day-care programmes to resettlement colonies, catering to the needs 
of children of working mothers belonging to the lowest economic groups, 
engaged in such occupations as domestic service, scavenging, liawldiig and 
vending, waste collection, etc. With some modification, the same programme 
design is offered. 

THE ■ PROGRAMME A,S IT IS TODAY ' 

any given time, there are about '30 centres in, operation, in, Delhi .and 
about 20 in Bombay. On construction sites, the cent.res are housed in very 
si.mple accommodation provided by the contractors, either a small two-room 
shed with a little open .enclosed space, in front of it and an elementary kitcheii- 
cum-store or si,milar ' accommodation improvised' in a . ^ semi-finished portion 
of the building under construction. In resettlements, low-cost structures 
using local materials have been put up to Louse' the centres. Children in the 
age-group 0-14 are to be found in the centres. For convenience, they are 
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divided into groups: creche (0-3)-balwadi (3-6) and 6-f in informal primary 
education. In practice, however, the grouping is not rigid, and there is consi- 
derable freedom of movement. This enables older children to comfort and 
take care of younger ones keeping the infants on their laps or beside them 
when they study or play, while the babies return to their own age group as 
they develop self confidence. The daily creche routines emphasise cleanliness, 
habit formation, nutrition and affectionate interaction with adults. One of a 
panel of doctors visits each centre once a week for treatment of cases, and 
advice on preventive health, and follow-up is done by the staff. On construc- 
tion sites, mothers come in once or twice a day to breast-feed infants. Advice 
to mothers on health, nutrition, family planning and child care is usually 
given informally during such meetings during the day or when the staff goes 
on their daily morning rounds. The daily programme for the 3-6 consists of a 
wide variety of structured and unstructured play, using simple low-cost and 
easily available and replaceable materials and equipment. Educational games, 
arts and crafts, experiences with natural materials, songs and dances form the 
core of this programme which gradually perpares the child, through partici- 
pation in a structured programme, for the more formal business of learning the 
three ‘rs.’ The 6-\- get more formal lessons in language, mathematics and social 
studies, and are helped to acquire the basic skills of literacy and numeracy, 
but still using informal methods, stressing play, games, and handwork. Older 
children, who have been helped to local municipal schools, usually come 
back for at least a few hours every day for personal tutorial help, and partici- 
pation in other activities like arts, music, games and sports, etc. The usual 
daily routine is as follows: early morning cleaning and setting up of the 
centre with the help of all staff members, daily visits to all the homes to 
collect the children and meet the parents, cleaning of the children, milk, 
games and prayers. Between 10 a.m. and midday, organised play and 
educational activities for each age-group according to age-level; at twelve 
noon, a supplementary mid-day meal of porridge with vegetables followed by 
group clean-up. The afternoons are spent in a variety of informal activities 
with emphasis on arts, music, gardening, story-telling and reading followed 
by games and sports, outdoors vrhen weather permits. Late in the evening, 
after 7 p.m., literacy classes are held for men and women separately, for two 
hours, five nights a week, mostly staffed by the same people who work with 
the children during the day. 

Occasional programmes include parents’ meetings; special demonstrations 
and discussions for women; performances by an educational drama troupe 
set up by the agency ; celebration of community festivals, etc. By and large, 
the same staff is required to perform all tasks. 

The Programme and Management Implications 

1. Comprehensiveness— Ml age groups from birth onwards are included in 
some way and at some time or the other. This makes the task heavy and 
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cliiTiCult, but varied ; however, continuity of attention and reinforcement to 
the child is possible, especially in resettlement areas where the population 
is stable. On work sites, where there is heavy turnover of labour, individual 
folfow-up is difficult 

Implication: flexibility and variety in programme , to meet , all needs, 
adaptability, quickness of response in staff and personal coneern and interest 
ill individuals and their growth. 

2. Integration— IhQ programme includes within its range health care work, 
education,., play, recreation, arts and crafts, adult literacy /extension and. 
communication with adults. 

Implication: multipurpose staff with the skills and abilities to deal in the 
course of the day with all these varying aspects, and to create a home like 
informal atmosphere. 

3. Relevance — The programme is closely geared to the needs and condi- 
tions of the community it serves. 

Implication: familiarity with and understanding of the problems through 
constant study and appropriate means to communicate knowledge effectively. 

4. Flexibility— Th& programme has evolved in a variety of ways and is 
flexible in several senses; it is simple enough physically to operate with 
limited equipment and to be able to move at short notice, hence the name; 
local problems have to be solved locally and decisions taken on the spot 
according to circumstances. 

Implication: resourcefulness and initiative on the part of the staff is 
necessary as well as a decentralised administration which makes it possible 
for initiative to be exercised at alMevels. 

EVOLUTION OF THE STRUCTURE 

It is worth repeating that the present structure, procedures and organisa- 
tion of recruitment, training and management have evolved over a period of 
years through a process of trial and error, and largely guided by non-profes- 
sionals with no preconceived notions of management. The constraints and 
limitations of the situation have also played a part in the evolution. 

The basic structure of the organisation can be seen atthree levels : (ci) field, 
(b) supervisory, and {c) managerial. Each will be considered under the 
following heads: (/) functions and required job characteristics, (z7) recruit- 
ment, (Hi) training, and (/v) development. 

Field Staff 

Functions: The worker in a centre functions as a multipurpose worker. 
This implies that an individual has to be able to do several tasks, be adaptable, 
quick, flexible, but may, as a result, never become highly skilled in any one 
particular activity. Even more important is the ability and willingness to 
participate in an atmosphere of sharing and equality. Within centres there is 
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no hierarchy. Though each centre is managed by an in charge, specific tasks 
like cleaning oi teacning are not associated with individuals, but all must be 
willing to join in all work. The willingness to engage in the heavy manual work, 
olten diity, involved in child care is an important attribute in a culture in 
which such activities are stigmatised. 

Recruitmerit: Workers are selected for aptitude and then involved in a 
ptocess of continuous in-service training. The minimum qualification is high 
school though women with no or lower educational qualifications are also 
accepted for work in the creches if they are otherwise suitable. The recruitment 
is essentially through a process of self-screening— aspirants are sent out to 
work in centres under the guidance of experienced field staff. Those who feel 
uncomfortable either with the nature of the work or the working atmosphere 
with its absence of hierarchy or class divisions of tasks, drop out within the 
first few weeks or days. 

Training: Training, which is essentially practical and field-oriented, 
may be conceptualised in four stages. The first stage is that of exposure to the 
on-going work, with limited participation. This coincides with a period of 
screening and may be a few weeks in duration. The second stage is the field 
training under the guidance of experienced and senior staff. It basically 
consists in acquisition of basic skills, procedures and routines through a 
process of drilling and repetition, and imitation of role models. The third 
stage is that of rationalisation, where a theoretical element enters. Through a 
series of discussions and workshop sessions, the worker explores and learns 
the basis of the various routines, the need and relevance of various skills, 
and the underlying objectives and meaning of the programme. The process 
is inductive and participatory, in which the trainee starts with the immediate 
and concrete daily experience, analyses it and arrives hopefully at the under- 
lying principles. These workshop sessions are conducted by the supervisory 
staff, with some assistance from resource personnel, using a variety of partici- 
patory methods, involving games, visual aids, role play, etc. This stage of the 
training lasts for a j^ear or more, during which time new skills are also cons- 
tantly taught. The fourth stage is that of problem solving, anon-going process 
in which people at all levels are continually involved. Workers with more 
than two years work experience gradually get involved, are promoted to 
training and supervisory work, participate more in problem solving 
discussions. 

Development: Some turnover is inevitable in any institution with 
largely female staff and this is compounded by the low salaries. Yet stability 
of staff has been achieved to a considerable extent by: (a) the availability of 
job security and some benefits such as medical care, provident fund and 
gratuity, interest free loans, etc., {b) fixed grades with regular increments, and 
(c) the possibility of rapid promotion through several grades. Initial salaries 
are deliberately kept very low to allow for the rapid turnover in the first 
few months of service, during which time the worker anyway is still under 
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training and brings in less than is put into liim/lier. All promotion is the 
outcome of lairly elaborate annual exercise in evaluation in wliicli each 
worker is assessed by two others at a higher leveh and then reviewed by a 
group at the siipervisory/managerial level. For the individual this links 
perfornxance' with promotion. While rises are never aiitoinatic, there is the 
possibility of rapid movement in responsibility, position, function as well as 
ill salary. Several dramatic instances, exist within the ■institiitioii to act as 
constant reminders of this possM^ 

Supervisors 

Functions: Known as ttainer/supervisors, they perform the double role 
of training and guidance as well as field supervision. They play a key part in 
maintaining internal communication and participate in policy making. The 
functions of a supervisor include the following: contact with local commiinity 
and study of its problems, organising hicilities at local level, all activities and 
programmes with children, field guidance of new staff, recruitment, discipline 
and management and training of staff, preventi ve health work in the commu- 
nity, maintenance of records, accounts, preparation of reports, negotiations 
with contractors on work sites, and involvement in policy issues through 
discussion at regular meetings. 

Recruitment: The supervisory cadre consists of people with varying 
educational qualifications (high school to MA) and specialised training 
(B.Eds. MSW, and dietetics, etc.) but having in common long exposure in the 
field and practical experience of handling problems. There is no lateral entry 
by direct recruitment to this cadre, a few experiments in that direction have 
proved disastrous in the inability to engender appropriate skills or confidence 
on the part of the field staff. This practical training enables them to act as 
examples to the field staff. 

Training and Development: Training and development proceeds through 
apprenticeship to more experienced person. Time is allotted for partici- 
pationintheformaltrainingprogrammeoffield staff. Resource people and 
personsat the managerial level in turn guide and direct, conduct refresher 
courses on specialised areas, while self-study helps to upgrade knowledge and 
skills in various disciplines. The forum for decision-making problems-solving 
and exchange of experiences, which is itself an educational and staff develop- 
ment activity, is the fortnightly supervisory meeting. This meeting is also an 
exercise in collective decision-making and training methodology. 

Management 

The management consists of a governing body often people drawn from 
a somewhat larger group which forms the society. The constitution of the 
registered society lays down that office-bearers and members of the governing 
body have to be drawn only from among those who are ‘actively’ associated 
with the day-to-day work. As a result, the chairman, secretary, and several 
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other members, of tlie group (five at present) alsO'Carry executive responsibility 
fo.r field supervision and direction of the day-to-day programme. In their 
capacity as executive officers, they are paid workers, also on regular though 
modest grades with service benefits, .etc. 

.Function: Multi-purpose functioning is expected even xit this level, 
as ill addition to responsibility for assigned .iiinctions, nieinbers arc also 
expected to carry the load of the various honorary offices by rotation and to 
l.e.iid a' hand at chores when .needed. 

Recruitment: Both professionals and non-professionals have been 
inducted into the group. The primary qualification, besides the one already 
iiieiitioned of willingness to be 'actively involved in a,n executive capacity, is 
the sharing of a common work-style and approach. No special consideration 
is given to academic or professional qualifications, but as with the supervisory 
cadre, position and salary are related, not to academic qualifications, but to 
the level of responsibility effectively carried. 

Training and development result from induction of new members, regular 
interaction within the group, observation and study, programme monitoring 
and participation in the in-service training. 

PROCEDURES FOR ADMINISTRATION AND COMMUNICATION 

The key personnel for administration and communication within this 
three-level system are the supervisor/trainers. Each supervisor has responsi- 
bility for two centres. This permits them to spend at least two full days a week 
in each, even allowing for the demands made fay their other functions of 
training, record-keeping, etc. Besides, for administrative convenience, centres 
have been grouped into zones of four or five centres, under the overall care 
of a senior person, known as a zonal supervisor. This permits for interaction 
and consultation between two persons at least in dealing with problems, at 
the immediate field level 

There is exchange of views, adjustment, sharing, guidance of the newer or 
less experienced supervisor by a more experienced one; above all early intro- 
duction to the principle of joint decision-niaking as well as of accountability 
at the primary level. 

The basic mechanism of operation is the fortnightly meeting (backed up 
by a monthly smaller meeting of zonal supervisors). The functions of the 
meeting are: (a) opportunity to consult and seek guidance on the solution of 
specific problems, (b) coordination and programme planning, (c) coraraunica- 
tioii, (d) collation and maintenance of records, (e) checks on disbursement of 
supplies, salaries and matters connected with expenditure in cash or kind, (/) 
discussion of basic issues pertaining to policy, and (g) administrative 
problems relating to staff. 

In addition, small groups meet to prepare for training sessions and special 
educational meetings are held for refreshing knowledge or technique. The 
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smaller group of zonal supervisors nieets once a nioiitli to thrash out, issues 
in greater detail, and also' to deal with problems of staffing and inaiiagemeiit 
more fully. Mutual consultation in such matters over a period of time has led 
to an agreed system of joint decision-making. It is custo.m.ary now to dassify 
all problems into two groups;- those which can and shoiiki be dealt with 
immediately at the local level, where there is a premium on ■ speed and initia- 
tive; and those which need to be. referred back to the group for discussion. 

,.: T'iie first type of problems may also be raised for further diseiission, or even 
broiig'.ht up niereiy as illustration, at any subseqiien 

Ollu^r Channehof Commtm^k^^^ 

Parallel with these meetings, other groups of workers also meet at regular 
intervals. Incharges of centres meet twice a .month-—once for a training 
session on some specific topic or problem, once a month for general review of 
programme individual problems, settlement of monthly accounts, planning 
of programmes and other routine/administrative matters. 

All workers are grouped and attend at least one group meeting or training 
session each month. These would be concerned with demonstration and 
training for activities related to some special topic; the groups are iisoally 
divided as creche, balwadi, non-formal, etc. In addition, there are specialised 
groups helping to develop individual skills, or for the creation of specialist 
cadres such as arts and crafts, music, dance and drama, community health 
workers, etc. These specialised cadres areintended to strengthen special talents 
and provide special knowledge. The specialised workers are however drawn 
from the core programme, and continue to retain their ability and willingness 
to turn their hand to whatever is required in any situation. Any individual 
worker must attend at least one group session every month, and may, in fact, 
attend two. This continuous contact, besides administrative convenience and 
ongoing development of stalf, also acts as an immediate channel of communi- 
cation. 

This is the horizontal channel of CGinmunication in which workers meet 
across centres in larger groups, for the purpose of training sessions, during 
which they come into contact with supervisors other than their own immediate 
one, resource persons, and administrators. 

Vertically, workers are grouped in centres, each under an incliarge guided 
by a supervisor, and under the overall care of a zonal supervisor. This is 
their vertical channel of communication. 

Once or twice a year, the entire staff at all three levels joins in a social 
gathering. The basic purpose, of this is. To create' a sense of so.lklarity and .■ 
oneness with fellow workers and this is achieved mostly by informal inter- 
action at a picnic or excursion. However, on some occasions, some planned 
educational components are also introduced. 
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Maiiagerkil Straia*gies and their Outcomes 

From this brief description of liovv the "system opcralcs, one may derive 
the followiiig underlying principles which have been, applied: 

' Ecpmlpay for equal iror/c;. Payment (both , in terms of prestige and in lerins 
of money) is related, to responsibility and competerice. Once the same level 
is achieved,, the reward is the same, regardless of earlier experience or educa- 
cationai qualification. These play a part only, enabling the better qualified to 
get a higher start at the entry point, but allows the competent, hard-working 
and responsible worker to catch up. This principle applies at all levels. 

Team work: The stress is on collective action and responsibility and the 
success of the team; an individual worker, even with specialised skills, is 
multipurpose, and hence can in emergencies always be replaced. I^his makes 
for niutual respect and tolerance and strengthens ability to work cooperulivcly. 

Collective decision making: This applies at all levels and allows lor the 
participatioii of all in the decision-making processes through the various 
group meetings. The same system applies at the managerial level. 

Democratic functioning: Lack of hierarchy in tasks, an informal atmos- 
phere in centres, participatory methods in training, consultation in framing 
progranime. 

Respect for demonstrated and demonstrable ability as the foundation of 
authority: No tasks are demanded at any level which are not performed 
capably, and showm to be so performed constantly, by those in authority. 
Respect for work is also shown in the high value placed on manual work and 
on physical participation in ail tasks, the lack of class/caste system in this 
regard, so different from the usual ayah/swecper/peon/clcrk type of 
hierarchy. Practical achievement in the iield is applied as the criterion of 
success. 

Decentralised decision-making and solving of local problems at local level: 
With high rewards for improvisation, inilialivc, flexibility, responsiveness 
and innovativeness. The examples of these arc regularly collected, quoted and 
made the basis for further training by discussion. 

TwO”\\eiy communication — both vertical and horizontal: Permilling feed- 
back as well as a chain, of command. 

Outcomes 

The structure and functioning of this system has enabled mubiie crceJjcs 
to come up with solutions to some problems usually met witli among child 
welfare personnel in large schemes of work. Briefly, these may be sunimorised 
under llic expression 'job commitment’. In spite of low pay, long hours of 
work, constant supervision, demanding schedules, and tough working condi- 
tions most of the people at work look fairly happy and involved and, what 
is more important, the staff turnover is, under the circumstances, very low 
after the initial screening period. What are the rewards, then, of such a job, 
which makes people stay on? First, there is a pleasant, homely and informal 
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working atmosphere in which laughing, singing and playing enter as naturally 
as 'performing chores and the youthfulness of the workers is allowed free 
scope, so different from the rigidly stratified and restricted social background 
from which the majority of lower middle class workers come. Second, the 
screcning.process retains only those with some interest. Third, the opportunity 
to identify with the institution comes through the various forms of participa- 
tion. Fourth, rapid promotion opportunities prevent stagnation and frustra- 
tion at work, and legitimate channels exist for airing personal problems and 
grievances. Fifth, opportunities to take responsibility, show leadership, take 
decisions, act speedily, arise daily. They not only allow the more able to show 
their qualities but lead to a growth in concern, interest and involvement for 
all. Sixth, the tremendous variety of activities encompassed within a single 
day precludes boredom of any kind and possibly even compensates for fatigue 
and sheer physical exhaustion. 

Lastly, some may also get satisfaction out of the fact that they are learning 
while they are earning, in two senses. Not only are individual skills and 
talents discovered, used and nurtured further, but many also go through the 
conventional process of educating themselves and obtaining degrees while 
they are at work. All these elements, which are the planned outcomes of 
certain managerial strategies, create the sense of commitment and concern 
which separates the job ‘merely done’ from the job ‘well done’ and which is at 
the root of quality in programme. It is this which enables the programme 
objectives of comprehensiveness, integration, relevance, continuity and 
flexibility to be fulfilled effectively. The wheel comes full circle, relating 
management practices, workers’ satisfaGtion and programme objectives, 

CONCLUSION 

Can ‘dedication’ and ‘innovativeness’ be replicated? 

It is a common place among bureaucrats, especially when on the defensive, 
to ascribe the success of voluntary agencies to a mysterious quality known as 
‘dedication’ or to the charismatic personality of a particular ‘social worker’, 
implying that these personal qualities, wliicli are acts of God and cannot be 
duplicated by man, are alone responsible for success and there is no need to 
try to achieve. The, above analysis should at least explode this myth. Dedica- 
tion fer from, falling, like manna from the heavens, in unexpected places, is 
soniething which can be encouraged and cultivated by the application of 
sound principles of organisationalbehaviour. It is time child w^elfare admini- 
strators ceased to take refuge behind such lazy and hypocritical banalities 
and, instead, took a good hard look at various productive and counter-pro- 
ductive inanagement systems. To do otherwise is to beg the issue. 

Another favourite debating point is whether so-called ‘innovativeness’ 
can be institutionalised, or, to put it differently, whether people can be trained 
to be ‘creative’. Here too the above analysis wmuld indicate the possibility to 
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be real by creating means which. permit, encourage, and reward such qualities 
whenever they appear. 

The answer to both these questions, then, is ‘yes, if you set about it in the 
right way’. Ilf a systems approach has any relevance at all to well are/ 
adiiiiiiistratioii, then it should be able with the help of such case studies, to 
tell us what steps are implied in the expression ‘the right way’. ' ■ 


llie Oiildreu Act, 196§ 

The Children Act, 1960, provides for the care, protection, mainte- 
nance, welfare, training, education and rehabiiitation of neglected 
or delinquent children and for the trial of delinquent children in the 
Union Territories. Experience gained in the implementation of the 
Act has brought to light certain inadequacies and weaknesses in it. 
The Act has been amended suitably by an enaciment wiiich has been 
passed by both Houses of Parliament. The President’s assent has also 
been received. Some of the major amendments are: (/) It has been 
provided that children’s courts constituted under the Act should be 
assisted by two qualified social workers, at least one of whom should 
be a woman, (li) Under the Act, child welfare boards arc expected to 
deal with neglected children, while delinquent children are referred 
to the children’s courts. Very often, it is found that reported cases 
of delinqueiicy are in fact cases of negligence. The converse may also, 
Oil occasions, be true. Provision has been made enabling inutual 
transfer of cases between a cliild welfare board and a children’s 
court. (Hi) The functions of the children’s homes and special schools 
are sought to be widened with a view to ensuring the development 
of the personality of the child. (/>) The administrator of a Union 
Territory has been empowered to' provide for a compreheii:siye,prc>g-' 
.ramnie, of after-care for completing the'' process of care and treatment 
of children under the Act. (v) The ban imposed on the appearance of 
legal ■ practitioners before the .ehildren’s courts has been removed. 

,, — Annual Report,. '1978-79, Ministry of Educa- 
tion and Social Welfare, Government of India 
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C HILDREN ARE the most important asset of a coimtry because they 
will be tomorrow’s young men and provide the human potential required 
for a country’s development. It is, therefore, imperative that today’s child 
should be healthy both physically and mentally so that tomorrow he turns 
into an energetic and dynamic young man with alert mind and is able to 
contribute the maximum to the national development. Thus efforts to improve 
the well-being of children is not only a humanitarian concern but a solid step 
towards the future economic and social development of the country. 

The Government of India has also recognised children as a ‘supremely 
important asset’ and that is why the needs of children and our duty towards 
them are enshrined in our Constitution, Article 39 of the Constitution has laid 
down in a nutshell our duties and responsibilities towards our children. 
According to it the tender age of children should not be abused and childhood 
and youth should be protected against moral and material abandonment. 

NATIONAL POLICY 

Realising children as an important asset, the Government of India 
adopted a national policy for children in 1974. This resolution said: 

It shall be the policy of the state to provide adequate services to children 
both before and after birth and through the period of growth, to ensure 
their full physical, mental and social development. The state shall prog- 
ressively increase the scope of such services so that, within a reasonable 
time, all children in the country enjoy optimum conditions for their 
balanced growth. 

The national policy enlists about fifteen measures which should be taken 
up to fulfil its objectives. 

The early years in a child’s life are of crucial importance to him. A major 
part of the child’s mental development and the fonnatioii of his bones, etc., 
takes place in the first six years of his life. It is, therefore, necessary that proper 
care is taken at least during the first six years of their life so that they are 
helped to be healthy children and then healthy men. 
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India ranks second in population in the world today. According to the 
1971 census, the total Indian population was 547 million of which 42 per cent, 
nc., about 228 million, were children in the age group 0-14 years. Out of these 
228 million, 188 million lived, in rural areas. There were about 115 million 
cliildreii in the age group 0-6 years, constituting about l/5lh of the total 
population. 

Maternal and infant mortality rates are very high. In 1971 the infant 
mortality rate was around 122 per thousand. This rate is the highest among 
.cliildren less than one year of age. 

Morbidity rate among children is also very high, it is estimated that 75 
per cent of the child population can be classified as not healthy due to illness. 
This high rate is largely attributed to uiiftivourable and insanitary environ- 
mental conditions, particularly in villages and urban slums. Many infections 
among cliildren like diarrhoea, dysentry, cholera, typhoid and hepatitis are 
caused by infected food also. 

There is plenty of evidence to show that nialniitrition is widely prevalent 
amongindianchildren. India’s level of protein intake appears to beamong the 
world’s lowest. Actually young children, pregnant women and nursing mothers 
need more calories and protein. Malnutrition and disease have a synergy 
relationship. According to a survey conducted by the National Institute of 
Nutrition, Hyderabad, nearly a million Indian children die every year mainly 
due to malnutrition and far more die due to infectious diseases which would 
not have developed but for the children’s poor diet. 

The picture above will show that for a proper development of the child 
it is necessary that care is taken from all angles; there can be no programme 
that will not suflur from some conceptual or operational limitations if under- 
taken in isolation. 

In the first four plans in India a few child welfare programmes were started 
but they generally covered just one or the other aspects of child welfare, with 
the result that their impact was not felt as miicli as it should have been. No 
coordinated strategy for child development programme was evolved till the 
Fifth Plan when the scheme of ‘integrated child development services’* was 
worked out. 

THE ICDS SCHEME 

Integrated child development services (ICDS) scliemc Involves the 
delivery of a package of services to children in the age group 0-6 years. The 
concept of providing such a package is primarily based on the fact that the 
combined effect of a few essential services will be more than if these services 
arc delivered in isolation. 

The objectives of the ICDS scheme are: 

(i) To improve the nutritional and health status of children in the 
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. age group 0”6. years. 

,(u) To lay the foimdations for proper psycliological, physical and 
social developiiieiit of 

(//i) : To reduce the incidence of mortality, morbidity, malniitrition. and 
school dropout. 

, (yv) To , achieve effectively coordinatioii of policy and implementation 
amongst the various departments to promote child development. 

(v) To enhance the capability of the mother to look after the normal 
lieakh and nutritionai needs of the child through proper nutritiGii aiid 
^health education. 

' , The following is the package of services which is being provided under the 
scheme: 

(i) ' Suppieiiientary nutrition ■ 

(/i*) Immunisation 
(iii) Health check-up 
(/v) Referral services 
(v) Non-formal pre-school education 
(v/) Health and niUrition education 

Availability of safe drinking water is essential for the proper development 
of the child and, therefore, efforts have been made for the convergence of the 
rural drinking water supply programme in the ICDS project areas. 

TYPE OF BENEFICIARIES 

As mentioned earlier also, children in the age group 0-6 years have been 
included as beneficiaries under the scheme. Since, for a child to be healthy, 
it is necessary that his mother during her pregnancy should also be healthy, 
pregnant women arc also covered by the scheme. Nursing mothers, during 
the period when the child is 0-6 months old, also come under the purvicAV of 
the scheme. Since the mothers plays a key role in the physical, psychological 
and social development of the child, v/omen in the age group 15-44 years have 
also been covered iiiider the scheme and will be given health and nutrition 
^education. The delivery of services to the beneficiaries will be as follows : 

Beneficiaries Services 

, 1. Children less than 3 years ■ . . (/■) /Supplemeiitaiy iiutritioii ■, ; 

(//) Immunisation 
{iii) Health check-up 
(?v) Referral services 
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; 2. Children in the age group 3-6 (/) Suppleiiieotary iiutrition 

years (Ji) Imiiiimisalion 

(///) Health dieck-iip 
(/>) Referral services 
(v) Non-foniial pre-school cdiicalioii 

3. Pregiiaiit and nursing mothers (/) Supplementary nutrition 

(ii) Immunisation of pregnant women 
against tetanus 
(m) Health check-up 
(Iv) Referral services 
(v) Health and nutrition education 

4. Other women (15-44 years) (vi) Health and nutrition education 

As mentioned eaiiier also the ICDS scheme started in 1975. Since it was a 
new concept and a new scheme of its type, it was started in 33 experimental 
projects. It lias now, however, been expanded to 150 projects with, another 50 
in the offing. 

Since the poor economic status of children has a direct correlation with 
their general health and nutritional status, it was decided to start the ICDS 
projects in areas predominantly inhabited by poor people. In the selection of 
projects in rural/tribal areas, priority consideration is given to the following 
factors: 

1 . Areas predomi nantly inliabited by tribes, particularly backward tribes ; 

2. Backward areas; 

'3. Drought-prone areas;- 

4. Areas inliabited predominantly by scheduled castes; 

, 5. ■ Nutritionally deficient ar and 

6. Areas poor in development of social services. 

Ill the selection of wards in urban areas, for urban projects, tlic priority 
coiisideratioii is given to: 

(a) location of slums; and . 

(b) areas predoiiiinantly inhabited by.scueduied castes. 

The .adrainistrative unit for theloGation.of IC-DS projects is either the 
conimiiiiity development blocks in.rural areas or the tribal development blocks 
ill tlic predomiiiaiitly tribal areas, or the, w.ards- or slums in urban areas. It is 
estimated that the total population of a rural project will be around 100,000 
of which children. in, the age group- 0-6: will be . 17 per cent, le,, 17,000; the 
number of women in the age group 15-44 years will be around 20,000 and out 
of this the niimber of pregnant and nursing women will be around 7,000. This 
is a general pattern and varies from block to block. 
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Fcrsoimel and Ftmcilonal Structm^ ■ ■ 

Under tlie ICDS scheme, the focal point for the delivery of services is an 
angaiiwadi. Almost each village (a population of about 1,000) will have one 
angaiiwadi centre. This may, however, vary if the population is much' different 
from 1,000. For actual delivery of services, an angaiiwadi worker (AW) 
will be ill-charge of each angaiiwadi centre. The angaiiwadi worker will be 
'responsible for the deli very, of services to children and women at the 
angaiiwadi centre. 

The anganwadi worker is an honorary worker (preferably a lady) getting 
an honorarium of Rs. 125 p.in. if she is not matriculate and Rs. 175 p.iii. 
if she is matriculate. As far as possible a matriculate anganwadi worker should 
be employed. But the primary consideration is that the anganwadi worker 
should be from the same village in which she has to work. She is assisted by 
a helper in her daily work. The helper is also honorary and is paid an 
honorarium of Rs. 50 p.ni. 

At the block level of child development project officer (CDPO) is in charge 
of the whole project. The CDPO is the supervisory and controlling officer. 
She/he is also the main coordinating officer as far as coordination with other 
departments or agencies at the block level is concerned. The scheme lays down 
that preferably the CDPO should be a lady and should be a graduate in 
either home science, niitrition, child development, social work or in an allied 
field. The CDPO should be of the same rank as the block development 
officer. 

The CDPO will generally supervise the work of 100 anganwadi workers 
in ail its entirety mid this is quite a heavy task. Therefore, to assist the CDPO 
in supervision, some supervisors (mukhyasevikas) have been provided. 
Generally there is one supervisor to look after the work of 20 anganwadi 
workers. 

Apart from the above field staff, the CDPO has been provided 
some administrative stall for his/her own oflice. 

For cfiicient delivery of health services under the scheme the health staff 
at the primary health centre (PHC) has been strengthened from ICDS funds. 
This additional health slaif is: 

— One doctor, preferably with diploma in child health 

— Two lady health visitors/public health nurses 

to eiglii auxilliary nursing midwives schcmie (ANMS), 

AddiUona.1 input of this staff at the PPIC forms an integral pari of the 
overall PHC structure. I’he implementation of the health component of (lie 
scheme will be the responsibility of the health staff although the CDPO will 
look after the project as a whole, seeing that the health services are also 
provided efficiently. 
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Delivery .of Services 

As discussed earlier, the anganwadi centre is the focus of delivery of all 
services to children and women. The anganwadi work'cr is the grassroot 
worker who would herself deliver or take the help of the health stafifin the 
delivery of the various services at the centre. Her duly will be to collect 
the children and women who arc the beneficiaries, at the anganwadi centre, 
for actua l delivery of services to them. The helper helps her in this. 

Initially, when the anganwadi worker is put on the job, she carried out a 
survey of her own area to find out the total number of children (O-d years) 
and women (15-44 years) and the total number of pregnant and nursing 
mothers in the area. In this way she is able to know the exact number of 
beneficiaries in her area who arc to be provided with the varioUvS services 
iiruler the scheme. It is only after this that the aclual delivery of services is 
taken in hand. A brief outline of each of Ihesc services is given below. 

Supplementary Nutrition 

Supplementary nutrition is given to children in the age gr<)up 0-6 years 
and to pregnant and nursing mothers from the low income families, irfowever, 
only the malnourished children in the age group 0-5 years are to be provided 
supplementary nutrition. For finding out the malnourished children, a weight 
curve graph is made use of. The weight of the child according to his age is 
plotted on this graph and it is found out as to whether the child is malnourish- 
ed or not and also in which category of malnourishment the child falls. All 
children who fall in the II degree of malnourishment or below are to be 
provided with supplementary nutrition. Children in the ill and IV degree of 
malnutrition arc severely malnourished and are given therapeutic nutrition 
and even children of iV degree malnutrition require hospitalisation. 

Ail the pregnant and nursing mothers from the families of agricultural 
labourers, marginal farmers and other poor scctionsof the community are to 
be enlisted for siippiementary nutrition. 

As far as the type of food is concerned, first priority is to be given to 
locally available food and the recipes prepared out of it should be to the liking 
of the local community. 

Supplementary nutrition is given on all days except Sundays and holidays, 
ix\, about 300 days in an year. The average cost of food has been estimated at 
25 paise per beneficiary per day. However, in the case of severely malnourished 
children, it is to be provided at the rate of 60 paise per child per day. The 
supplementary nutrition given in this account should be such as to contain 
about 300 calories and 10-12 gnis. of protein on an average. 

Nutrition and Health Education 

Nutrition and health education is to be given to all women in the age group 
1 5-44 years. Priority is, however, to be given to pregnant and nursing mothers 
and to women in the younger group, /.<?., 1 5-35 years. The following means are 
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' to be adopted for carrying the message of health and nntritioii ediicatioii 
:': (/) Use of mass media and other forms of pii^ 

(//) Special campaigns at suitable intervals; 

' (///J Hoiiievisitsbyanganwadi workers and ANM'S; 

(/>) Specially organised short courses in the village ; 

(f) Demonstration of cooking and feeding; 

(v/) Teaching in fiinctionaliiteracy classes under the scheme of functional 
literacy being implemented by the department of social welfare 
alongwitli the ICDS scheme; and 

(r/7) Utilisation of' health and nutrition education programmes of the 
Ministry of Health, Agriculture and Irrigation, etc. 

Immunisation 

Immunisation is the best method of preventing diseases amongst the 
pre-school children. Under the ICDS, all children in the age group 0-6 are to 
be given complete immunisation, including booster doses, against smallpox, 
T.B., diphtheria, whooping cough, tetanus and typhoid. Immunisation 
against polio-myelite is to be given to children in those areas which are polio 
prone. Immunisation against tetanus is to be given to all pregnant women. 

Immunisation will be given by the health staff, ANM, LHV or the 
doctor or by special teams of the health department at the anganwadi centre. 
The anganwadi worker will help the health staff in this by getting the children 
and women at the angamvadi centre. A complete record of immunisation of 
all children and pregnant women will be maintained in the prescribe cards 
kept at anganwadi centre. 

Health Check-up and Referral Ser vices 

Children and expectant mothers will be regularly checked up by the health 
staff. The health check up will include: 

{a) anti-natal care of expectant mothers; 

(/;) post-natal care of nursing mothers and care of new born babies ; and 
(c) care ofchildren under six years of age; 

. Any child or woman who needs special care or treatment or liospitalisatio'ii 
.will be referred to higher doctors or specialists or to a hospital, as the case 
■may be.''"' 

A health ea,rd is mai,ntained for each child recording the findings of the 
health fimctionaries after the health check up is done. In the case of pregnant- 
women an anti-natal card is maintained for recording the findings. 

Non-formal Education 

Children in the age group 3-6 are given non-form al pre-school education 
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.at the aiigaiiwadi ce.iitres. The children are not given any formal learning but 
proper attitudes and values and behaviour patter,ns, etc.f are developed in 
tlie,ni througli play-way methods. The creative' power and. Ihiokiiig of the 
cliiid is alkwed to be developed. 

MAimtoring cmd Evahmtion 

.For the e.flicient i.nipIementatioii of any newsclieme it is, necessary that it is 
coritiiiiioiisly monitored. This aspect has been specially taken care of in the 
ICDS scheme. Detailed monthly progress . reports are sent by every project 
officer to the social welfare department at the Centre regarding the progress 
made in, each project. These reports are examined thoroughly in the Union 
department of social welfare and deficiencies or bottlenecks, if any^ arc pointed 
out regularly to the respective State/U.T. with suitable suggestions. These 
co.ri*ective measures have proved -very, useful. . . ^ 

For the monitoring of health -and nutrition aspects of the schemes, each 
project has been attached to a nearby medical college or inedical institution. 
These institutions carry out two monthly surveys of the project and submit 
their report alongwith their recommendations to the State/U.T. Follow-up 
action on this is taken by the State/U.T. Governments, but closely watched by 
these medical institutions. These institutions also carry out base line surveys 
and six monthly report surveys to know the progress made by the scheme. 
All tliese medical institutions are working under thcovcrall supervision of the 
All India Institute of Medical Sciences, New Delhi. 

Evaluation of the scheme has been taken in hand by the Planning 
Commission. 

Budget 

ICDS is a Centrally sponsored scheme being implemented by the depart- 
ment of social welfare. The total expenditure on the scheme is being met by 
the Central Government except for expenditure on the nutrition component 
which is to be met by the State/U.T. Governments from their own funds, 

UNICEF has cojne in a big way to assist the ICDS scheme. They arc 
suppljfing jeeps, refrigerators, weighing scales, paper for health and nutrition 
cards, typewriters, mopeds, etc., and by meeting the cost of training the 
various functionaries. 

Training . . 

A great emphasis has been placed on training of the various functionaries 
under the scheme. Detailed syllabii .have been prepared by expert committees 
for training the functionaries. 

Anganwadi workers are given four months’ training at either gram sevika 
training centres of the State Governments or at the bal sevika training insti- 
tutes run by Indian Council for Child Welfare, or other inslilutions run by 
voluntary organisations. 


■ Training courses for supervisors. (niukhyasevikas) are of tliree montlis 
duration. Generally they, are being trained at faini,ly and child welfare. trai!ii,ng 
centres or at Lucknow. 

Training courses for child development project officers are of two iiiontlis 
duration. These have been so far arranged at the family and child welfare 
training centre, .Jamia' Millia Islamia, New Delhi (now a part of National 
Institute of Public Cooperation and Child Development, New, Delhi) and at 
the National Institute of Public Cooperation and Child Development, New 
.Delhi. 

Orientation courses in ICDS for the various health functionaries are being 
organised by the respective medical institutions attached to the ICDS projects 
under the overall supervision of All India Institute of Medical Sciences, New 
Delhi. 

Apart from the training/orientation courses, every year a number of work- 
shops of various levels of ICDS functionaries are organised at various centres 
in India. These are generally organised by the Union department of social 
welfare in collaboration with National Institute of Public Cooperation and 
Child Development, New Delhi. These workshops are the forums for reviewing 
the progress made by the various ICDS projects, the difficulties faced by them, 
and by discussing them, for finding solutions. These have been found to 
very useful in taking the programme ahead at a greater pace. 

Coordination 

ICDS is an intersectoral programme and, therefore, proper coordination 
among the various departments involved in the implementation of the 
scheme at each level is necessary. For this purpose, coordination committees 
have been formed at various levels, viz., village, block, district, State and at 
the Centre. At the Centre this work is being performed by the National 
Children’s Board. 

Various workshops organised from time to time, about which a mention 
has been made earlier, also help indirectly in achieving the coordination as the 
officials of the various departments participatory in them. 

The progress of the ICDS scheme so far has been very encouraging. The 
scheme has also been welcomed by rural/tribal masses and its impact on the 
health and nutrition status of children and women has been found to be 
significant. It can be said that the ICDS scheme has a bright future and holds 
many good things for the children and women who come from the poor and 
backward sections of our society. 



The Tripura Balwadi Programme: An Integrated 
Approach to Child Welfare and Community 
Education 


Roma Standefer Murty 


T he most iniportant welfare programme organised by Ihc Tripura 
Government for the children of the State is- its balwadi, programme. 
The first balwadis opened in the late fifties. Although the early balwadis were 
little more than nursery schools for pre-school children, after the child 
demonstratioii project in 1962, the balwadi' became an, important institution 
for community wide education when its programmes were broadened to cover 
health, nutrition, child care and adult literacy. From this point on, the 
programme was carefully planned to promote not only child welfare but 
community education as well, ft grew slowly but steadily through the next 
ten years under the guidance of a small group of well-trained and dedicated 
officials, many of whom had previously been involved in the community 
development programme. 

The main period of growth was between 1962 and 1972 when an average 
of 30-40 balwadis were opened a year. Although a number of these were in 
urban centres or large towns, the majority were placed in small 
villages. Many were opened in backward and tribal areas where those 
who were among the most deprived would have access to the services they 
provided. 

The basic balwadi institution was usually a bamboo or mud building with 
thatch roof constructed by the villagers themselves to specifications established 
by the education department. It would be run by a social education worker 
(SEW) or gram sevika, and would oflier pre-school classes for children in the 
age group 3-6 in the morning and classes in functional literacy for adults in 
the afternoons. As the gram sevika was a ‘multipurpose village level worker’ 
she was also expected to give classes in nutrition and child care to the mothers 
and to organise Mabila samitfs for the village women. Even at its most ele- 
mentary level the balwadi was an institution for comniiinity education as 
well as the education of prc-schooi children, even though the former prog- 
rammes may or may not have been well-developed depending on the abilities 
and energy of the SEW, 

Tn the period 1962-1972 a number of balw^adis were developed into what 
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were termed ‘full-fledged’ balwadls by social education officials.' Tliese were 
model balwadis ofieriiig enhanced programmes and services. These would 
include^ in addition to the basic balwadi programme, a nutrition programme 
with a free meal for each child; kitchen gardens, orchards, and sometimes even 
paddy fields developed on khas land- or land donated to the balwmdi by the 
■ villagers tlieiiiselves, and which were maintained, by voluntary labour; an 
■immiiiiisation programme for the children; formal classes in health and 
nutrition; pre-natal and post-natal classes in child care; a M alula samiti; and 
youth clubs. The balwadi building itself would be of better quaiity, and was 
sometimes even a piicca building. At the very least it would have a roof 
of CGI sheeting. It v/ould probably be well-furnished' inside, v/ith tables, 
racks, almirahs' and chairs.- It would probably be well-furnished inside, with 
tables, racks, almirahs and chairs. It would also have many items of selected 
Montess'ori apparatus for the teaching of language and matlie,m,atiGs., 
A number of sewing machines for classes in tailoring might also be 
found. 

Most important of all, however, the balwadi would be a true community 
institution, one that had been built up with the cooperation and help of the 
villagers themselves, often on land which had been donated by them. It was 
marked by a community commitment to, and involvement in, the programmes 
carried out by the balwadi. This community involvement has been remarked 
upon by many specialists in child welfare visiting the State who comment that 
they have not seen such a high degree of community participation in a 
balwadi programme elsewhere. 

The programmes that had been established prior to 1972 continued for the 
most part in this period, but expansion of the full-fledged programme stopped. 
Over 200 new basic baiwudis were opened however, 

THE BALWADI PROGRAMME : 1972-1978 

A new All-India programme, to be carried out in selected blocks in each 
State (often the most backward), the integrated child development sclienie 
(ICDS), opened in Tripura in 1975 and eventually led to the additiGii 
of another 1 50 balwadis to the total already established in the State. Altlioiigh 
a Central programme, it was implemented, by the State Government through 
the social education section. Two new -nutrition programmes also made their 
appearance in this -period,-/ the.. upplied. nutrition. programme (a UNICEF 
programme) .a.nd- the speciaknutrition programme which .. was implemented 
primarily in ICDS and other balwadis. . 

The ICDS programme has been launched in two 'blocks so far. The first 
was Chawmaiiii where 100 balwadis were opened. The second was Dumbar- 
nagar, where there are now 50 balwadis. This is a tribal area, one of the most 
remote and backward parts of Tripura. ' 
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The ICDS was similar in many ways to thefull-ilcdgcd T ripura balwadi 

prograniiiie. It incliided: 

1, , balwadi; 

, 2. Jiealtli pi ogrammesy immunisation, of .c,hiklreii, clii,ld"care and post- 

iiataJ .classes; 

c. women, s adult education, functional literacy and craft Irajning; and 

4. special nutrition programme and classes in nutrition. 

There are a few respects in which the ICDS progriinimc differs from the 
full-fledged balwadi programme, however. The ICDS bahvadis are run by 
anganwadi workers who are paid an honorarium of Rs. 125-175 per month, 
depending on whether or not they are matriculates. Originally it was intended 
to leciuit girls from the villages in which the balwadi would be placed, 
hence the lower level of payment. This did not prove possible in most cases 
and so the girls have to manage on very little, a fact which has created 
hardship for many ot them. Most have been able to supplement their 
honorarium by giving classes in adult literacy. From these they can make 
another Rs. 50 per month. 

By and large the ICDS programme is better supervised than the Tripura 
balwadi programme, with one supervisor to every 20 balw-adis, a far moi'e 
satisfactory arrangement than one supervisor for 50 to 100. 

Programme Objectives 

The balwadi was still considered to be an important multipurpose educa- 
tional institution in this period, but the stress on its importance as a commu- 
nity institution had diminished. In those areas where a community institu- 
tion in the form of a lull-fledged balwadi had been built up, the community 
involvement and pride in the balwadi continued. There were still many dedi- 
cated workers in the field and their work in the full-fledged balwadis conti- 
nued even though the quality of guidance and direction they received from 
above was not of the same calibre as that of the former period. This was partly 
due to the fact of many changes in senior personnel in the education depart- 
ment and partly due to changes in the social climate and atmosphere. 

The full-fledged balwadi programme began wiien enthusiasm for national 
iurd community development w'as still very high. After independence the 
strong impulse towards and enthusiasm for nation building had reached all 
corners of the countiy. Even the poorest of villagers might feel a certain pride 
in making his small contribution to this great national effort — although it 
might be only as little as a few days’ labour spent in construction of a balwadi. 
Among the villagers who were better oft', it became a rather prestigeous thing 
to contribute hind for the balwadi, its orchards or kitchen garden. If family 
sentiment could be expressed through the naming of a balwadi in memory of 
a beloved motiicr or father, so much the better. 
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By the seventies^ however, the willingness' on the part of villagers to donate 
land to public institutions had almost disappeared. During the sixties and 
seventies the emphasis on the community doing things for itself had also 
changed, it gradually came to be the case that. government did more and 
more and the community less and less. The desire on the part of the villagers 
to be self-reliant was no longer there. The idea that began to develop was: 
‘why should we do it when the government can?’ The next idea that develop- 
ed was: 'why should we do it when the government will?’ The fact that the 
government came to do more and more took away the urge in people to do it 
for themselves. 

This attitude gradually began to affect educational institutioiis. Prior to 
independence there were very few government schools. There was usually no 
more than one per district, and that at the district headquarters itself. Most 
of the other schools were private. Gradually, however, the government began 
taking over responsibility for education with a tremendous increase in the 
number of government-run, government-financed, primary and secondary 
schools. 

Community development itself was based in the beginning on the idea 
that in community projects (the building of a road, school, or irrigation 
channel, for example), the government would give 50 per cent and the villagers 
50 per cent. With the dwindling of the community development programme, 
this approach gradually disappeared. It became more and more diflicuit to 
get contributions from the people. In Tripura, for example, some school 
teachers were given targets— so many schools to be raised with public contri- 
butions. In constructing these 50 per cent of the cost would come from the 
government and 50 per cent from the villagers. It might have been possible 
for the teacher to raise two schools in this way, but not ten. Gradually, in self- 
defence, they adopted a technique of fabrication in order to meet their targets. 
They would double the estimate of cost for the school building, get half from 
the government, build it with that amount, and say the other half of the 
estimate had come as contributions from the villagers (who, of course, had 
not given anything at all). Gradually, however, it came to be realised that the 
government had to assume most of the responsibility for these projects. 

In this context, it became extremely difficult to establish new full-fiedged 
bal wadis based on community donations, participation and involvement 
Instead, the new balwadis were closer to what the original balwadis had been, 
basically educational institutions with adult literacy classes and a few welfare 
and health programmes attached. The changed atmosphere created niciiiy 
difficulties that had not been there earlier in implementing and administering 
the programmes. 

Agricultural Programme 

The decline in community involvement led to difficulties in finding volun- 
teers to take care of the kitchen gardens, orchards and fisheries. This was 


Tripura Bahvadi Programme 713 


not lisiially a,, problem vvhen/feelings of coniniunily spirit were high. Then the 
male SE W would mobilise the youth to see that the orchards and gardens w^ere 
cared for. Subsequently it became far more difficult to do this. In some cases 
a gardener was hired to look after the agricultural programme and given a 
hut. ill the orchard itself in order to keep an eye on it and prevent pilferage of 
the friiit.s and other garden produce. In some areas the gardens and orchards 
were si,mply not maintained. In others a male social education organiser (SEO) 
may have had to spend his time in taking care of tliern. Senior officials in the 
department began, t’o question the -value of having a male SEO or even an 
SEW spend .his time in maintaining gardens when he liad been hired to do 
educational work. In cases where the gardener’s salary had to be paid, it 
was felt that the produce from the garden should at least cover the cost of 
his salary. The whole point of the programme, however, was not to sell the 
produce, but to provide food for the children’s meal programme. The cost 
of this programme went up considerably when a gardener had to be hired. 

Nutrition Programme 

The special nutrition programme was to be implemented by the tribal 
welfare department. It was a nutrition programme for the feeding of children 
between 3 and 6 and expectant mothers. It could be started anywhere where 
there was a need for it. Being a difficult programme to supervise it was put 
in the balwadis because these were convenient places for the children to 
collect. 

There were many difficulties in implementing the programme. A great 
deal of effort was required to get food to the balwadi centres and 
some of the officers responsible were disinclined to do the work that was 
necessary. Special officers may be required in the long run to implement this 
programme as it is a heavy responsibility. There were many other problems 
as well. The supplies, when they didgettothe balwadi, might have been rather 
late, and there might have been considerable pilferage. On other occasions the 
cook might not turn up at the balwadi. Still, where it did work well, the 
programme fulfilled an important role for those who most needed supple- 
mentary nutrition. 

Interestingly, however, the special nutrition programme was rejected by 
the villagers in the north district who preferred to continue giving voluntary 
contributions of food themselves. This stemmed partly from the fact that 
the special nutrition programme covered not only the children who regularly 
attended the balwadi but also many others who only came to the balwadi 
for the meal. As this disrupted the regular balwadi programme, the villagers 
said they preferred to continue their own voluntary meal programme for the 
children attending the balwadi. 

Health Programme 

There were many difficulties in implementing the health programme 
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particularly in ICDS blocks, due to tlie shortage -of qualified workers. Tiierc 
are supposed to be 5 ANMs (auxiiliary nurse-cum-raidwife) and . 2',.liealth 
visitors but ihese positions were not filled due to the shortage of sumhlc 
heaiih personnel. 

Equipment 

Tripura’s reliance on equipment imported from other parts of India ended 
during this period when the Tripura Handloom and Handicraft Development 
Corporation (HHDC) began supplying locally made Montessori apparatus 
obtained from a private contractor. A set of Montessori apparatus for 
language and mathematics normally selling for Rs. 1600 was sold to Social 
Education for Rs. 1400 by the Corporation. The qualitywvas considerably 
inferior to that of the original supplier and the element of profit extremely 
high. The major saving was in shipping costs from Hyderabad and the 
certainly of receiving the apparatus ordered. Some earlier shipments from 
Hyderabad had been badly pilfered en route, 

it is possible, however, to make locally a wide variety of good quality, 
sturdy toys and educational apparatus suitable for balwadls at a very reason- 
able cost. This was demonstrated in a prototype project carried cut at the 
Industries Department Design Centre in Agartala recently. J ust to give one 
example, take the Montessori number rods. A set of number rods purchased 
from the official supplier cost Rs. 110. A set supplied by the Tripura EIEIDC 
cost Rs. 88. In the toys prototype project a similar number rod was made for 
between Rs. 15-20 (for raw materials and labour). Adding a reasonable 
amount for profit and overhead, it should still cost no more than Rs. 30. 

( But why is it necessary to make wooden number rods? Bamboo is abun- 
dantly available locally. A very good set of bamboo number rods which would 
be equally useful in teaching a child the basic concepts of length, iiumber 
?and measurements in centimetres, can be made for only Rs. 2-3. They 
might not last as long as a set of wooden number rods, but they could be 
replaced every two years for a long time and still be cheaper (and just as 
^.effective) than the more costly wooden ones, whether their price is 
:Rs. 110, Rs. 88, orRs. 30. 

I: The Vikaswadi Experiment in Maharashtra also demonstrated that many 
varieties of low-cost educational equipment could be made to replace the 
more expensive Montessori apparatus but still teach the same concepts. In 
regard to such iniiovalions those associated with the Vikaswadi Experiiiient 
in Kosbad are miles ahead of those working in the Tripura balwadl prog- 
ramme. Considerable research was carried out at Kosbad to find out how 
iow-cost adaptations of Montessori apparatus could be made that would 
still teach the same concepts (Naik, 1978, pp. 8-10). This equipment was 
produced for and used in the Kosbad balwadis. The toys prototype project 
proved that many similar types of low-cost educational equipment could be 
made in Tripura, but unfortunately the results of this research have not been 



Tripura. Bahmdi Programme 


710 

able to reacii the balwadis. No entrepreneiiTs enterprisi'iig eiioiigli to tate 
the supply of these items on a large scale at reasonable prices have. come 
forward and the State Government has shown a' disinclination to take tip any 
project to see that, they are produced. 

Problems have bee.ii encountered in obtaining other' teaching materials,., 
■A list of the minimum teaching materials required for the balwadis and adult 
literacy programme has been prepared. 'It includes slates, clialk^ alphabet 
charts and blackboards. The Social Education Department would like to ^ 
provide slates for all the children,. 30-35 at least for each balwadi, but .these ^ 
cannot always be procured. They are made locally, but it is difficult' to obtain 
slates of good, quality. There is not always the sense of responsibility on the., 
part of those making the.m to do the work' well when,' they are given aTarge 
government order. 

Another problem arising in connection with equipment has been the fact 
that the Montessori apparatus purchased in earlier ' years has not been 
maintained. Visiting many balwadis one will see sandpaper letters in which 
most of the sandpaper has worn away, number rods on wliicli most of the 
paint has disappeared, spindle boxes with many of the counting spindles 
missing, and moveable alphabet sets that may have lost more than half of their 
letters. It is only to be expected that after 10-15 years there would be some 
deterioration in equipment and that some provision for maintenance or 
replacement would be required. It would certainly be possible to make repairs 
locally but no one seems inclined to go to the botheration of seeing that 
these elementary repairs are carried out. ■ 

Ideals 

The sense of dedication that was characteristic of the earlier officers and 
workers in social education became much more difficult to find in those who 
were recruited for the programme in- the seventies. A position , as a social 
education worker came to be regarded as a job, just like any other job, and 
not as one requiring a high degree of dedication and. commitment. The I'd'ea. 
had begun to spread (and it was by no means confined to social education 
workers, it had become endemic in many, other parts of the State Govern- 
ment), that one could collect his salary without having to do very much for it. 
A .'culture of lethargy’ came to characterise many government departments 
and institutions and this affected social education workers as much as the 
Others. A few of the senio,! officials .tried to maintain the standard but they 
fo'iind themselves swimming against ..the ..tide without being strong enough or 
in. numbers sufficiently' large enough to, overcome it. 

Another serious. problem stemmed from the fact that by the seventies many 
of those who ,., had., been ■successful ■■and.. effective field level supervisors had 
been promoted to : desk positions .in .the...,Education Directorate in Agartala, 
appointed as BDOs (Block Development Officers), transferred, or absorbed 
into higher levels of other State Government departments; These were the 


officers who had been trained in community development and who had 
absorbed and assimilated its approach and ideals. Those replacing them 
had not had such a direct exposure to this approach and in many cases were 
not of the same calibre as the earlier officers and supervisors had been. To be 
fair to the new officers, however, they were not working at a time when the 
ideals of personal service and dedication to a cause like nation-building and 
community development were in the air as they had been earlier. All of these 
factors obviously had an effect on the quality and intensity of the programme. 

Another factor that may have affected the ideals of those running the 
programme was the enormous growth in its size. Something that works on a 
pilot scale because of the efforts of a few dedicated and committed officers 
and workers cannot always be expanded indefinitely without some diluting 
of the original ideals. This was particularly true with the balwadi programme, 
based as it was on an intensely personal approach at all levels. In this context 
the fact that it did prove possible to create as many as 140 full-fledged balwadis 
was, in itself, a rather remarkable accomplishment. The lack of adequate 
supervisory personnel made it difficult to sustain the programme let alone 
increase it. Obviously it is not possible for a social education organiser 
with anywhere between 50-100 balwadis to supervise to give attention, inspi- 
ration and proper guidance to all. 

Gradually, in the period between 1972-78, an institution began to evolve 
that was probably more in tune with changed times. The balwadi was stili 
an important institution for the education of pre-school children and many 
adults in the community who wanted to take part in literacy programmes and 
other classes of practical value. It was still the point of articulation for a 
variety of health, nutrition and welfare services. Its facilities were certainly 
still used by the community and its leaders might show the balwadi and its 
gardens to VIP visitors with great pride, saying ‘We built it all ourselves’, 
but the fact still remained that it had shifted from being a community 
institution to being yet another bureaucratic, government-run and govern- 
ment-maintained institution. 

This is a problem for any pilot project started by enthusiastic workers 
and which is enlarged on a much broader scale later. The problems of expan- 
sion become even more pronounced when the social climate for these activities 
is not a supportive one. Such was the condition during the seventies. One can 
only agree with Naik's conclusion that projects like a balwadi programme 
ultimately have “to be conducted and promoted by teachers and social 
workers possessing the strengths and weaknesses of ordinary people” (Naik. 
1978, pp. 93-4). 

There seem to be two alternate courses in such a situation. The first is to 
design a programme based on high ideals to be carried out by dedicated 
workers, try to instil these ideals into those who join the programme, give 
them as much physical and moral support as possible and then liope for the 
best. The other alternative may be more realistic in the long run. 
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That would be to make an assessment of whatdlie trainees are most likely to 
be able to accomplish in carrying out the programme, the social atmosphere 
in which they will be working, the attitudes of the villagers in the areas where 
their programme will be placed, and then design a programme based on these 
facts wliicli will be suitable for conditions as they exist. The Tripura balwadi 
programme started out following the first path. Possibly by the most recent 
period of its history when it has been under the direction of a CPl(M) 
ministry with political values which diifer considerably from those of its 
predecessors in power, the balwadi programme has moved closer to the 
second alternative. The programme has changed considerably in the past 
year and a half since the election of the CPl(M) Government. The fact that 
it has not only continued but has actually been doubled, gives some indication 
of the fact that the new Government recognises the value of the programme and 
wants it to continue. It is only to be expected that there would be some 
changes. It is interesting to see these in the context of 1979, the interna- 
tional Year of the Child. 

THE BALWADI PROGRAMME IN 1979 

As an indication of its concern for the children of the State, the CPI(M) 
Government drew up a i2-point programme to commemorate the 
lYC. Many of these are welfare measures for children, including the 
opening of destitute children’s homes in three districts and special wards 
for children in two district hospitals. 

The most important of the welfare programmes for this year, however, 
(and certainly at Rs. 14 lakhs the most expensive), is the opening of 600 new 
bal wadis. A number of related welfare programmes for children will be 
implemented in the balwadis this year. Immunisation of all balwadi children 
will be carried out by the health directorate. This will include giving the triple 
antigen vaccination as well as vaccinations for smallpox, cholera, and polio. 

There will also be a nutrition programme in the new balwadis opened this 
year. All of the balwadi children will be given a meal of rice and dal. 

Something new in the balwadi programme now is the involvement of the 
gram panchayats. Earlier the paiichayats were not given much responsibility. 
Now they are being directly involved in programmes and schemes for their 
own people by being given funds and actual programmes to implement and 
administer. Many of these are programmes for the welfare of children. 

One of the ways in which the gram panchayats have become involved in 
the balwadi programme is that of having the responsibility for selecting the 
locations for the new balwadis. Previously the centres where they would be 
estabiished were selected by social education officers on the basis of requests 
made by villagers who wanted a balwadi in their area. Now each panchayat 
is given a ceitain quota and they select the villages where the balwadis are to be 
located. 
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As part olAiie CPf(M) Goveiiioieiit’s progra.mme to decentralise iidmini- 
stratioii, each social education district supervisor has. been given sanclloiiing 
power of up to Rs. 2,000, but this sanctioning has. to be done in coriSiiitalicii 
with the gram pa.iicl.iayats. 

Selection of the. school mother or gram lakshmi, who assists the balwadi 
worker, is done by the pancliayatsmow. She is selected from, the village in 
which the balwadi is placed 

The pancliayats may also help to supervise the balwadi workers. Accord- 
ing to the guidelines established by the education depa,rtineiit, each/ S.EW 
has two duties, conducting the children’s programme in the moriiiiig a.iid t,lie 
women’s programme in the' afternoon. In practice, however, there have 
been many SEWs who did nothing for the rest of the day once the balwadi 
programme was finished. One education ofiicial stated: 

With the coming of pancliayat leadership this trend may be reversed. They 
are taking an interest in what is happening in the balwadis, in what the 
lower level government officials are doing. This could lead to a revival 
of the programmes that should exist over and above the normal 
programme. 

Another way in which the pancliayats may become involved in the balwadi 
programme in the future is to have responsibility for constructing and 
maintaining the balwadi building. There is now a feeling on the part of some 
members of the government that it may be too much of a burden on spme of 
the poorer villagers to provide the building themselves, and that the govern- 
ment should be responsible for all expenses connected with its construction. 
These could be administered by the pancliayats. Last year, for example, 
the pancliayats were given funds for the maintenance and construction 
of primary schools throughout the State. Since that time there have been no 
problems with these buildings. Many schools were damaged and roofs blown 
away by the strong winds of the April Nor’ westers this year, but they have 
all been repaired. In fact, it is hoped that it may be possible to complete ail 
the primary school buildings in the State this year. Having been given the 
responsibility for building up the local schools and taking care of them, the 
pancliayats have so far met this responsibility very well. The same pattern 
could be used for construction and maintenance of the balwadis with funds 
for this coming from the government. 

Those associated with the earlier programme, however, fee! that i;ie 
villagers should contribute the largest part of the cost and labour in 
constructing the building. It is felt that only in this way will they have the 
feeling that the building is theirs and not the government’s. They stress that 
this feeling is essential for the building up of a true community centre which 
is what the balwadi should be. Expecting the government to pay for every thing, 
including coiistruction of the building, is not such a good thing because it 
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fosters too much dependence oji 'the government and breaks down. the 
co.iiiiiiuiiity’s sense of self-ixlia^^ 

Much of that spirit,, however, has gone already and a symptom of this may 
be seen in the fact that construction of primary schools and balwadis in sojiie 
areas, has become part of the new Food foi" Work programme (FFW) in the 
.State. FFW labourers are also repairing balwadi buildings in, areas where the 
.. villagers, themselves have not become mobilised to do the work. 

' Organisational Structiire 

In March, 1979, ' the organisational structure of the Social Education 
Section changed. Partly due to the growth in size of the programme, the 
Section was upgraded to that of a full "wing’ of the Education Directorate, 
and a Director of Social Education appointed. Previously the highest position 
ill Social Education was that of Joint Director. 

DIFFICULTIES IN ADMINISTERING THE PROGRAMME 

The opening of 600 new balwadis in a single year has presented many of 
its own problems. Difficulties have been encountered in recruiting suitable 
staff for the balwadis, giving them adequate training, obtaining and construct- 
ing balwadi buildings, finding suitable accommodation in the villages for the 
balw^adi workers, equipping the balwadis, and getting food and other supplies 
to the workers. The distances some of the girls have to go on foot to reach 
balwadis which have opened in the more remote and backward areas, where 
there may not even be roads, have also caused problems. 

Recruitment ' 

Originally it was thought that the balwadi worker would be selected 
locally, that a girl could be recruited from each village where the panchayat 
had decided to place a balwadi. As in the ICDS scheme, however, it was not 
possible to get a qualified girl from each village. The strategy finally adopted 
by the Education Minister for recruitment was to invite applications from 
girls who were matriculates, then a girl from the closest village to the balwadi 
was selected for appointment. That way, the girl would still be fairly close to 
her own home and family. Because of the difficulty of getting matriculates 
; ill all cases, particularly among the tribal girls, the requirement that 
the balwadi worker be a matriculate was relaxed. 

A major criterion for selection was to give emphasis to girls who came 
from poor families. In addition, the government has not selected anyone with 
a close relative already in government service. Generally, they have tried to 
place Bengali girls in Bengali areas and tribal girls in tribal areas,, matching 
tlie langiiage of the balwadi worker with that of the village. 
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. : . It lias not been possible to give the three months’ training course to the new 
balwadi .workers. There are no funds to give them long training and no 
histitutioii large enough to accommodate them in any case, according to social 
education officials. ' They are, instead, being given orientation through a series 
of group meetings in 5-6 balwadis with the balwadi' workers and school 
mothers. Their training has been described in this way: 

They are assembled in one place from 7 a.m. to noon. We have some 
discussions; We discuss with them their duties and what they are supposed 
to do. What a balwadi is, and how it is different from a primary school . 
Then they are taken to a local balwadi so they can watch how it is 
functioning. This we are doing in the case of adult literacy teachers 
too. We can’t give them good training, but we are discussing with them 
the objectives of the programme, how to use the materials and so on. 

It however remains to be seen whether this type of limited orientation 
programme will adequately prepare the new workers for the important 
tasks they are required to do. There has been much criticism of the new 
balwadi programme for this reason. 

Without training arrangements for so many people it will lead to chaos. 
They have not defined anything, what they will do, nobody knows. 
Previously a centre wasn’t opened unless a trained teacher could be sent 
there. Nobody knows what these new 600 are doing. There is no admini- 
strative structure. They are only thinking about developing it now. Where 
is the equipment? Where is the accommodation? The balwadis were 
opened without thinking of any of these problems. 

Some who were associated with the earlier balwadi prograiiiine feel that 
a much better use of the Rs. 14 lakhs being spent on the programme would 
have beentoput niore into training and equipping the balwadis. Even if there 
were no large training centres, the spirit of innovation that marked the early 
days of the balwadi programme, when a training course could be conducted 
in a tent placed in a paddy field in the period between harvests, could be 
invoked again to find some way to accommodate large groups of trainees. 
There are certainly enough social education organisers and social education 
workers in the State with qualifications to teach the many new recruits 
satisfactorily. 

Balwadi workers in the earlier programme had to know sonielhing about 
health, nutrition and child care as well as pre-school education, and had to 
communicate these to the adults in the community. Responsibilities of this 
type are difficult to carry out without proper and careful training. 

The angaiiwadi workers for the ICDS blocks are still being given four 
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Bioiiths’ training. at the centre in Kakraban, however. Fiftygi,rls are receiving 
training here. Concurrently the Tripura' council for child welfare is giving its 
11 month course at the gram sevika training centre in Arundhatinagar, 
Aga,rtala. Norm.ally fifty girls are also, trained in this course. ' 

CONCLUSIONS AND REFLECTIONS ON THE PROGRAMME : 

■ Although the Tripura balwadi programme has seen many changes during; 
the four different periods of its twenty-year history, there can be no doubt 
about its value wlietlier one is considering this from the point of view of full- 
fledged bal wadis or basic balwadis only. The balwadi, in whatever form it 
appeared in Tripura, was, and continues to be, an important institution for 
child and community education. It is an interesting thought in this, the Inter- 
national Year of the Child, that the child himself could provide the entry 
point to such an important collection of community services. Particularly 
during the period of the full-fledged balwadi, adoption of a balwadi 
programme proved to be an effective means of building up community spirit, 
a community centre, and a place to offer services to the community. Once the 
balwadi programme began and a balwadi centre was established, those orga- 
nising it could keep adding programmes to the original institution, which is 
what they did. But first of all they started with the child. 

The opening of balwadis has been one of the most successful government 
programmes ever undertaken in the State if one can judge success by the 
degree of expansion and the many requests made by other villagers that the 
government open balwadis for their children also. 

Unlike the situation reported by Naik at Kosbad Hill (Naik, 1978, p. 49 
and 95), it has generally not been difficult to persuade Tripura parents to send 
their children to the balwadi nor has it been dMcult to persuade the children 
to go— unless of course they had an unpopular teacher. From the beginning 
it appears that the villagers were able to appreciate the value of the balwadi. 
In fact, after the first few demonstration balwadis, it was the government policy 
to open balwadis only where the villagers themselves had requested that one 
be opened. The programme was always carefully explained to them so that 
they would have a full understanding of what the balwadi could do for them 
and their children. 

It seems to be the case that from the time of the appearance of the earliest 
balwadis their educational' value- was considered by the villagers themselves 
to be of considerable importance. One should never underestimate the value 
to a busy and harassed mother of the opportunity of being able to send a pre- 
school child to a place where he would be looked after safely for a few hours 
so that she could get on with her household tasks without distraction. But the 
balwadi was still not regarded as just a baby-sitting or baby-minding institu- 
tion. At a very early stage in the programme it was the parents themselves who 
requested that the educational offerings of the balwadi be upgraded 
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so that their children would have some exposure to writing, reading, and 
mathematics. 

It has been a widespread phenomenon throughout post-independence 
India that people from all levels of society have come to appreciate the vaiac 
and importance of education. Earlier, an illiterate tribal agriculturalist might 
have been content to see his children follow in his footsteps with little thought 
or concern about their receiving any education. In the past twenty to i\\ enl\ - 
five years, however, such attitudes have changed considerably and even tribals 
living in backward areas of remote States like Tripura see the value of exposing 
their children to educational opportunities as soon as possible. They may- 
still drop out of school before completing class 5, but they will at least go for 
those few years and pick up the rudiments of an education. Hopefully, ihc 
next generation will go even farther. It is significant to note in this context 
that the Tripura Education Department has definite evidence of the fact that 
in the Kamalpur demonstration project area, which has always had the best 
balvvadi programme, the school dropout rate is considerably lower than in 
the other sub-divisions, a fact which they directly attribute to participation of 
children in the balwadi programme. 

From the point of view of government officials who are responsible for 
administering the programme, its main educational value is the fact that it 
helps to develop the school-going habit in young children, thereby giving a 
form and structure to their daily programme at a young and impressionable 
age. This has been observed to make the transition to full-time attendance at 
a primary school considerably easier for them. 

Another important value of the balwadi programme as perceived by offi- 
cials in the department is the improvement that it can make in the self-image 
of a child who comes from a backward, illiterate family. When admitted to 
primary school he sees that he is different from the children of educated 
parents who ‘have already prepared their children so they have an edge over 
the children coming from homes with illiterate parents.’ 

According to the Tripura Education Secretary: 

This can affect the whole psychology of the child. He is behind the 
children who come from educated homes, he knows it and feels it, even 
in the primary school level. He develops a self-definition that he is inore 
ignorant than they are and this feeling of inferiority may nevci- Icuv c i-’im. 
Going to the balwadi before entering primary schooi, he has a ckunvc lo 
pick up those things which the children from better homes learn rioi-ii 
their own ffimilies. 

If the children are not educated then their people will stay backward. 
Even illiterates understand that these days and they are sending tlK'ir 
children to the balwadi and primary schools. 
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Tiie main value of the Tripura balwadi programnie,, therefore, has been 
that of helping to raise the general educational level of the people of the State. 
In particular, it has undoubtedly, helped to improve the overall educatioiial 
level of the poorest and the most, backv/ard children. . 

Another value of the balwadi is that of teaching children at the time when 
they are most capable of learning. Child psychologists seem to be almost 
unanimous iii' their agreement that the ages between .3-6 are the ones in 
which children are the most receptive to educational opportunities. This is 
the , age when they are .most full of curiosity and capable of acquiring quite 
astcnisliing amounts of knowledge,- including additional, languages, the 
ability to read and write, voluminous vocabularies and -eiements ofmathe- 
matics up to and. including multiplication and division. The problem with 
most conventional systems of education is the fact that they start the 
education ' of cliild,ren after the most ' sensitive period for learning has 
passed. From that point on it is an uphill task trying to educate them. As 
proofof thisfact one hasonly to compare the case in which a three-year old 
child can pick up as many as three languages with equal fluency in all, with 
the situation of a 10-year old child who is trying to acquire a second language. 
Even developed western countries have created serious problems in their 
educational systems by not responding to this basic situation of tremendous 
sensitivity to learning in the 3-6 age group. Most western primary schools do 
not accept children until they are 5 or 6 and only a fortunate few are able to 
go to a nursery school which can give them an adequate introdiiction to the 
world of learning. Those who can attend Montessori schools are the most 
fortunate of all, but unhappily, such schools tend to be available only to the 
urban elite in a few countries in the world. 

One American child psychologist has even gone so far as to suggest that if 
a parent had to make a choice between borrowing money to send his child to 
a good nursery school when he is four or to go to a good college when he is 
18, there is no question in his mind as to what the choice should be; a good 
nursery school (Dobson, 1970, p. 201). 

From this point of view, Indian children who have an opportunity to 
attend balwadis with a well-designed and well-executed programme may be 
better off than many children in the more affluent west. In this respect India 
also seems to be well ahead of many other developing countries. In a survey 
of iioii-formal education for rural children and youth carried out for UNICEF, 
Coombs, Prosser and Ahmed state: • 

we have noted few organised community efforts to create opportunities 
for the systematic social development and growth of pre-school children 
(1973, p. 57). 

In fact they conclude that pre-school age children are one of the 'most 
seriously neglected groups’ insofar as receiving iionformri! education Is 
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concerned (1973, ;p/ 57). 

By developing balwadi programmes- which are often specifically designed 
for the children in rural and backward areas, India has taken very concrete 
and positive steps towards a goal which' has been considered to be of great 
importance since independence, that of social justice. Given the 'conditions of 
great social inequality which exist in the country, children in rural areas still 
have a long way to go before they can catch up with their more sophisticated 
urban counterparts, but, at least, with the assistance of rural balwadi prog- 
rammes in backward States like Tripura, they have been able to take the 
first steps towards achieving educational equality. With the right kind of 
guidance, continued allocation of resources, and firm direction, the next 
generation may come even closer to that goal. 
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Social Welfare System 

The basic tenets and programmes of any social welfare system 
reflect the values of the society in which they function and, like all other 
social institutions, they do not arise in a vacuum; they stem from the 
customs, statutes, and practices of the past. 

—From Poor Law to Welfare State, 

Walter I. Trattiier, 1974. 


Management of institutions for Children : 
A Delhi Study 


KM. Shukla 


T he union Territory of Delhi with a high density of population of 2,738 
persons per sq. km. and a continuous influx of people in the capital 
from all corners of the country in search of employment has led to a sharp 
population growth during the past few decades. Delhi’s population which 
was 2.63 million in 1961 rose to 4.06 million in 1971. Of this, urban segment 
accounted for almost 90 per cent.^' Children w^ere 1.57 million and formed 
38.6 per cent of the total. 

Thus, child care, juvenile delinquency, girls of tender age exposed to moral 
danger, broken families, accute congestion (with consequent lack of avenues 
of constructive recreation) and children living in slums are all problems that 
have to be viewed against the background of an accelerated pace of urbanisa- 
tion coupled with a rapid rise in population. This has, in turn, necessitated 
the growth of a comprehensive and well-knit welfare infrastructure. 

Social services in Delhi were in an embryo stage at the commencement 
of the First Plan, with only three Government managed institutions : 

(i) A children’s home established in 1938, under the Bombay Children’s 
Act as extended to Delhi; 

(//) Lady Noyce school for the deaf and dumb; and 
(Hi) Government rescue home for women and girls rescued from brothels. 

Besides, six orphanages for children and two schools for the blind were 
also, functioning. 

During the successive five-year plan periods, social services for children 
in Delhi have considerably developed and the facility for case work treatment, 
medi-care, basic education and vocational training has been introduced. 
Sustained efforts have also been made to strengthen and expand institutional 
and non-institiitional services to cater to the requirements of special categories 
of children such as those belonging to denotified tribes and healthy children 
of leprosy persons. The programmes and services for child welfare have 

"Source : Census of India, 1971. 
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been accorded tlie highest priority, as a vital component of the planned 
development'of social services, .which are understood to. .mean ‘‘an organised 
attempt that aims at helping, towards- a mutual adjustment of individiiais 
and their, social enviroiTments.*’^ . . 

SERVICES FOR CHILDUEN IN DELHI 

Delhi has, at present, 14 institutions for the care, education, traiiiiiig and 
rehabilitation of the destitutes and neglected children as also juvenile delin- 
quents with an annual coverage of about 2,100 children. As against this, tlie 
foster home care services cover -only about 500 children. Thus, in the absence 
of well-developed non-institutional child, care services, as in the developed 
societies, institutionalisation still remains the main instrument for child care. 

Broadly, the existing Institutional services in Delhi are classified as 
statutory and non-slatutory. These can be further categorised as coiTectioiiai 
and lion-correctional. Moreover, while the directorate of social welfare is 
directly responsible for managing the institutions under its control, its regula- 
tory responsibilities extend to institutions run by voluntary organisation 
agencies, through the provisions of the Licensing of Institutions Act. 

The statutory institutions are governed by the provisions of the Children 
Act 1960, enforced in 1962. In pursuance of the provisions contained in Delhi 
Children Rules, 1961, the Delhi Children (Management, Functions and 
Responsibilities of Special Schools, Children’s Homes and Observation 
Homes) Rules, 1964 have been framed. These rules provide detailed guideiines 
for the principal functionaries, prescribe an exhaustive list of their duties and 
responsibilities and touch upon varied aspects of critical significance. Its 
comprehensive provisions for the custody, treatment, ediicatioii and training 
of the inmates are applicable to non-government children’s homes, special 
schools and observation homes certifi.ed or recognised im.de.r the Children Act, 
I960. 

Viewed against this background, the administration and management of 
institutions for children deserve detailed consideration in their various faceis. 
They arc of operational relevance to all those concerned with social services. 

Even with a comparatively more diversified and developed network c4' 
institutional services for the welfare of children, certain operational aspects 
of insiilutionalmanagement need to be emphasised to bring about a ceitain 
degree of qualitative improvement. Some of these are: absence of suitable 
buildings, overcrowding; lack of job-oriented^ training facilities; shortage 
of trained personnel; paucity of funds; and inadequate attention to after- 
care and rehabilitation aspects. Some.;rece.nt studies liave also underlined 
the need to make our institutions more ‘humane’. 

Jagannadhaiin ^"Social Administration” in Encydopaeclla of Social Work in 
India. Volume If, pp, 218-225. 
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Some of these issues came up' before the Public AccGiiiitS' Committee 
('PAC) of the Lok Sabha in 1973-74. The Committee had before it the report 
of the Comptroller and Auditor General of India for 1971-72, , ’Unioii 
Government (Civil), which was laid on the table of the tlouse in April 
1973. The PAC, while examining the paragraphs relating to the Ministry 
of Education and Social Welfare, devoted its attention to the implementation 
of the various schemes and programmes in Delhi including those relating 
to the welfare of children. 

CHILDREN’S HOMES 

The Committee was informed that four categories of children were sent 
to these institutions: 

L Those who have been begging and who have run away from their 
homes; 

2. Those who have no one to keep them — orphans ; 

3. Those who may have parents but whose parents are unable to look 
after them due to poverty or because they are uiicoiitrollable; and , 

4. Those living in undesirable places as in brothels and known to be 
leading a depraved life. 

The children’s home for boys at Kingsvvay Camp which previously 
functioned under the Children’s Aid Society, from 1938 to 1950, was taken 
over by the Delhi Administration in 1951. It is the biggest children’s institu- 
tution of its kind, functioning under the directorate of social welfare, Delhi 
Administration. The following table provides information regarding the 
average strength, the number of escapes, the percentage of escapes and total 
expenditure incurred during the period 1969-70 to 1972-73.3 


DATA PERTAINING TO. CHILDREN’S HOME, DELHI 


Year 

Admission 

Discharge 

Average 

strength 

No. of 
escapes 

Total 

expenditure 

& 

(2) 

(3) 

(4) 

(?) 

m 






Rs. (lakhs) 

1969-70 ■ 

448 

182 

549 

174 

4.24 

1970-71 

575 

494 

665 

192 

5.76 

1971-72 

660 

169 

570 

179 

5.80 

1972-73 

582 

241 

578 

' ■ 234; 

8.68 


From the information furnished to the Committee by the Ministry of 

^Pubiic Accounts Committee (1973-74) Fifth Lok Sabha~~129th Report, p. 43(2.38). 
0.46(2.47), 
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'Education and Social Welfare (Department of Social Welfare, Government 
'of 'India), .asalso from the evidence given before it, the situation which emerg- 

::ed:'is''S 

(f) On an average 500-600 children were kept in the children’s lioiiie 
against the sanctioned capacity of 250/ 

(?:/) The per capita expenditure in respect of some institutions for children 
not only showed variations but the expenditure on administrative over- 

:■ heads in certain cases also seemed to be fairly high. For instance, out 
of the total per capita expenditure of Rs.' 191 in respect of a home for 
the mentally retarded children, administration accounted for Rs. 84 
(43.08 per cent) per capita expenditure per month, and in another 
case the per capita expenditure on inmates per month was Rs. 107 
i.e., 56.02 per cent.-^ 

Viewed thus, the possibility of institutions investing a major portion of 
available resources on the staff component and infrastructure at the cost of 
beneficiary interests cannot be ruled out. To what extent cost benefit norms 
could be applied in this area is a question which admits of divergent answers, 
and the situation is yet to crystalise. 

Another aspect of institution management which places a severe strain 
on the functionaries relates to the escape of iiiimates from the institutions. 
For instance, the number of inmates who escaped from the Children Home 
in Delhi and its amiexues varied from 174 to 192 in each of the three years 
1969-70 to 1971-72. This was attributed to shortage and unsatisfactory condi- 
tions of accommodation in the institution. It was also contended that this 
phenomenal escape was not the fault of the institution but was regarded as the 
part of the process of adjustment of a child.^ It was, however, conceded 
that the causes leading to escape could be traced to the living conditions which 
were not conducive and the building housing this institution was overcrowded.^ 
Simultaneously, the need for treating the children in a liiimaii fashion’ was 
also underlined. 

Thus, the shortage of accommodation, particularly in large metropolitan 
cities like Delhi, leads to overcrowding. The PAC which considered this 
aspect ill some detail, in respect of institutions for children established and 
run under the Children’s Act in Delhi, therefore, suggested that 7 ‘as iur as 
possible, it should be ensured that the actual strength of these homes is not 
much more than the sanctioned capacity, for which accommodation should 
be provided.”^ Overcrowding in institutions, as in the case of overcrowded 

'^Public Accoiiiits Committee (1973-74), Fifth Lok Sabha, 129th Report, p. 48(2.55). 

.. 

p.55(2.76). 

%zV/., p. 56(2.78). 
p. 59(2.87). 
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lioiiiesy leads to neglect of children.- Very often, the atmosphere of tolerance, 
iinderstaiidiiig and iiiiitiial trust which ought to prevail, is conspicuously 
inissiiig. 

The remedy obviously is that the optiimim capacity of an institution 
slioiild be fixed, having due regard to adequacy of accoiiiniodatioii, staff and- 
other facilities. While this is conceded, it may not always be administratively 
feasible to keep inmate-population within prescribed limits, siiicC' children are 
admitted to these institutions ■ through the juvenile courts/cliild welfare 
boards. It is just desirable that, the variation in inmate-population should 
not be so sharp as to disrupt staff-inmate ratio leading to minimisation of 
contact, lack of rapport and an overall deterioration in the level of services 
which, even otherwise, falls short of the required standards. 

PERSONNEL 

Stafling pattern of these institutions is another area which has hitherto 
remained largely neglected. Competent, qualified and efficient personnel are 
the essential pre-requisite of any organisation for the realisation of the 
objectives envisaged and the tasks assigned. A social worker, moreover, 
requires a higher degree of flexibility and adaptability to perform the compli- 
cated task of handling the child in a manner so as to facilitate the development 
of its potentialities. It has been emphasised that as against the impersonal 
routinism of the traditional administrative structures, “a concern for emphatic 
understanding, a comprehensiveness in approach and a personal warmth’’^ 
are distinctive features of social administration. 

A professionally trained social worker is better equipped, because of his 
knowledge and awareness of the techniques of social work, which in turn 
shape his approach, outlook and attitude towards the problems that have to 
be handled with competence, skill and commouseiise. Experience has, 
however, been -that in the absence of a well-defined staff development prog- 
ramme— an aspect commonly ignored or neglected in other areas of public 
adiiiinistration^ — even the professionally trained personnel tend to develop a 
‘beaiirocratic’ and impersonal attitude. There is inadequate appreciation of the 
need and importance of in-service training of the personnel working in these 
institutions. Facilities for training of supervisory personnel, case-workers 
and other categories of staff are by and large non-existent. 

Further, a well-developed institutionalservice presupposes development of 
suitably trained personnel and provision of facilities to meet the specific 
needs of the particular category of beneficiaries. In more specific terms, the 
management „ of 'institutions meant for^ children categorised as the destitute, 
the delinquent, or the homeless is bound to throw up problems different from 


® V, Jagannadham, op. dU 
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those established for the special groups such as the blind, the deaf and the 
dumb, the orthopaedically handicapped or the mentally-retarded. Perhaps, 
constraints of resources and staff as also other factors have hampered the 
growth of specialisation. Almost all categories of personnel are periodically 
moved, and inter-changeability and inter-transferability are an accepted norm. 
It is seldom realised that the impact of such change of personnel, in the final 
analysis, is detrimental to the interests of the children and negates the basic 
tenets of institutional care. 

VOCATIONAL TRAINING 

It is envisaged that these institutions will provide comprehensive facilities 
for education, treatment and training of children. The tenns ‘treatment and 
training’ are given a wider connotation, underlying the need of offering 
opportunities which would eventuallyfacilitate the occupational adjustment of 
the inmate on his release from the institution. In pursuance of this objective, 
arrangements for imparting vocational training are in variably made, though 
the level and extent of these facilities show wide variation. 

Broadly speaking, existing facilities for vocational trainiiig in the insti- 
tutions suffer from two infirmities. Firstly, haphazard placements of trade- 
training without recourse to vocational aptitude tests lead to waste of training 
effort and, secondly, the training imparted is not job-oriented. A recent study 
of the impact of institutions on children other than the delinquent sponsored 
by the Department of Health, Education and Welfare of the United States 
and conducted by the Indian Gouncil of Child Welfare in Maharashtra has 
underlined the need of a constant review and evaluation of the training 
programme. The report has inter alia recommended that training in outmoded 
trades be discarded and instead “small trades, which will help the child to 
operate independently, with a small outlay, should be taught, where 
possible....”’® 

Another important aspect, which, if neglected, renders the training 
effort infructuous is the desirability of ‘recognition’ of the traini.ng by the 
competent authority. Unless the course is duly ‘recognised’, notwithstariding 
the proficiency gained by the trainee in a trade, his placement prospects in 
the government and the organised sector will most likely be severely limited. 

FINANCES 

1’here is ample evidence to support the view that “statutory social services 
suffer from a peacnnial shortage of funds in proportion to the rising expecta- 
tions about the quantity, quality and variety of services needed.. . .” "ftfiiile, 

_ loimpact of Institutions on Children : Report of A Research Project on Rehabilitation 
ol Children other than Delinquent under the Bombay Chiklren Act, p. 101. 
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tlie qua of Hill, of fluids allocated to government managed iiistltations, very 
ofteiij have no relevance to tlie' inmate popiilatiGii, voluntary agencies sekioni 
succeed in bridging ‘the gulf between needs and 'resources’ Coe'seqiienlly, 
those responsible for managing the institutions face a situation where available 
funds are ba.rely adequate to maiiita.in prescribed standards of services. 
Information furnished to the PAC in respect of a children’s home in Delhi 
will lieip to iliiistrate the situation. This institution with an average iiiiiiiber 
of iiiiiiates of 578 incurred expenditure to the tune of Rs.'9.60 la.kiis in 1972-73. 
The budget provision made for the subsequent' year was Rs. 5.41 lakhs only. 
The Committee' vvas' info : “'Whatever budget we ask for, it is cut down 

according to the money available. Then we are supposed to'a:sIc.for it again at 
the time of revised estimates.”^^ ' 

The Committee was furt.her told- that “Every year wheo we ask for a 
ceitain a'liioiiiit, the initial allotment is less a'lid then it is siipplemciited through . 
the revised budget.”^3 

There is little to suggest that institutions in other States would be in any 
happier situation. 

it is seldom realised that uniess the fund i.iig- of these i'ostitutioiis is need 
based, precious little can possibly be -done in terms of qualitative services in a„ 
planned manner. Relatively more realistic appreciation of institutional needs 
at the appropriate stage of budget formulation would facilitate narrowing the 
wide gap between expectations and achievements. 

SOCIAL AUDIT 

Another area which has hitherto been , largely' ignored, or, accorded ^I'OW; 
priority, relates to evaluation of. progra'm.mes with special reference'' tO' 
implementationa! issues. The application of perfoianancc audit to determine 
the efficacy of institutional services is- perhaps 'iiovrhere so urgently ■needed, 
as ill this area of so-cial administration. Financial audit, in terms of 'UtilisatiGii,. 
of funds, should give place to cl ien t-s.atis.faction as- the .riiore valid measure -of ; 
assess.mei'it. In -other words, ‘social mudit’ instead of ‘financia'i audit’ 'is more: 
,reieva.nt to administration of social services. Correctives should be souglitahd 
fotiiid for stagnation, apathy, cussedness and co:iiimuiiication gap, generating' 

, an: -acute se:nse of alienation in the beneficiary.gro'up, and also for the growiiig', 
insensitivity among the personnel— and'; thes.'e,' are commonly regarded as the 
.negative;: features of institutionalisation. ^'With the^ adop'tion of social' ■.audif 
one of the unsolicited gains would be a substantial reduction in per capita 
,:expeiiditure.''-'. 


Mgamadtam, op, cit , ' ' 

^“Public Accounts Committee, 5th Lok Sabha, 129th Report, p, 50(2.62). 
'^Hbidra> 50(2.63). 
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Organised voluntary effort has always occupied a place of primacy in the 
sphere of social welfare. Successive five-year plans have recognised the pivotal 
position of voluntary agencies. The establishment of the Central Social 
Welfare Board in 1953 by the Government of India was designed to strengthen 
the voluntary sector. Likewise, the Central Institute of Research and Training 
in Public Cooperation set up in 1961 was intended to strengthen and promote 
voluntary action and develop community participation. It was also envisaged 
that the Institute will act as a liaison between the Government and voluntary 
agencies. 

Over a period of years, voluntary agencies have diversified and expanded 
their activities, covering almost every area of social work. Numerous organi- 
sations, spread over the country, are today engaged in the task of alleviating 
human misery in all shapes and forms, striving to transform the texture of 
society through dedicated work. Quite a few of these such as the Children 
Aid Society have done commendable work in managing a network of insti- 
tutional/non-institutional services in Bombay. Likewise, in Delhi, voluntary 
organisations such as Mobile Creches, SOS Children’s Village, Bal Sahyog, 
Blind Relief Association, etc., have made steady attempts to reach those 
who somehow remain largely untouched. 

However, supplemental efforts of voluntary agencies, though substantial, 
fail to have the desired impact for want of adequate funds, shortage of trained 
manpower, lack of scientific identification of problems requiring social action, 
inadequately or inefficiently organised programmes, and negligible facilities 
for in-service training of the employees. Lack of coordination amongst the 
voluntary agencies, horizontal as well as vertical, leads to duplication of 
efforts. Dissensions, unhealthy jealousies and competitiveness are some 
other features which tend to aggravate the malaise afflicting voluntary 
agencies/organisations in a large measure. Their dependence on government 
for funds is another debilitating factor. 

Simplification of the procedure for the release of grant-in-aid to voluntary- 
agencies, its timely release without tears, rationalisation of the criteria for 
assessment of the requirement of funds, government assistance in providing 
training facilities, professional consultancy, programme-planning, etc. ; mobi- 
lisation of public support for community participation; an institutional 
mechanism to facilitate an appreciative awareness of their emerging needs ; 
exchange of information and ideas; and creation of a central registry and 
clearing house for all social welfare agencies are, in brief, some of the direc- 
tions for change. 

While the operational aspects of the government managed institutional 
services have frequently been criticised on grounds of bureaucratic methods 
of work, unimaginative rule-oriented approach, and singular lack of empathy, 
the very concept of institutionalisation has begun to be questioned during the 
past two decades or so. The efficacy of institutional services as an instrument 
of education, treatment and rehabilitation of the child is seriously doubted. 
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It is beiri,g. increasingly recognised' that institutional services;^ as at present, 
are hardly in a position to ensure in adequate measure the psycho-social 
development of the children placed in their care. 

It is in this context that a new pattern of living for children in need' of care, 
adopted by the SOS children''s village movement in India, seems to/be of 
significance. In a SOS children's village at Bawana in Delhi, orphan children,.,, 
8-10 in number and of di,fferent age groups are kept in a cottage under the 
a,ffectionate care of a house mother and in a home-like environment. 

Indeed, developments such as the SOS children’s village'' movement offer 
an entirely new perspective for child care. Conceptually, it repudiates the 
basic assumptions on which institutionalisation as a system is founded and 
reared. Operationally, Jt has effectively demonstrated its intrinsic superiority 
over the conventional pattern. 

If a nation’s children are regarded as its 'supremely important asset’ and 
if the general theme of 'reaching the deprived child’ adopted for the Inter- 
national Year of the Child is to have any content, specific and practical 
action, linked with achievable goals, must be designed and developed and 
an optimal utilisation of available resources ensured. 

Options are there, they need to be further explored. Until these options are 
discovered and they gain acceptance, implementational aspects of child care, 
in relation to management and administration, will continue to be a problem. 

□ 


CliiM is mi Stafisllcs 

'"Mr. Minister, you have quoted some statistics of the handicapped, 
the ailing and so on. But anybody who deals with children must 
realise that they are not statistics. Each child is an individual and 
unless our education recognises him as such, we will be compounding 
the mistake which we have so far made in education.” 

—The Prime Minister, at the National 
Children’s Board Inaugural Meeting, 
Vigyan Bliavan, 1974-75. 


Integrated Child Development Services Scheme: 
A Study of its Health Component in a Delhi 
Anganwadi 


J.P. Gupta, V.K. Manchanda, R.K. Juya! and C.B. Joshi- 

C HILD 'WELFARE services,' meant to cover presciiool Ciiiidrea(/.e’., 0.6 
years), could notdraw much attention of the Government till late fifties. 
The earlier efforts (/.e., during pre-independence era) centred ro'tiiid tiie 
missionary initiatives or voluntary organisations catering to the pciceived 
needs of slum dwellers in larger cities and the services were rendered through 
‘clinic approach’. Even after the establishment of primary Jiealiii centres 
(PHCs) with their sub-centres in the rural areas (1952) and tiie streiigtheniiig 
of family planning centres in the urban areas (1958), the focus of services 
rendered by these institutions remained on provisiGn of services to the people 
in the reproductive age group. Perhaps due to the more urgent requirement to 
control communicable diseases or due to the paucity of funds the required 
attention was not given to child welfare services even when the infrastructure 
for basic health services had been set up in the country. However, the Goveni- 
ment being seized with the problem 'appointed the Study Team on Social 
Welfare and Welfare of Backward Classes (1959) which took up liie case of 
neglected child health care and suggested certain meas'tires. This fiiriJier led 
to the, appointment of various committees in between 1960-1972,^ The 
recoiiiinejidations of these cominit'tees centered around the provision of more 
ciiralive, preventive a'lid promotive services for , the child population and 
integration of these services: with the general liealtli services. Consequeolly, 
the integrated child demonstration projects were launched during the Thircl 
Plan period- This was followed by family and child W'elfare projects sponsored 
by the Central Social Welfare Board. The basic aim behind these projects 

The authors are thankful to tiie Director, NIHFW for giving permission lo c!c\-clcr? 
the study, and also to Development Commissioner' and Directo-f, , Social Welfare, Delhi 
Administi’aiion allowing the study in the project area. Thanks are due to all tlie stalf 
of the project, as well as the research staff of the department of plaoiiingand evaluatii^n, 
NfHFW, New Delhi. 

^Chifd Care Committee (1960); Health Survey and Planning Committee (1962); 
Committee for Preparation of Programme for Children (1968) and the Study Group on 
Pre-School Education (1972). 
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was llie provision of integrated health, 'nutrition and welfare services to 
cliildieii. .However, the results obtained from these projects we're not very 
eiicouragiiig. 

Finally, ' the recommendations of. various committees enabled the 
G-overiiment of India to adopt a resolution laying down the national policy 
for children (October, 1974), which ultimately formed the basis for setting up 
a National Cliildren's Board (December, . 1974) to coordinate, integrate, 
review and thereby suggest modification in the priorities accorded to different 
prograiiimes. One of the outcome of these steps was the concept of integrated: 
child development services (ICDS) scheme'. 

SALIENT FEATURES OF THE SCHEME 

Each ICDS project covers one development block with an estimated 
population of 100,000. The delivery of services is to be organised by opening 
100 anganwadis, each covering a population of 1,000 and manned by an 
anganwadi worker. These workers are supervised by 4 to 5 supervisors, who 
are under a child development project officer (CDPO) — the chief executive 
of the project — and are responsible for looking into their day-to-day probleins 
of angaiiwadi workers, who are females. Keeping in view the crucial role 
she has to play, her selection criteria, training and job responsibilities have 
been clearly laid down in the scheme. The number of beneficiaries for each 
target group for rural, urban and tribal projects has been hypothetically 
worked out 

In each project, the existing health staff of the attached MCH and family 
plaiining centres and the additional staff provided from the ICDS budget, 
work as a single iiiiit and are jointly responsible for the achievement of the 
health targets in respect of health check-up, immunisation and referral. The 
health department is also responsible for health and iiiitrition education to 
wo,men between the age group 15-44 years as also for the training of the 
personiiei in the delivery of health services. ■ 

The experimental nature of the scheme and the package of services envi- 
saged obviously call for a number of studies on' the various aspects of its 
funetioiiiiig so as to provide useful data to effect improvement in the scheme 
befo.re its extension. Hence a study was taken up at- one of the projects at 
the Jama Masjid area of Delhi, particularly with reference to the health 
component envisaged under the scheme. The data of this study has been 
' utilised .for this paper. 

OBJECTIVES OF THE STUDY 

The objectives of the study were: 

(/) to study the fulfilment of criteria of selection of the anganwadi 
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workers and adequacy of training undergone by them ; 

(h) to determine the type and frequency of health services provided by the 
angan wadi workers ; 

{in) to assess the community perception, satisfaction and participation in 
the scheme and its utilisation by them; and 
(iV) to identify the operational problems of angan wadi workers. 

The sample size and method of data collection in respect of various 
objectives of the study have been summerised in Table 1 . 

Table 1 SAMPLE SIZE AND METHODS OF DATA COLLECTION FOR THE 



STUDY 


Objectives 

Sample Size 

Methods of Data Collection 

J . ObjecUve I 

AM the 100 anganwadis workers 
of the study area. 

(/) , A retrospective study of the 
records, available at CDPO 
office. 

(zz) Interviews of the oOicers at 
various levels. 

{Hi) Multiple choice test items 
administered to the angan- 
wadi workers. 

2. Objective 11 

50, out of 100 anganwadis were (z) Record study of the angan- 
seiected randomly for retros- wadis, 

pective study of records to collect (z7) Observation study (/.e, for 
data on services provided. Fur- 6 consecutive working days) 

tiler 25, out of 50 already select- 
ed anganwadis, were selected 
randomly for prospective study 
to assess the time utilisation by 
the workers. 

3, Objeclive 111 

8 iamilies from each of the 50 
anganwadis already selected for 
objective 11, were selected. 
From this a sample size of 400 
respondents (307 beneficiaries 
and 93 non-beneficiaries) was 
worked out. 

Interviews of the respondents 
selected from the coniinu- 
nity. 

4. Objective IV 

The sample size already drawn 
in relation to objective II 

50 anganwadis), was relied upon 
for this objective also. 

Interviews of the anganwadJ 
workers and other officials. ^ 


The ICDS project at Jama Masjid was initiated in October, 1975, with 
the opening of 27 anganwadis and this number rose to 100 by June, 1977; 
of these 100 anganwadis, 52 were in predominantly Muslim and 48 were in 
predominantly Hindu areas. 

The scheme comprises of the slum areas of Jama Masjid, Matia Mahal, 
Turkman Gate and Ajmeri Gate lying on the fringe of the walled city and 
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covers around three wards of the Municipal Corporation; of Delhi.' There are 
three maternity and child welfare centres and two maternity and one general 
hospital in the vicinity of the area to work as referral institutions for the 
scheme. ' 

The population of the area according to, 1971 census was 1235270 of which 
54.2 per cent were males and 45.7 per cent females. Approximately half the 
population consists of Muslims and the other half are Hindus (mostly belong- 
ing to balmiki, chaniar and dhobi castes) who are economically and socially 
backward, coinp.rising of artisans, wage earners in factories and shops. 

In September, 1977, the population covered by the project was 95,493. 
A total number of 10,101 out of 15,793 (64.0 per cent) of children and 2,104 
out of 4,072 (51.6 per cent) of expectant and nursing mothers were registered 
with angan wadis. 

STUDY FINDINGS 

The findings related to the objectives of the study are presented in four 
sections below. 

Fulfilment of Criteria of Selection of AnganWadi Workers (/2=100) 

Sex: Ail the aoganwadi workers of the study area were females fulfilling 
the criteria prescribed. 

Age: All the anganwadi workers of the study area were within the prescrib- 
ed age range (/.c., 18-45 years) and 83 per cent of them were in the age groups 
of 18-27 years. , 

Educational Status: Amongst the anganwadi workers, 6 were under- 
matric, 61 were matric/higher secondary, 13 intermediate, 16 graduates and 
4 post-graduates. The prescribed criteria of educational qualifications for 
urban area (/.<?., matric/higher secondary) was not fulfilled in 6 per cent of the 
cases. 

Religion and Community Served by the Workers: Of 100 anganwadi 
workers, 33 were Muslims, 63 Hindus, 3 Sikhs and one Christian. It was 
found that only in 77 (33 out of 52 predominantly Muslim and 44 out of 48 
predominantly Hindu) anganwadis the workers of the same community were 
serving as envisaged under the criteria. 

Residence : Only 64 per cent anganwadi workers were residing in the project 
area while 36 per cent were commuting from outside. As such, the require- 
ment of local residence was not adhered to in 36 per cent cases. 

Acceptance hy the Community: Sivx&y oi responses of the community 
shows that 98.4 per cent beneficiaries and 36,6 per cent non-beneficiaries were 
satisfied with the contacts made by the anganwadi workers. 

Adequacy of Training Undergone TAiq results obatined by 

administering of muitiple choice test items to 94 out of 100 workers present 
on the day of test are shown in the Table 2. 




Table 2 SCORES OBTAINED BY THE WORKERS 


Group of Anganwadi Workers 


Scores 

.A- 


f"'"" 

Mean 

Standard 

Deviation 

'“"i 

Range 

Trained (??= 85) 

32.5 

■ ' 5.7" ,, 

, „ 4-42 

Untrained 9) 

31,8 

4.0 

,25-38 : 

Absent during test (/I =6) 



• — , 

Sub-total. 

■. .:32.4 . 

5.6 , 

, .4-42 


The scores obtained by the workers do not show any significant difference 
between those trained and untrained. 


Type and Frequency of Health Services (/z®=»50) 

The findings in respect of 5,349 (2,847 in Muslim and 2,502 in predoini- 
nantly Hindu anganwadis) children (0-6 years) registered with 50 (27 Muslim 
and 23 Hindu) anganwadis are discussed below. 

Serial Recording of Weight for Age: The anganwadl workers are to tak e 
the weight of each child once in every month. This target was achieved to the 
extent of 60 per cent and 57.9 per cent cases in Muslim and Hiiidii anganwadis 
respectively. 

Nutritional Status: The distribution of children according to five grade of 
nutritioiiai status is shown in Table 3. 


TAB,r.J 3: PERCENTAGE DISTRIBUTION ' OF'.' CHILDREN ACCORDING TO 
NUTRITIONAL STATUS (w= 5,349) 




Group of Anganwadl 


y Total 

Grades of 


■ ^ A 



, X 




' A 

( — 

Nfitrition 

Hindu in=: 23) 

Muslim {n=z 21) 

(??«50) 


. 


A 


A 


At Regis- 

n 

At the 

At Regis- 

At the 

r— — \ 

At Regis- At the 


tration 

time of 

tration 

time of 

tration time of 



Study 


Study 

Study 

Normal 

22.5 

23.9 

31.3 

31.8 

.27.2 28.2 

FirsG 

33.4 

40.6 

37.3 

42.0 

35.5 41.3 

Second‘d 

30.3 

27.4 

24.7 

21.2 

27.3 24.1, 

Thirds 

iO.2 

6.4 

5.7 

4.4 

7.8 , 5.3 ,, 

Fourdri^ 

3.6 

1.7 

1 .0 

0.6 

2.2 „! . 1 

Sul>ro(nl 

100.0 

iOO.O 

100.0 

100.0 

100.0 100.0 

Nutritional grading 
not done 

8.1 

20.2 

5.5 

18.4 

6.7 . 19.2 . 


Slightly mainomished. ^ Severely malnourished. 

Moderately malnourished . ^ Severely malnourished requiring hospitalisation. 


The grading of children according to their nutritional status was not done 
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ill the case of 6.7 per cent and. 19.2 .per cent clii.ldreii at the time of their 
registration at the aiigaiiwadis and at the time of the study respectively. 

. More children in the Hindu group of anganwadis were in the mah 
iiotirislied grades, both at the time of registration as well as at the tiiiie of the 
^3tlldy. This table also shows that the nutritional status ' of children had 
■■' improved in both: the groups, more ' so in the Flindu group,: perhaps due 
to the supplementary iiiitritioii given at the anganwadis. 

Supplementary Nutrition : ' The ' distribution of children accordi'iig to the 
siipplenieiitary nutrition is shown in Table 4. 


Ta^b^lE'4 percentage DISTRIBUTION OF CHILDREN ACCORDING TO 
SUPPLRM:ENTARY nutrition given (w = 5,349) 




Supplementary Nutrition 

Total 

Group of 

f 

. .. 


(« = 50) 

AnganwaiU 

Not given 

Given/ type of 





.. — ^ 




Normal 

Special 


Hindu («==:23) 

19.7 

73.2 

7.1 

100.0 

M:osli'm'(/ 2 ==r 27 ) 

25.3 

70.4 

4.3 

100.0 

Total 

22 . 7 

71.7 

5.6. 

100.0. 


At the tiiiie of t,.h.e study 30.5 per cent children were in the nutrition grades 
entitled for supplementary nutrition (second, third and fourth). However 
it was being provided to more (77.3 per cent) children than were entitled as 
per the criteria of selection. 

imniimlmtion: The percentage distribution of children according to immu- 
nisation given is shown in Table 5. 

Tables PERCENTAGE DISTRIBUTION ■ OF CHILDREN ACCORDING TO ' 
immunisations given (/i = 5,349) 

No. ofcliiklren 

Immimisation f ^ , 

Given Not given 


Smallpo'x 

90.4 

9.6 

BCG . 

64.6 

35.4 

■DPT ■■• ..■.■■ 

63.4 

36.6 

DT , 

, 2.1 

97.9 

Polio . , 

32.7 

67.3 

TAB 

1.1 

98.9 


The main accent of immunisation was on smallpox, BCG^':.a:nci, DPT while' 
in other cases the coverage was low.. -.^^ ■■:■ 

Health Check-up: Health check-up was given to 21.7 per cent and 31.8 
per cent of children in the Muslim a.nd.:'Hindu anganwadis respectively. The 



740 Guptayet nL' 

stay of cliildren ill aiiganwadi and number of health check-ups given is shown 
inTable'6. 


Table 6 PERCENTAGE DISTRIBUTION OF CHILDREN ACCORDING ' TO 
STAY AT ANGANWADI AND NUMBER OF TIMES GENERAL 
CHECK-UP GIVEN (/!=: 5,349) 


Stay of children 
at Anganwadi 
{months) 

Total 

General check-up 

Number of times 


' Not 
given 

Given 

^ 1 

2 

3 

4 + ■ 

0--5 

100.0 

83.3 

16.7 

13.6 

2.1 

0.8 

, 0.2 .. . 

6—] 1 

100.0 

65.4 

34.6 

20.0 

8 . 2 ^ , 

5.2 


12+ 

100.0 

51.9 

48.1 

22.2 

15.2 

8.3 

2.4 ' 

Total 

100.0 

73.6 

26.4 

16.9 

5.6 

3.2 

0.7 


This table does not show any relationship between stay of childreii and 
the number of check-ups given, 51.9 per cent of those who had a stay of 12 
months or more had not been given a single check-up against possible 2 or 
more. Similarly 6,4 per cent of those with a stay of up to 11 months and 
entitled to two check-ups had received three or more. Further, as prescribed, 
the children in the third and fourth grades (Table 3), must receive immediate 
and more frequent check-ups, but it was found that 42.9 per cent and 25.7 
per cent children in these groups, respectively, did not receive a single 
check-up. 

Supplementary Nutrition to Expectant and Nursing Mothers: At the 
lime of study (September 1977) there were 4,072 mothers in the area, as per 
survey of workers, and 2,104 (51.6 per cent) were registered with anganwadi 
and 1,522 (37.3 per cent), were getting supplementary nutrition. 

Demrming: Only 2.1 per cent children, 1.6 per cent in Muslim group and 
2.8 per cent in Hindu group of anganw^adis had received deworming therapy. 

Vitamin A: Each child is to get a dose of Ndtamin-A’ once in every 6 
months but it was found that 34.7 per cent (36.9 per cent in Muslim and 
32.3 per cent in Hindu anganwadis) did not receive a single dose. The break 
up of doses shows that only 24.6 per cent out of 48.4 per cent of children 
(Table 6) had received more than two doses as prescribed. 

Referrals: The percentage distribution of children according to the 
referrals made and the relationship between referrals and nutrition status of 
cliildren is shown in Table 7. 

It can be seen that only 3.2 per cent children had been referred to specialis- 
ed institutions at one time or the other. However, when related to nutritionar 
status of the children, it can be seen that 80.7 per cent of children in nutrition 
grade four, who should have been referred for specialised treatment, were 
not given any referrals. 

Observation Study: The percentage time per activity per day for the 
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different , activities ,gm into health, non-health and produetive and 
iioil-productive activities is presented in Table 8. 


Table? PERCENTAGE DISTRIBUTION- OF NUTRITIONAL . STATUS. OF 
CHILDREN AND REFERRALS MADE (/z=:5,349) 


Nutritional 
, Grade 


Referrals 

- JL 

: Total 

t — " ■ ” 

Given 

Not given 

Normal . 

1.3 

n,i 

100.0 

First 

1.9 

98.1 

100 0 

Second 

4.3 

95.7 

100.0 

Third 

10.6 

89.4 

100.0 

Fourth- 

19.3 

80.7 

100.0 

Grading not done 

— 

6.7 

100.0 

Total 

3.2 

96.8 

100.0 

Table S UTILISATION OF THE AVAILABLE TIME AMONG DIFFERENT 

GROUPS OF ACTIVITIES 




Time devoted per activity per day 

Activity 


(percentage) 


I. Productive 




A. Health and related activities 




(0 Supplementary nutrition 


8.3 


(ii) Health check-up 


4.2 


(in) Health & Nutrition education 


1.3 


(iv) Immunisation 


1.4 


(v) Home visit 


5.7 



Sub-total 


20.9 

B. Others (nondrealth) 




(/) Cleaning & preparing anganwadi 

3.5 


(ii) Non-formal pre-school education 

15.1 


{in) Records 


14.4 


(iv) Functional literacy 


7.1 


(v) Meetings 


5.0 


(vi) Collecting pay, repairs, etc. 


9.1 



Sub-total 


54.2 

IL Non-Productive 




(i) Necessary physical requirements 


3.2 


(ii) Unavoidables 


4.4 


(Hi) Idle 


6.9 


, (/V) Arrived late 


2.1 


,(r) Absent, 


„ 8. 3\ : . 



Sub-total 


24.9 

Total , . ^ 


, mo,o 



Out of the non-prod active time of 24.9 per cent per day, 7.6 per cent was 
spent on necessary physical requirements and unavoidables, while a major 
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portion 17.3 per cent was related to sitting idle, late arrival and absence from 
anganwadi. 

It is further seen that out of the time spent (20.9 per cent) by the anganwadi 
worker on health and related activities at the anganwadi, a major portion was 
spent on supplementary nutrition (39.5 per cent) and health check-up (20.2 
per cent). 

Perception Utilisation, Satisfaction and Participation of the Community (n — 400) 

The findings obtained through 400 (152 Muslims and 248 Hindus) inter- 
views of the community members are discussed below. 

Perception: The responses of the community members, both beneficiaries 
and non-beneficiaries, regarding the source of first information about the 
presence of anganwadi, frequency and purpose of visit of the workers to 
families, community knowledge about services rendered, are summarised in 
the Table 9. 


Table 9 PERCENTAGE DISTRIBUTION OF RESPONSES REGARDING 
PERCEPTION OF COMMUNITY 


Item of Information 

Beneficiaries 

(«=307) 

Non-beneficiaries 

(n^93) 

’*‘1. Source of initial knowledge 

(0 Anganwadi worker 

77.2 

73.1 

07) Children in family 

10.1 

6.5 

{Hi) Neighbours 

9.1 

9.7 

2. Frequency of contact made by the worker 

(0 Often 

33.9 

16.1 

iii) Occasional 

66.1 

71.0 

3, Purpose of contact made 

0) Inform about services 

17.6 

9.7 

07) Collect children 

36.8 

49.5 

0'//) Enquire about health 

32.9 

16.1 

4. Number and type of services known 

(/) Five and more types of services 

48.9 

11.8 


* The main items of information have been shown in the table and as such the percent- 
ages may not add to 100 per cent. 


The main source of initial knowledge about the anganwadi was thrcsugh 
the workers, who made contacts with the beneficiaries more often tlian. non- 
beneficiaries, the main purpose of contact being collection of children. 
Majority of beneficiaries knew about more than five services. 

Utilisation of Services: For assessing the utilisation of services, tiie r-e.spon- 
dents were asked about the location of the anganwadis, regularity of their 
visiting anganwadi and the number of services availed. The responses regard- 
ing location and regularity are summersised and given in Table 10. 

The non-beneficiaries are largely not satisfied with the location of the 
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Table 10 PERCENTAGE DISTRIBUTION OF THE RESPONSES , OF 
COMMUNITY REGARDING LOCATION AND REGULARITY OF 

VISITING ANGANWADI 


Item of information 

Beneficiaries 

(n^301) 

Non-beneficiaries 

(«==93) 

1. .Location , 

(O' Satisfied 

97.7 

64.5 

{ii) Not satisfied 

2,3 

35.5 

2. Causes of dissatisfaction 

(0 Distance is more 

1.0 

7.5 

: (ji) Location unhygienic 

1.3 

14.0 

{Hi) Inhabited by community unacceptable 

_ 

14.0 

to respondents 

3. Utilising services 

(/) Regular 

98.7 


(/7) Not regularly 

1.3 


{in) Seldom 


17.2 

Qv) Never 

■ 

82.8 


anganwadis, the main cause being the social insanitary environment. As 
expected only 17.2 per cent beneficiaries have on some occasion availed the 
services, the main causes being not interested (32.3 per cent), children going to 
school (17J) and no one to escort the children (10.8). 

The responses regarding the number of services availed vis-a-yls the 
number known are given in the Table 11. 


Table 11 PERCENTAGE DISTRIBUTION OF COMMUNITY MEMBERS 
ACCORDING TO NUMBER OF SERVICES KNOWN AND AVAILED 


Number of 
services 

Beneficiaries {n s= 3 07) 

Non-beneficiaries («*= 93) 

f — 

known 

— ^ 
availed 

known 

availed 

One 

10.7 

9.8 

17.2 

. I'.l . ' 

Two 

13.7 

12.1 

18.3 

2.2 

Three 

11.4 

16.3 

14.0 

3.2 

Four 

15.3 

21.5 

20.4 

8,5 

Five and more 

48.9 

40.3 

11.8 

2.2 

. No response 

— 


18.3 

82.8 

Total 

iOG.O 

100.0 

100.0 

100.0 


The utilisation of services by beneficiaries, was 100 per cent/while it was 
17.2 per cent only in the case of non-beneficiaries. Of the beneficiaries 40.3 
per cent had utilised five or more services while only 2.2 per cent non-benefi- 
ciaries had availed of these at one time or the other. 

Satisfaction: It was found that 97.1 per cent of beneficiaries were satisfied 
with the services; of the 17.2 per cent non-beneficiaries who utilised the 
services, half did not comment while the remaining were not satisfied. The 


744 J.P. Gupta, et al. 


reasons of dissatisfaction of the community were, quality of food (1.3 per cent 
beneficiaries and 3.2 per cent non-beneficiaries) quantity of food (0.9 percent 
beneficiary and 3.2 per cent non-beneficiaries) and more medicines required 
(0.7 per cent beneficiaries and 2.2 per cent non-beneficiaries). 

Usefulness of Services: 89.3 per cent beneficiaries and 12.9 per cent non- 
beneficiaries felt that services given by anganwadi workers were useful. 
Only 2.6 per cent of beneficiaries and 3.2 per cent of non-beneficiaries felt 
that the services provided were not useful. 

Contact with Workers: The community (82.3 per cent) felt that the contact 
made by the workers was useful. 1.3 per cent beneficiaries and 62.3 per cent 
non-beneficiaries did not comment. 

Participation: The percentage distribution of beneficiaries and non- 
beneficiaries who had rendered help, and the purpose for wfiich such help 
had been rendered, are presented in Table 12. 


Table 12 PERCENTAGE DISTRIBUTION OF RESPONDENTS ACCORDING TO 

TYPE OF HELP GIVEN 


Type of help 

Beneficiaries 
(72=: 307) 

Non-beneficiaries 

(/2=93) 

Total 

Donation of cash and kind 

16.0 

1.1 

12.5 

Looking after the children 

6.5 

3.2 

5.8 

Cleaning and washing the anganwadi 

1.6 

1.1 

1,5 

Supply of water 

1.3 


: i . o , 

No help 

74.6 

94.6 

79.2' 

Total 

100.0 

100.0 

100.0 


From the above table it can be seen that 25.4 per cent beneficiaries and 
5.4 per cent non-beneficiaries had helped the anganwadi workers in one form 
or the other. 

Operational Problems of the Anganwadi Workers (n=50) 

The problems expressed by the anganwadi workers in respect of their job 
functions are as follows: 

Health Check-up: Thirty per cent of the workers felt problems regarding 
health check-up. The difficulties were carrying the children to the centre at 
their own risk (12 per cent) and M.O./LHV not visiting the anganwadis 
regularly and on fixed dates. 

Immunisation: The percentage distribution of workers according to prob- 
lems faced by them in relation to immunisation programme is shown in 
Tablets. 

Forty-two per cent of the workers found collecting children for immuni- 
sations as a problem, and of these (12 per cent) attributed the reasons for 
this to the lack of prior information regarding the visits of the LHVs to 
anganwadis for immunisation. 
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Table 13' PERCENTAGE DISTRIBUTION OF ANGANWADI WORKERS 
ACCORDING. TO THEIR PROBLEMS REGARDING IMMUNISATION 

PROGRAMME 


Type offimcilons 

No, of 
workers 
reporting 
problems 



Nature of Problems 


' LHV 
does 
not help 

LHV Taking Side 

comes children effects 

without to angan- not 

prior in- wadi for followed 
formation polio vac. up 

Have to 
tell parents 
repeatedly 

1. Immunisat.ion 

24 

24 

— 

— , — 


2.. Collecting children 
for immunisation 

42 

— 

12 

6 6 

18 

3.. Educating parents 

26 

20 



6 

4. Foliovv-up 

8 

— 

— 

— ^ 



Expectant and Nursing Mothers: The percentage distribution of workers 
according to problems faced by them in rendering services to t!ie expectant 
and nursing mothers is shown in Table 14. 


Table 14 PERCENTAGE DISTRIBUTION OF ANGANWADI WORKERS 
IN RELATION TO THE PROBLEMS OF SERVICES TO EXPECTANT 
AND NURSING MOTHERS 


Type of Functions 

No. of 
workers 
reporting 
problems 


Nature of Problems 


Wojit 
take the 
food as 
supplied 

Ladies 
hesitate 
to tell 

Ladies 
do not 
like to go 
to the 
centre 

Big hos- 
pitals 
nearby 

''■■""A 

No help 

from 

health 

staff 

1 . Enlisting expectant 
.mothers 

12 

10 

— 

— ■ 



2. Ante-natal and 
. post-natal check-up 

18 

— 

8 

10 



3. , Supplementary 
nutrition 

32 

— 

■ — 

■ — . 




4. Imparting education 
to pregnant a.nd 
.'nursing mothers 

i 4 




■ 4 


5. Home .visits 

60 

— 

— • 

— 

60 



.The majority'. (60' per cent), of workers fouiid.Tiome ;visiti,ng''a. p.rob.le.m 
especially due to lack of help from health staff; 32 per cent of the workers 
said .. .the ladies would, not like the . food .. offered ■ under ,. the , . suppleiiieiitary 
'.nutrition programme.' Twelve, per'Cent^iand 18 per cent of the workers felt, 
difficuitics in enlisting the mothers for ante-natal and post-iiaial check-up 
■respe.e.tive.ly.:'^..:'.. 
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Suppleuientaiy Nutrition : The percentage distribution of workers accord- 
ing to problems faced by them regarding supplementary nutrition is shown 
in Table 15. 

Table 15 PERCENTAGE DISTRIBUTION OF ANGANWADI WORKERS IN 
RESPECT OF THE PROBLEMS OF SUPPLEMENTARY NUTRITION 

No, of Nature of Problems 


Problems in workers ^ 

relation to reporting 

problems 

Have to 
store in 
gunny 
bags 

Have to Cook 
borrow outside 

from 

community 

Distant 
sources . ' 

Won^t take 
home food 

1, Equipment for : 





(0 Storage of food 6 

6 

— — 

— 

— 

(//) Cooking of 10 

food 

— 

10 ~ 

— 

— , 

2. Space for cooking 14 

at anganwadi 

— 

~ 14 

— 

— 

3. Procurement of 44 

kerosene oil and 
food articles 



44 


4. Distribution of food 32 
at anganwadis 


- 


32 


The supplies (44 per cent) and distribution of food at anganwadi 
(32 pei' cent) are the problematic areas related to this activit)-'. 

Records: Forty-four per cent of the workers complained that there was a 
diipliciuion of certain records such as health and immunisaiion records 
on weight books, health cards and imniimisation cards and daily diary 
movement register and attendance registers for the same purpose. 

Pcrsomd Problems of Anganwadi Workers: Apart Itoih operationai prob- 
leiris, the workers pointed out certain other problems related to lionorariiim, 
travelling from residence to anganwadi, leave and working space, etc. 
Responses to (his effect are summerised in Table 16. 

The main area of dissatisfaction of the workers related to the 
honorarium. 

DISCUSSION 

The scheme was introduced in October, 1975 with the opening of 27 
instead of the full strength of 100 anganvvadis. The targetted iiiimber could 
only be achieved by June, 1977. This indicates lack of full preparation on the 
part of the sponsoring authority to introduce the scheme in the project area 
at a time in spite of the monetary input. 

Though the scheme was to be launched in 100 anganwadis at one time, 
this could be achieved only in a phased manner. This resulted in functioning 
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Table 16 PERCENTAGE DISTRIBUTION OF WORKERS.. .ACCORDING 

TO THEIR PERSONAL PROBLEMS : 


Percentage ' of workers 

i. 

Honorarmn 



Satisfied 

'2 


Not fully-satisfied 

6, 


Not satisfied 

92 

. 2. 

Travelling from residence to Anganwadi 



Satisfied 

U 


Not satisfied 

16 " ' 

■; ' 3. 

Getting leave 



'Ho difficulty 

78 


Difficulty 

22 ■ 

4. 

Working Space 



Adequate 

80 


Not adequate 

20 


of the various anganwadis in the same project area at different point of time. 
Consequently, the base line data of the different anganwadis is not 
comparable. Fmtlier different time span of service of anganwadis has affected 
the liaison with the community and has a bearing on the coverage and fre- 
quency of services provided. 

Regarding the criteria of educational qualifications 20 per cent of the 
aiiganwadi workers were much more qualified than envisaged under the 
scheme. This higher qualification may be one of the factors responsible for 
the frustration amongst the workers with regard to the nature of the duties 
expected and the quantum of honorarium paid to them. Besides, 23 per cent 
of the workers were serving communities other than they belonged to and 
another 36 per cent were not residing in the same area. Further, the presence 
of 6 per cent of the workers not fulfilling the essential qualifications added 
to the frustration of the others. Perhaps some specific considerations and 
unwillingiiess/non-availabiiity of the right type of the female candidates for 
the job were the reasons of this selection. All these factors are of far-reaching 
consequences as far as functioning of the project is concerned, particularly 
ill the context of its being monitored for further extension to other areas. 

It was interesting to note that there was no statistically significant difierence 
in the level of knowledge and understanding between the anganwadi v/orkers 
having formal training and those untrained. It implies that on the job training 
given to the untrained workers and their own initiative to learn has made up 
the gap. It reflects upon the utility of formal training imparted to the workers 
at the balsevika training scliool. This is an area which needs proper thinking 
and planning to bring about 'changes in curricula and the duration of the 
formal training at the policy planning level. 

The type and frequency of health services stipulated under the scheme 
have not been fully achieved. The quality of health services rendered has also 
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been affected hi various ways ; ' v/z*, low. range frequency of .services pertaiiiiiig 
to health clieck-iip; supplementary nutrit^ and referral in the absence of 
grading of all the children; the clientele not being fully protected by immuni- 
sations by administering the. required doses; the progress of expectant and 
nursing mothers not continuously observed due to lack of regular., check- 
ups, etc.' 

The factors responsible for this are: non-adherence of health staff to fixed 
programme of visits; iocation^ of. anganw.adis in congested and unacceptable 
areas; and availability of health care services through two hospitals in the 
vicinity. Of these, in respect of the latter two factors, no immediate solution 
is possible. However, the coverage of the population could be considerably 
improved provided the health staff* adheres to their fixed and appointed 
schedule of visits to anganwadis. This would save the anganwadi workers 
from embarrassment caused to them by non-availability of health staff when 
they have already collected the cliildren and expectant and nursing mothers 
for the services. This works as a bottleneck for them in subsequent occasions 
to collect the clientele for the services. As such there is a need to have a close 
coordination between the health staff* and the anganwadi workers. The 
prevailing field situation also reflects upon the supervision at different levels 
which seems to be unplanned. 

Only 20.9 per cent of the available time was spent on the activities related 
to health while 24.9 per cent time was spent on non-productive work. There 
was a scope for diverting 17 per cent idle, late and absent) of available 
time to health activities by way of better supervision and by introducing 
proper motivation amongst the workers. 

The involvement of the anganwadi workers in the activities like preparing 
the anganwadi, record-keeping and preparation, and service of supplementary 
nutrition and procurement of supplies, also leaves the workers with less time 
for other productive activity. Increased participation of the local community 
in the management of anganwadis and the simplification of the record system 
may furtlier help the workers to devote more time on health activities. 

ITe perception, utilisation, satisfaction and participation of the non- 
beneficiaries was low as they were not given complete knowledge about the 
scheme, its services and benefits through regular contacts by the workers and 
other staff. There has been a tendency among the anganwadi workers to visit 
beneficiaries more often than iion-beneflciaries. Increased contacts with non- 
beneficiaries would be much more fruitful to achieve the desired results. 

The operational problems, particularly in relation to the service compo- 
nent of the health services, are mainly because of lack of coordiiiatioB and 
understanding between the anganwadi workers and the health staff. Most of 
these problems could be managed. As far as personal problems are concerned, 
except for honoraria, the percentage of response in other areas is not high. 
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SUGGESTIONS 

1.1 would be desirable to .Jauiich the scheme in a project area in its full 
strength and the criteria of selection of workers may be strictly, .a.dliered. to.. 
There is a need to revise the training curricula' designed for the workers .so ■ 
as to make it more job-oriented.. Strengthening of siipervisioii, reorganisation 
of procedures, and methods and i.ncreased participation of the, community 
wo'uld release' more time to the workers for the productive activities. Above 
alb coordination among the various functionaries of the scheme could , be 
further streamlined. 


UNICEF 

The United Nations Children’s Fund (UNICEF) is that part of the 
United Nations system with a special mandate to concern itself with 
the children of the world. UNICEF is active in more than 100 countries 
in Asia, Africa and Latin America that have a total child population 
(under 16 years of age) of 865 million. It is helping governments to 
develop their human resources — their children — through projects in 
health, nutrition, education, water supply and family and ciiild welfare. 
This is a far cry from 1946, when UNICEF was created by the General 
Assembly to help the children of war-torn Europe. 

During the 1949-73 period the value of assistance committed by 
UNICEF' to India amounted to $119 million. During the Fifth Plan ; 
period. (1974-79) UNICEF expects to spend $56.8 million. 

India is a member of UNICEF’s 30-nation Executive Board and 
has contributed ' to 'UNICEF’s global reso'urces since 1949." India , 
pledged $L21 million to UNICEF for 1976. 

In addition,, during 1975-76, Indians bought 1.3 million UNICEF 
greeting cards and 6,350 calendars with gross proceeds adding up to 
Rs. 2.1 iiiillioii ($236,506) placing India first in sales in Asia. These 
funds are used to purchase equipment in India, provide stipends 
for training programmes and for administrative costs. 


Some Issues and Problems in Child Welfare 
EYaluation from the Policymaking PerspectlYe- 

Arie Halachmi 


C HILDREN ARE the most valuable asset of any society. In some cases; 

child rearing is the reason d6tre for bringing a group of people together 
to form and to maintain a particular social order. However, in ail the cases, 
the future survival of any member of society is dependent on the role children 
play as grownups. The child who is the infant of one may be the one who 
provides food and shelter some years later not only to his parents or care 
takers but to many other members of their respective charts. Thus as one 
generation replaces another as the backbone of the economic activities and 
societal services, care takers change roles. From the support and protection 
of children they themselves become dependent in their old age on these 
children as adults. 

The relationship between child care and old aged care is a spiral relation.^ 
The quality and adequacy of child care determines how^ well one would 
function as an adult, and, therefore, how well he w^culd take care of those 
that took care of him, and of his own young ones — those that would take 
care of him, in his old age as well as of his grandchildren, and so on. This 
spiral relation does not imply that child care is determental to the future of a 
particular family. Rather, it expresses the general responsibility of society 
with regard to children’s welfare as a fimction of its possible iiiiiuence on 
practices of child rearing which, in turn, influence the general welfare and the 
survival of that society. The spiral relation in this case suggests an inteiisiiyiiig 
and self-perpetuating process ■ where inadequate practices generate more 
inadequacy while ' improved practices result in a higher level of welfare. 
Also, the spiral relation suggests that an existing pattern ■ of child rearing,, 
cannot change course by itself. Tn' other words, there is a need for externai 
intervention to injfliieiice a change in this process. 

Because of the spiral relations; between child care and societal .develop- 

The topic dealt within this paper should have been the starting point of our discussion 
in this Number. But, since the paper was received late, we are fixing it here— Ed. 

^Tiie possible use and the nature of the spiral relation in describing social policymaking 
was discussed in Arie Halachmi’s “From Descriptive, Explanatory and Prescriptive Views 
of Policy Analysis to a Spiral Perspective ” Indian Journal of Public Administration, 24(4), 
October-Decembcrl978, pp. 957»972. 
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ments the study of cliildreirs welfare and the possible ways to iniei-vene in 
order to improve it should be a focal point of public policy iiiaking. Any 
attempt to overtook the implications of public policy on the welfare of children 
amounts to a short sighted approach that disregards the future. Yet, the study 
of the different ways to promote children’s welffire is not an easy task. Even 
the most conscious effort to enliaiice.the welfare of children cannot guarantee 
the desired influence as the future welfare of society. The reason is that child- 
ren’s welfare consists of so many facets that there is no single measurement 
that can express its status (or changes in it) accurately. For example, the 
success of efforts to improve children’s nutrition is not sufficient evidence of 
cogiiitive or mental development, proper housing doesiiot guarantee a desired 
pattern of family relations, and the availability of pediatric services does not 
imply adequate maternal care. 

The inability to use a single direct measurement of welfare suggests the 
need to develop a series of partial indicators. These should provide policy- 
makers witli a reliable approximation of changes in the status of children’s 
welfere.. 

The purpose of this paper is to address selected aspects and problems of 
evaluating children’s welfare. The paper starts with a suggestion to design 
such evaluations to assess public efforts (that are expressed by public policies 
and programmes) rather than the direct changes in certain measurements of 
children’s welfare. The paper suggests some of the possible criteria that 
can be used for that purpose. It examines the ideological and economic 
rationales for the state intervention to influence welfare and the special 
significance of the proposition to use the criterion of availability as an 
important one. The paper concludes with a series of comments on two 
epistemological problems in the evaluation of chiidren’s welfare. It suggests to 
use the home rather than the family as a focal frame of reference. And, to 
include in the assessed eftorts to influence welfare of children all the policies 
that seem to influence child abuse. 

CHILDREN’S WELFARE: EFFORTS VS. RESULTS 

Welfare is a concept that deals with the wellbeing of individuals in society. 
Therefore, its exact content changes from place to place. Because of the diffi- 
culty to measure welfare directly we need to useindirect or secondary measures 
of welfare. The underlining assumption here is that welfare results in (or 
is dependent on) planned activities of the state. A state is a welfare state if it 
recognises its responsibility to engage in those activities that are likely to 
assure a certain minimum of social and economic conditions of security for 
ail its citizens. For that reason one of the secondary (and indirect) measures of 
welfare can be a measure of the state’s effort in creating the desired conditions. 
When these conditions do not exist and/or when we cannot identify a state’s 
clTort to create them we may assume that the state is not a welfare state. 
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The emphasis on the efforts to create necessary conditions, rather than 
on their actual results— /.e., the level of welfare that is obtained underlines iny 
assertion that a realistic evaluation of welfare must give due consideration to 
the special context and the different constraints on government’s action in each 
case. This assertion is particularly relevant to the case of children’s welfare. 
Here, the emphasis on assessment of efforts implies that good nutrition, 
healthy environment and proper intellectual and emotional development may 
result because of many reasons other than the state’s intervention. To 
characterise children’s welfare as a direct product of state’s policies is to write 
off the natural talents, instincts, traditions and skills of individual parents for 
the sake of a doctrine that identifies welfare (and the welfare state) with totali- 
tarian approach. The position taken here and by other writers is that the 
responsibility of the state is to assist families and parents to carry out their 
roles but not to replace them.^ 

A non-totalitarian approach to welfare suggests that evaluation of public 
policies should be done by reference to the government’s efforts to elevate the 
status of children— to create the necessary conditions— and not by a measure 
of actual results. For reference to results may indicate more of the state of art 
and the availability of resources than on the commitment of the government 
to this issue. It may indicate how severe the constraints, under which action 
takes place, are but very little on how optimal this action is under the given 
constraints. Such an approach may yield to the temptation to make the 
invalid comparison of children’s welfare in different states regardless of such 
factors as rate of population growth, urbanisation, per capita income, etc. 
This point deserves some further discussion. The status of children’s welfare 
at any time does not reveal the adequacy of the state’s policies. Adverse find- 
ings by themselves imply less than a satisfactory situation. However, such 
findings may mask the fact that the bad situation in the present represents an 
improvement in comparison to a worse situation in the past. 

The evaluation of the effort rather than the desirability of the existing 
status of children acknowledges the existence of constraints on government 
action. It maintains the demand for rationality and accountability of public 
ofiicials, while resisting the temptation to make a goal out of the concept of 
welfare which, in turn, may justify the use of totalitarian means. This paper 
accepts the existence of a social order and economic conditions as given and 
searches for ways by which to increase the effectiveness of existing policies. 
In comparison, an approach that concentrates on the result rather than the 
effort may easily end up with the shocking conclusion that child rearing is too 
important to be left to the parents and hence with a totalitarian notion of 
welfare. 

^This point is emphasised in Toward a National Policy for Children and Families. Report 
of the Advisory Committee on Child Development Assembly of Behavioural and Social 
Sciences, National Research Council, National Academy of Sciences. Washington, D.C., 

1976, See for cxaraple, pp. 65, 77, 90, 
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EVALUATION CRITERIA 

Evaluation of public efforts to influence the welfare , of children, is nii 
.attempt to 'assess wliat is being done, how. well it is done a.nd what else can or 
should be done. Due to the complexity of these public effo.i:ts and their mixed 
(and often unclear) results, this assessment must, rely on a series of criteria. 
Each of these criteria provides a 'partial answer by ascertaining the actual 
level or quality of selected aspects of these efforts. A comprehensive assessment 
necessitates the use of an elaborate set of criteria. However, a limited evalua- 
.tioii—one that can be carried out within a relatively short period of time, in 
order to provide decision-makers with, policy related input of information- 
can be based on a few selected, criteria. In each case, the availability of resour- 
ces, and the policy question (or agenda) would influence the number and sort 
of criteria that would be used to ascertain the level of the relevant efforts. 
However, there are certain criteria that ought to be used in each evaluation. 
These criteria include: 

1. Availability: This criterion determines what services, assistance and 
support are available to parents as indicated by tv/o independent 
measures: 

{a) Affordability : How many families can afford to use the available 
services, assistance or support for child rearing? 

(/?) Scope : What sort of services are available (e.g., educational, medi- 
cal, social work, etc.)? How much of the country is covered by the 
same set of related programmes or to what extent some services 
are limited only to urban areas or to communities above a certain 
size? What age groups are eligible to enjoy diflerent services {e.g,^ 
are services limited only to school or to pre-school ages, etc.)? 

2. Effectiveness:' Are there long lasting and significant changes in the 
conditions of children that can be attributed directly to services, 
assistance or support provided by public policies? Are there long 
lasting and significant changes in the ability of parents to carry out 
their parental roles in a more comprehensive and successful manner? 
A follow-through, procedure to monitor the result and to collect the 
necessary data to answer these questions is a precondition for using this 
criterion to determine to what extent the existing efforts are real or 
whether they are symbolic and nominal ; whether they are adequate and 
sufficient given the general socio-economic profile of the population 
and the nature of local constraints. 

3. Efficiency: This criterion examines the political economy of the 
efforts to answer such questions as : Are services provided in a way that 
secure approval and support of their recipients? Is there adequate 
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manpower and organisation to carry out the different programmes? Is 
there enough flexibility to allow variation in response to different 
needs in various parts of the country or for various segments of the 
public? Are there provisions to allow maximum participation of parents 
in the planning and implementation of the diflereot programmes? 
Is it possible to increase the effectiveness of public effort significantly 
by a marginal decrease in their efficiency (or vice m'ju)? 

4, ContextuaUty : This criterion examines the existing efforts within the 
given socio-economic and political context. It ascertains the quality 
of public efforts to influence children’s welfare by asking questions like : 
what are the mechanisms to coordinate different policies that may 
influence children’s welfare? How well do these mechanisms function ? 
How consistent are the different efforts with one another at the present, 
with past efi'orts or with those efforts that are planned for the future? 
For example, application of this criterion may raise the question about 
the possibility that the availability of non-expensive child care services 
is a negative incentive and a contradiction to state’s other effoi'ts to 
encourage family planning. 

Since I have discussed the last three criteria elsewhere, ^ I would like to 
concentrate here on the use of the availability of services and support as a 
major criterion in the evaluation of children’s welfare. 

AVAILABILITY OF SUPPORT AND SERVICES FOR CHILD CARE 

The assertion that wider the availability of services, support or assistance 
the better, is true only if there is an agreement about a specific value positioa. 
This position can be stated as follows: All children are eligible to the same 
opportunities regardless of the socio-economic status of their parents. The 
value that is supported by this position is egalitarianism. All newborns are 
equal. According to this value position the extent to which parents made it 
economically and socially is irrelevant to the child’s future because social and 
economic status is not (or should not) be an inherited virtue. Rather, they 
should result from talent and hard work of the individual himself. 

This value position has several important implications for the geaera! 
direction, implementation and evaluation of policies concerning the welfare of 
children. First, this position implies that the state has a role (if not a duty) 
in compensating children for deficiencies resulting from the socio-economic 
status of their parents. The responsibility of the state to secure the same 
opportunities to each child suggests a possible measure by which to assess 
availability. This measure is based on the assessment of the gap between the 

®Arie Halachmi. “The Use of Policy Evaluation in Policymaking,” Indian Journal of 
Public Administrathu, 2.X4), 1977, pp. 1035-10.52. 
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level of, the necessary conditioas. for physical and nieiita! development in the 
case of cliiidreii from high income families in a given state to those, of low, 
income families in the' same state. Such conditions include (but a,re not limited 
to): housings nutrition, educa.tional stimulation, medical care, stability of the 
.family unit, etc. Availability goes up as the state moves in to supplement,, 
remedy or provide solutions for more deficient conditions,, f.e., those adverse 
or iiisiiffieient conditions that may interfere with the ability of a child from a 
low iiicoiiie family to fully develop his potential in eoiiiparisoii wdtii a child 
that is born to a \veal thy family. 

■ The existing body of knowledge on planned intervention i,ii child rearing 
and particularly concerning tlie'eifects of different arrangements of day-care 
on the intellectual development of pre-school children provides an excellent, 
case i,n point to illustrate the -possible role of the state in' assuming equal 
opportunities through planned intervention.^ The ideological rationales for 
tlie state’s involvement in child care may difler from place to place and 
from time to time. However, as pointed out by Kathleen Dunlop, there are 
three general orientations that characterise them: reactive“iiiaintenaiice, 
reform, and proactive revolutionary orientations. ^ 

The reactive-maintenance oriented rationales iiiclude, according to 
Dunlop, responses to needs created by war; responses to needs created by 
economic crises; and responses to the needs of children in crisis.^ Reform 
oriented rationales can fall into six sub-categories: responses to social trends; 
enhancing child development; enhancing parental competence; providing 
support to families; supporting equal opportunities for women and commu- 
nity development.'^ Rationales oriented toward radical reform or revolution 
emphasise the needs of society rather than the needs of the child. As Dunlop 
puts it: 

These rationales are thus distinguished from those in the maintenance- 
oriented category, where responses to change are manifested in aji attempt 

‘hXecent reviews inciiide for example Jay Belsky and Laurence D. Steinberg ‘The 
Effects of .Day Care: A . Critical Review, Child Development, 49 (December) 1978, 
pp. 929-949; and Louise Barnes and Kathleen H. Dunlop, The Effects of Day Care: Empirical 
iWiV/mci?, Vanderbilt Institute for Public Policy Studies (mimeo), Nashville, June 1979. 
A siinima,ry and a special reference to the American experience of government Intervention 
in chiki care can be found in two Congressional reports, Child Care and Preschool: Options 
for federal Support, Congressional Budget Office, Washington, D.C., September 3978 and 
Early Childhood and Family Development Programs Improve the Quality of Life for Low^ 
Income Families, by the Comptroller General, General Accounting Office, Washington, 
D.C., February 1979. 

''^Kathleen H. Dunlop, Rationales for Governmental Intervention into Child Cure and 
Parent Education, Vanderbilt Institute for Public Policy Studies (mimeo.), Nashville, October 
1978, pp. 2-3. 
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to restore a. pre*'establislied.,sociaI order. They are also distiiigiiislied from 
rationales ill the reform-oriented category, where goveiiiiiieiital orienta-. 
tion is generally focused on incremental social change.^ 

The ecoiioiiiicn*a.tloiiale for the government’s intervention in child care 
and development is iiot independent from the ideological rationales. Thus, 
tliere are contradictory claims about the, inexistence,. of economic rationale 
for public policies and state intervention in. practices, of child care. For 
example, a 1978 study by the U.S. Congress pointed out that availability of 
day-care is not a factor of primary significance for a substantial number of 
women seeking employment.^ Thus, a state' intervention in day-care services 
cannot be considered as a way by which to''influence the labour market or the 
economy. On the other hand there are other reports that emphasise' the 
economic wisdom of the investment in .children from low i.iicome, fami'lies 
because such investment may lead to proba.ble. savings later on, e.g., remedial 
teaching, probation and law enforcement services, and finally on iiiiaiicial 
support of such children as they grow and have families of .their ow.ii. A 1977 
analysis by Irving Lazar of data from 14 studies of low income children 
who participated in experimentai infant and pre-school programmes prior to 
1969 provides important evidence. The Lazar study points out that children 
participating in early developmental programmes were held back in grade 
or required special education less often tliaii control groups, and scored 
consistently higher on intelligence tests.^° About the same time that the 
Lazar study was published the Comptroller General submitted his report 
on learning disabilities to the U.S. Congress. In this report the Comptroller 
General points out that out of 129 juveniles that were tested, 128 were found 
to be functioning below the corresponding grade level. “ In 1979 the 
Comptroller General issued another report. The. 1979,,. report on early child- 
hood and family development programmes '.provides, more, evidence about 
the possible link of the above findings with other .data of ■ education ,a.iid 
criminal behaviour by reference to educationa.1 . .deficiencies .of ad'nlt . 
prisoners.’^^ 

Another economic rationale that justifies government intervention to 
assure appropriate conditions for child deyelGpni.e,nt points to the iiUerest 
of every state to cultivate its human resources. .Heregovenrmeiit interveoiion, 
and particularly in the case of children from low income families, is considered 

^Kathleen H. Dunlop, c 7 /., p. 40. 

^Chiid Care and Preschool (1978), op, cit, p. xi. 

^Oirving Lazar, The Persistence of Preschool Effects, Edm^ilon Commission of the 
States, September 1977. 

i^Irvlng Lazar, Learning Disabilities: The Link to Delinquency Should Be Determined 
But Schools Should do More Now, a report by the Comptroller General, General Accounting 
Office, Washington, D.C., March 1977. 

^“Early Childhood and Family Development Programs (1979), op, cit., p. 27. 
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to be an important factor that influences the odds that' children woiild mature 
to become productive adults that contribute to society, rather than a societal 
liability. The chart on next page graphically summarises the evidence that 
was' found by the Comptroller General to support the claim that results from 
this rationale, namely, that: "The quality of the environment experienced by 
the developing child during the prenatal and early childhood periods of life 
has important long-term consequences.”^^ 

EARLY CHILDHOOD DEVELOPMENT AND THE CRITERION OF AVAILABILITY 

Benjamin Bloom — one of the leading authorities on child development-— 
wrote ill 1 964 that 50 per cent of intelligence measurable at age 17 is developed 
by the time a child is age 4}^ Speaking about the influence of the child’s early 
environment on his intellectual development Bloom says: 

A conservative estimate of the effect of extreme environments on 
intelligence is about 20 points. This could mean the difference between a 
life in an institution for the feeble-minded or a productive life in society. 
It could mean the difference between a professional career and an occupa- 
tion which is at the semi-skilled or unskilled level. 

This claim about the potential effectiveness of early educational intervention 
on the intellectual development of children — and particularly in the case of 
the so-called Tiigh risk children’ — is made repeatedly by several writers.^^ 
For our purpose here, this claim suggests an important guideline and an 
economic rationale for public efforts to facilitate better environments of 
children from low income families. Because there is a higher likelihood of 
the existence of adverse conditions and an "extreme environment’ in the 
case of low income families, higher is the likelihood that an addition of 
20 IQ points would result in the critical differences that are claimed by Bloom. 
For that reason, the economic returns on the public investment in early 
intervention may be bigger than an investment in later efforts to improve 
children’s welfare. 

From the previous discussion it seems that the criterion of availability 
implies the use of those measurements of public effort that indicate the extent 

^^Early Childhood and Family Development Programs, (1979), op. cit., p, 28. 
^^Benjamin S. Bloom, Compensatory Education for Cultural Deprivation, Holt, Rinehart 
and Winston, New York, 1965, p. 88. 

^■^Quoted in Early Childhood and Family Development Programs (1979), op. cif., p. 12. 
^®See Irving Lazar (1977) op. cit., Jay Belsky and Laurence D. Steinberg (1978), op. cit., 
and the Barnes-Dunlop report (1979), op, cit. The educational intervention may include 
parent or family involvement and education as possible strategies to increase the effectiveness 
of such efforts. See for example Urie Bronfenbrenner, “Is Early Intervention Effective?” 
in Marcia Gutteiitag and Elmer L. Struening (eds,), Handbook of Evaluation Research^ 
Volume 2, Sage, 1975, p. 531. 
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to wliicli the existence (or improvement) of the necessary conditions, for early 
childhood development can be attributed to the government’s intervention. 
In this' context' it seems that a comparison of the different conditions in the 
eiiviroiiiiient where children from low income grow,, with the conditions 
under which children from high income families grow, may; be instrumental 
for assessing availability and adequacy of the various government efforts. Such 
a comparison is very useful for purposes of policy making because it is not 
based on artificial assum,ptions. By comparing the most favourable conditions 
for child development as they exist for children from wealthy or average 
families, with the situation of children from low income families, policy makers 
can find out what can be achieved in the state under given circumstances. 
On the basis of this information, they can study different alternatives and 
decide what effort should be made to allow ail the children to enjoy these 
favourable conditions. 

Such a comparison may reduce the risk that inappropriate or artificial 
standards would be used in the policy making process. For example, such a 
risk may result from an indiscriminate reference to welfare indicators from 
wealthy or western countries by policy makers from poor or developing states. 

EPISTEMOLOGICAL PROBLEMS IN THE EVALUATION OF 
CtllLDREN’S WELFARE 

For purposes of policy analysis, the study of the state’s efforts to influence 
the environment surrounding children raises two epistemological questions: 

1. What is the proper unit for reference in order to assess the impact of 
the state’s intervention? 

2. What is the selection criterion by which to decide what policies (activi- 
ties) to include in the assessment of public efforts to influence the 
welfare of children? 

Each of these two questions deserves a lengthy discussion that is beyond the 
scope of this paper. Nevertheless, I would like to make a few i*emarks in the 
hope of contributing to and stimulating further discussion and research about 

them.; 

Much of the present discussion on the welfare of children entertains the 
implicit assumption that welfare must be defined by reference to the societal 
context. For example, where availability of day-care services is considered a 
measure of a child’s welfare, the rationale for them is based on arguments 
about the societal benefits from a possibie development of the child or the 
need (who’s need?) to help families in^ distress.^^ While these arguments 
should not be ignored, it is important to bear in mind that some of them have 

^■^See for example Toward a National Foliqy (1976), op. cit„ p. 77. 



to do more with the interests of social do-gooders, reformers, or even the 
selfish interests of parents, than with the' true interests of the child and liis 
^ objective welfare (if ^ such one can be defined). The child’s interest — as a 
chiId-~caniiot be defined as a function of ' the interests of somebody else. 
Even the iiidividuars interests as an adult cannot be always used to define 
his best interests while he is still a child. 

The uneasy task of finding out what is the genuine interest of the child— 
as a child—and the clifiiciilty of dealing with the possible discrepancies between 
this interest and what others claim to be in his best interest is dodged in 
several ways. One way is the heavy emphasis of parental approval as an indi- 
cation that the public effort is indeed in the best interest of the child, 
parental support of day-care programmes is taken as a proof that a child’s 
welfare is enhanced.^^ Here the hidden assumption is that parental interest 
must be absolutely consistent with the best interests of their children. Un- 
fortunately the literature does not provide enough evidence to support the 
claim that in all cases parents would compromise on their interests for the sake 
of the child’s interest. This point can be illustrated by reference to the 
numerous cases where a child was denied certain medical treatment because 
such treatment was against the beliefs of his parents.^^ 

Because of all these cases, parental approval or disapproval of public 
efforts cannot be used as a sole or primary indicator in the assessment of 
children’s welfare. The use of a simple survey research or observations of 
parental attitudes cannot establish what the real motives behind parental 
support or opposition to different efforts by the state are. Therefore, the 
common practice to utilise this method in order to assess the welfare of child- 
ren is misleading. However, parental attitudes should be considered as an 
important factor that may influence the political feasibility of different prog- 
rammes and their ultimate impact. This point can be further illustrated 
by pointing to the numerous cases of disagreements between parents and 
teachers or school boards on certain parts of the curriculum (e.g:^ sex educa- 
tion, evolution theory), the kind of school, or the location of the school a child 
should attend. All these disagreements are justified and rationalised by the 
claim to serve the best interest of a child. Yet, as we all know, the ‘professional 
considerations’ and the ‘parental responsibilities’ that each side requests to 
use ill order to decide what is best for the child are not free from other interests 
of the parents or the school authorities and have little to do with the objective 
welfare of the child. 

^®The Comptroller General, for example, uses parental approval as an indication of 
programme quality. The Comptroller does not eite any methodological control for the 
possibility that parents used the desired social norms (or their image of it) as their reason for 
support of such programs. See Early Childhood and Family Development Programs, 
op. c//., pp. 39-40, 72. 

^®For a recent example see “Who Speaks for the Child,” 3, 1979 

p.49. 
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I Another example of an attempt to diffuse the possible discrepancy between 

tlie oliild’s true interest and the interests others have for him can be found in 
: the call to make the family the relevant unit of study and the vehicle by which 

■ to iiiiuence children’s welfare. This call dominates much of the recent writings 
:|' in America. A case in point is a report titled ‘All Our Children : The American 

: Family Under Pressure’ 1977,^° The report argues the case for government 

; intervention for the sake of children’s welfare. However, the proposed target 

I is to influence the conditions of the family, not of the child’s home. The use of 

the latter implies the need for a more comprehensive and complex approach, 
and it challenges the appropriateness of disciplinary (as opposed to inter- 
disciplinary) knowledge in the social sciences for policy making. The tempta- 
tion to suggest the family as a focal unit for policy making results from 
traditional approaches to disciplinary research in the social sciences that take 
the family as a primary unit for study. Because of this influence, study of the 
I web of interactions within the family; social forces outside of it and the influ- 

ence of the physical surroundings as sources for a joint influence on the 
I development of the child is still missing. To illustrate this point let me point 

; out that even though all these factors influence the dynamics of the environ- 

I ment — where the child grows before he goes to a day-care centre and often 

I he returns from it — most of the research on day-care does not control for 

them. Undoubtedly, the reference to the family as a focal concept offers a 
more compact concept for purposes of research and discussions than the 
concept of ‘home’. However, the true interest of the child may be served better 
with the growth of our understanding and influence on those conditions that 
exist at the child’s home as a more comprehensive frame of reference than the 
family. For example, in extreme cases we may conclude that the true interest 
of a child necessitates to provide him with a new home even though this may 
not be the optimal solution when the family is the unit of reference. The 
Advisory Committee on Child Development has treated this issue in a similar 
fashion. The Committee criticises the tendency to ignore broad institutional 
contexts or to define them as sociological givens, rather than as structural 
elements that can be modified.^^ 

To summarise my comments on this point let me say that I suggest to use 
the ‘home’ as a basic unit for reference when assessing children’s welfare. The 
home for that purpose is the total environment that surrounds the child in 
his native habitat.^^ In different places this environment may include different 
components. For example, where the extended family live together, home 
includes the daily inter-actions between and within the various generations of 

^^Kenneth Keniston and the Carnegie Council on Children, All Our Children: The 
American Family Under Pressure, Brace and Jovanovich, New York and London, 1977. 

^^Toward a National Policy (1976), op. eit„ p. 100. Similar concern is expressed also in 
Belsky and Steinberg (1978), op. cit., p. 930. 

^‘^The Advisory Committee on Child Development speaks about “the actual environ- 
ments in which children live and grow,” cf. Ibid., p. 102. 
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'tlie family. For..such,inter-actioiis are an essential part of the eiivironmeiit that 
stiaiiilates the child and influences his development. In other places, the home 
,; pf.a, child from a single parent family may include the programmes that are 
. available on the local television and the pattern of social life led by the single 
parent.' 

By refere.nce to the home as the total environment, where tliC' child grows 
a meaniiigfui measure of the availability of services involves a measure of 
adequacy. For, if the available services are. not adequate for influencing the 
conglomerate situation under which the child develops, it is not possible to 
use them in order to assess the welfare of children. This brings up a few 
comments I would like to make concerning the relevant criteria for reference 
to different public policies as relevant efforts to influence the welfare of 
children. 

The difficulty to assess public efforts to influence the welfare of cliildrea 
results from the fact that many of these efforts are not meant, initially or 
primarily, to have an effect in that area. One of the common examples is the 
case of subsidised day-care centres. While this effort may influence the welfare 
of children it may be a part of policies to get more housewives to make them- 
selves available when demand exceeds supply in the labour market, as part 
of the policies to rehabilitate families^^ or as an attempt to create new jobs. 

Many public policies influence the welfare of children indirectly and un- 
intentionally. For example, policies that influence employment, housing, the 
sale of alcohol over the counter or prescription drugs, etc., influence eventually 
the conditions at the child’s home and thus his welfare. 

One of the possible criteria for selecting public policies for the evaluation 
of children’s welfare has to do with the measurement of child abuse. If the 
trade offs between children’s welfare and child abuse forms a zero sum situa- 
tion, any measured increase in one indicates a decrease in the other. Flence, 
any public policy that influences any form of child abuse becomes a relevani 
policy for the assessment of public efforts to influence children’s welfare. 
Local differences in defining child abuse or its different levels are likely to 
influence inclusion (or exclusion) of policies in this evaluation. However, 
since the values, traditions or customs that influence the definition of child 
abuse are likely to influence also the different definitions of children’s welfare, 
this criterion seems to be a very promising one. 


See Dunlop (1978)^^ op. cit.^ pp. 29f and Early Childhood and Family Development 
Programs (1979), op. cit., p. 73. 
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T his YEAR has been designated the Intematioiial Year of, the Child. 

From a diiid’s point of view how is that diifereiit to any other year? 
The answer is probably no different, but at least in the minds of adults, 
children have earned some, if not sufficient, respect in that they are viewed as 
human beings with their own needs and rights. It is not suiOScient that their 
rights be acknowledged but further acted upon to improve their position in 
society. 

When opening a newspaper or switching on the television, people in 
Britain are fairly regularly reminded that this is the International Year of 
the Child, and consequently, should give generously to a particular charity 
for children or some needy cause attempting to combat certain traumas 
some children are having to face. Although socially worthwhile, private 
donations for single problems are not the real bread and butter issues concern- 
ing the care of children in any country. The real issues centre around problems 
such as juvenile delinquency, the degree of state involvement in the family, 
the removal of children from family care into the care of the state, the 
adoption and fostering of children and the long term education and develop- 
ment of children. Each country has developed particular points of view, 
which are practised as services oJOfered to the community; some services being 
mandatory and others at the diseretion of public servants. This paper describes 
the present legal position of children in Britain and discusses the critical 
!ssues:.facmg British society. , 

LEGAL HISTORY OF CHILDREN 

Historically, common law had acknowledged the special status of children 
before the courts in two ways: 

,1.:^:. .Those below,' the age of seven;. .these child,ren were seen as incapable of 
forming criminal intent and hence could not be tried for a felony or 
misdemeanour. 

2. Between the ages of seven and fourteen, by the doctrine of doll incapax, 
the onus was placed on the prosecution to prove that the child appre- 
ciated the wrongfulness of its behaviour. 
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Beyond these age groups, few concessions were made to children, either 
by way of procedure, or in the practice of sentencing for a crime. Children 
were liable to imprisonment, transportation to the colonies or hanging 
alongside their adult elders. 

By the early 1800s the legal position of children was beginning to change 
with the introduction of the Factory Acts, which concentrated on improving 
working conditions for both minors and adults in the newly formed worker 
factories of the Industrial Revolution. From this activity came a slow and 
tenuous understanding that children are a group that have to be treated 
apart from other human beings. A century later, women came under similar 
scrutiny to determine their own rights in society ; a process which all of us 
are currently experiencing. The understanding that children were a special 
group crystallised opinions into two important and distinct elements : 
{a) concerning physical abuse ; and (h) concerning moral contamination. 

Physical abuse was relatively easily dealt with in the 19th century by legal 
prescription and regulation of parents’ and employers’ treatment to 
children. Moral development and contamination, however, was and is, a 
far more difficult matter that has led, and is currently leading, to heated 
argument. On the positive side, laws were passed that enforced the child 
to be exposed to the ‘wholesome’ influences of education. On the negative 
side, a revulsion grew from the condition of unreformed prisons in which 
children were kept in custody, and the consequent influences upon their 
person. It was quite obvious that those children who benefited from educa- 
tion were not the same ones or came from the same social grouping as those 
who suffered prison sentences. 

Consequently, the reform movement of the 19th century concentrated in 
two areas. First, providing residential social care of a better standard than 
that provided by the state. This comprised of free day schools for all children ; 
day industrial schools for the neglected and residential reformatories for 
those criminally corrected. These last two provisions were to be financed 
partly by parental contribution. Second, attention was focused on the law, 
in order to reform the position of children in court. From 1847 onwards, the 
powers of the courts to send children to prison had been progressively eroded. 
Coupled with this was the realisation that children required their own courts. 
Public appearance in the dock could brand a child as a criminal let alone 
the influence that hardened criminals who were appearing on the same day 
may have had on that child. Hence the operation of the law itself was recognis- 
ed as a contaminating influence. 

Children’s Act 1908 

Thecombination of activity of developing suitable residential accommoda- 
tion and attempting to reform the law, led to the Children’s Act 1908 which 
introduced two fundamental departures from pre-existing criminal law. 
First, it introduced privacy by barring public access to juvenile proceedings. 
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Second, the thinking behind the age-base of criiiiiiial jurisdiction, was' altered 
in the context of which separate private and simplified hearings might apply. 
There was no move to raise the age of criminal , responsibility from seven 
years old, but rather it sought to establish a period during which children 
would be shielded from the full consequences of what they had done even 
though they may have acted with criminal intent. The Act set the upper limit 
of protection from the full weight of the law for punishment to sixteen, years 
of age. Even though a young offender may well have been subject to the 
criminal law, the nine years from seven to sixteen years of age can be identified 
as a form of moral and social quarantine. 

Fundamentally, the 1908 Act was a substantial breakthrough. It gave 
impetus to the process which had first begun with the Factory Acts and 
converged the activities of reformers concentrating both on the law and social 
welfare. Under this Act, the courts emerged as a type of child welfare agency 
deciding on the best possible courses of action within the age structure set, 
Ghildren were attributed special status in that their cases were not only held 
‘in camera’*^" but were also separated from adult criminals. 

Children' s Act 19?)3 

The next major step forward came with the Children’s Act 1933. The 
industrial schools and reformatory systems that had begun in the mid 1800$ 
came under scrutiny and a report produced by the Parliamentary Committee 
on Young Offenders 1927 concluded that there was little or no difference in 
the character and needs of neglected and delinquent children.. Some of the 
recommendations of the report were accepted in the Children’s Act 1933. 
A new pattern of thi nki ng emerged, that of ‘children in trouble’, and this new 
thinking remained virtually unchanged for the next forty years. Three distinct 
elements were offered under the Act, those of crime, care and truancy. 

In terms of crime, juvenile court proceedings were separated physically 
from adult courts, or were time-tabled to avoid any possibility of overlap 
between the two clienteles. Special magistrates were chosen to man the 
jiivenile panel; simplified procedures were adopted; the public were excluded 
from the room and the press forbidden to publish names. Even the words 
‘conviction’ and ‘sentence’ were no longer to be used in relation to juvenile 
offenders. However the juvenile courts had most of the penalties of adult 
courts other than imprisonment. Probation officers were used extensively and 
troublesome ebildren were committed to reformatories and later to approved 
schools. These were still managed by voluntary bodies which had created 
and maintained them from the 1830s onwards. Apart from the two basic 
differences of procedure and sentencing, juvenile courts were areas of criminal 
jurisdiction. 

The attitudes taken towards child care and truancy were quite different to 

* Legally ‘in camera’ means, in private. 
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those concerniiig juvenile offences. According to the 1933 Act, a child in need 
of care and protection is, ‘one who having no parent or guardian or a parent 
or guardian unfit to exercise care and guardianship not exercising proper 
care and guardianship is either falling into bad associations, or exposed to 
moral danger or beyond control.’ A further list specifies children who are the 
subject of sexual and/or violent offences or who have lived in households 
where these offences have been committed. 

Due to the imprecise nature of the care definition, legal practice over the 
preceding years showed far fewer care proceedings and a far greater number 
of criminal cases being brought before the courts. Quite the opposite situation 
was developing in the U.S. A. Far more precise definitions of social care and 
guardianship were specified in America as opposed to the broader and more 
legalistic approach of the British. In the U.K. care proceedings were really 
successfully applied only in cases of children facing moral danger or physical 
abuse. Such situations were both sufficiently traumatic to the child and 
dramatic in terms of behaviour in the community to be able to quickly prove 
to the court the removal of the child from the home situation. 

Children and Young Persons Act 1963 

By the mid 1950s there was a growing concern in England that far more 
juvenile criminals and fewer care proceedings were being brought before the 
juvenile courts. The Ingleby Committee was appointed in October 1956, 
with wide terms of reference which allowed it to examine some of these contra- 
dictions. The Committee reported in 1960 and isolated the problem of 
inconsistent and ambiguous behaviour in jurisdiction. On the one hand, 
juvenile courts sat as courts of criminal jurisdiction, trying cases according to 
the rules of evidence, and on the other having due regard to the welfare of the 
child. The report begged the question as to how the two principles could be 
reconciled : criminal responsibility is focused on an allegation about some 
particular act isolated from the character and needs of the defendent, whereas 
welfare depends on complex personal, family and social considerations. The 
solution to the problem would have been to abolish criminal proceedings 
altogether and view offences as simply one additional ground for care proceed- 
ings. This, however, was not politically expedient and instead of advocating 
the abolition of juvenile criminal courts, it proposed the raising of the age of 
criminal responsibility to twelve years. In the event, the subsequent Children 
and Young Persons Act 1963 raised the age of responsibility to ten years of 
age, but did little to untangle the web between crime and care jurisdictions. 

The most outstanding feature of the Act was its implementation of 
lugieby’s other main recommendations which authorised local authorities to 
undertake preventive work with families. 

Developments in the 1960s 

Despite the makeshift approach in the 1963 Act, the 1960s were a period 
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of co,as.ide.rable .importa.iice to child law. The KilbrandoE.Conimittee, sitting 
since :i961j was considering, the provision of the law of Scotland, relating to 
the treatment of juvenile delinquents and juveniles in need ofcareorprotec- 
tio.ii beyond parental control. In 1963, a similar coniiriittee was established 
under the chairmanship of Lord Longford to report under a similar brief to 
the Kilbraiidon Committee, but concentrating solely in England and Wales. 
Kilbrandon reported first and recommended: (< 2 ) abolition of the crimiiial 
jurisdiction of juveniles and its replacement by lay appointed magistrates; 
(i?) juvenile panels conducting juvenile hearings; and (c) social education 
department administered by local education authorities. 

The object of these recommended changes was, through public action, to 
reduce and ideally eliminate the legal concept of delinquency. For Kilbrandon, 
criminal law was far too reactive in character based on evolved tradition, 
statute and character, whereas child care should be a far more proactive, 
ever changing, consciousiy constructed mechanism for achieving explicit 
social goals. The Longford Committee did not advocate such far reaching 
measures as Kilbrandon. The Committee had been established to examine 
the efficiency of the dissolution of the juvenile courts. It proposed to relieve 
this by raising the age of responsibility to sixteen and fusing the crime jurisdic- 
tion of the court into a new unified care scheme. But like its predecessors, the 
plan failed to achieve a neat boundary at the upper age limit where it met the 
adult court. In order to ease the abrupt transition from no responsibility to 
full responsibility, Longford thought it necessary to reintroduce the concept 
of moral quarantine to cater for the seventeen to twenty-one year olds in 
the youth courts. 

In support of Longford, a White Paper appeared in 1965 entitled: ‘The 
Child, The Family and the Young OflFender’. The paper strongly argued that 
much delinquency, as indeed with most social problems, can be traced back 
to inadequacy or breakdown in the family. Consequently, one has to begin 
with the family. Due to the influence of the Longford Committee and the 
White Paper, a new concept was introduced, that of the family council, 
consisting of social workers already employed as child care officers in local 
authority children’s departments and other persons selected for their under- 
standing and experience with children. This was a more precise mechanism 
than that envisaged by Longford, where parents and social workers were 
to be encouraged to arrive at voluntary agreements outside existing insti- 
tutional frameworks. Further, the 1965 White Paper advocated that in addi- 
tion to the family councils, family courts should be established to replace 
juvenile courts. 

Not unexpectedly, this stimulated substantial opposition from existing 
magistrates, police and probation officers. Consequently, a second White 
Paper appeared in 1968 entitled, ‘Children in Trouble’. As a response to the 
opposition provoked by the previous White Paper, the recommendations 
offered in 1968 were far more conservative. Juvenile courts were to be retained 
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but to be used as a place of last .resort.'. Cooperation 'between police and 
social workers was to be encouraged along with greater use of police eaiitio'ns 
and liaison schemes. Specifically, below the age of ten only care proceedings 
based on care criteria were to be possible. .From ten to thirteen years of age, 
children brought before a juvenile court should be accepted into care when- 
ever possible. From thirteen to seventeen a, complicated system of mandatory 
consultation between police and local authority social service departments, 
plus applications to an examining magistrate were to be introduced to eiisure 
that only the most serious offenders were prosecuted and then after all other 
possible approaches had been tried. 

The result of the two White Papers and the Longford recornmeiidatioiis 
was an unhappy compromise between the need for an adequate social defini- 
tion of deprivation and delinquency and legal requirements to combat the 
criininal element. Despite this, it formed the basis of the Children and Young 
Person’s Act 1969. 

Children and Young Persons * Act 1 969 

The formal aims of the Act were: 

1. To reduce a wide range of pre-existing child law into a single j urisdic- 
tion dealing in similar ways with children who commit offences, 
or stay away from home, or are in need of care and protection. The 
new supervision and care orders came into being as a means of empha- 
sising and giving more attention to care proceedings and less to crime 
proceedings. 

2. To promote greater cooperation amongst the agents involved by 
establishing procedures jinking police and social service departments 
and permitting the latter to exert some influence over the choice of 
children to be brought to court. 

3. To give additional powers to social service departments to play a 
larger part in treatments and to determine the meaning of court-made 
care orders according to their own interpretation of a child’s needs. 

As the 1969 Act is legislation currently practised, analysis of its effects 
in English society will be given later in this article, after describing the latest 
piece of legislation conceming child care law, that of the Children’s Act 
1975. 

Children's Act 1975 

This Act is probably the most important piece of child care legislation 
since the Children and Young Person’s Act 1969, as it established beyond 
doubt the importance of fostering and adoption as forms of social treatment. 
A study in the early 1 970s by Jane Rowe and Lydia Lambert entitled 'Children 
Who Wait’ showed that approximately 2,000 children linger in long term care 
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because their parents refuse to consent to adoption. A further 'SjOGO children 
in long term care were thought to need something short of adoption, such as 
a secure fostering situation for which the law offered no provisions.' This^ 
study added to the already' well, accumulated evidence concerning the harmful 
effects oil. some children of residential care. It indicated the need in the long 
term for good fostering placement or adoption where appropriate, as prefer- 
able foiMiis of care to residential establishments. The changes brought ill by 
the Act fall into three main areas : ■ . 

1 . Changes in law relating to adoption. Here the major change is that the 
Act places the onus on local authorities to ensure the provision of 
comprehensive adoption service either by themselves or in coiij unGtion 
with approved adoption societies. The Secretary of State for Social 
Services becomes responsible for approving voluntary adoption 
societies. Further, the status and property rights of the adopted child 
are aligned closely with those of a legitimate child born into the 
family. As safeguards were introduced to protect the adopted child in 
his adopting family, similar safeguards were established to maintain 
the interests of foster parents who have parented a child for five years 
and have applied for its adoption. The natural parents will be restricted 
from removing the child from the foster parents until after a decision 
is reached at the hearing of the application to adopt. 

2. The introduction of a new status midway between that of foster 
parents and adopter called ‘custodianship’. Essentially, a custodian is 
some one who has legal custody of the child in his care. However, unlike 
adoption, custodianship is revocable and the court may make a custo- 

, diaii order when an adoption order has been applied for but the court 
feels that the former order is more appropriate. 

3. The powers and obligations of local authorities in respect of children 

in care and children who are privately fostered were extended. Not 
only were local authorities given the right to assume parental rights 
and duties on behalf of voluntary organisations, but were given the 
power to investigate parents, as to their capacity for the care and 
development of the child, who intended to remove a child that had 
been in care for six months or more. ^ 

ASSESSING THE CURRENT SOCIAL SCENE 

Having completed a brief history of child care law, the question to debate 
is what effect has this legislation had on British society? Further, are there 
new developments and needs not covered by law? In an attempt to answer the 
two“ questions, discussion will take place under two headings; the trends in 
juvenile delinquency and the trends in child abuse. 


770 Andrew Kakabadse,. 


Delinquency 

■ The' trend seems to be that, the numbers of . juvenile offenders in care, is 
gradually falling. Unfortunately, the decline in, the use of t,he care order and 
siipervision, order has been- accompanied by ., a .corresponding increase in the 
use, ■ of , custodial se.ateiices,. The ■. Tables 1-6 give an . accurate and up to 
date account of the current ..situation in England.^ 

As can be seenfrom Table r(mal€Sof 10-13 years of age and males of 14-17 
years of age, for both groups), the total number of those found guilty and the 


Table 1 NUMBERS , FOUND GUILTY IN THE JUVENILE, COURT 
■ .COMPARED- WITH THOSE CAUTIONED ^ 


,■■ Year ■■ 

Guilty 

■Cautioned 

Per cent 


Males 10-13 years 


1965 

22,363 

10,232 

31.4 

1966 

21,365 

11,222 

34.2 

1967 

21,885 

11,668 

34.8 

1968 

22,018 

13,435 

37.9 

1969 

22,139 

18,501 

45.5 

1970 

21,401 

21,816. 

50.5 

1971 

17,964 

27,389 

60.4 

1972 1 

19,269 

33,029 

63..2 , 

1973 

19,839 

34,510 

■:■..■■ '■ "63.5 ■- . 

1974 

22,947 

39,315 

63.1 

.1975 

21,418 

37,028 


1976 

20,071 

..34,932' ■'■■'■.■" "^ 

■':63.V5;. 

1977 

20,929 

A2,i:54 '. 7 

66.7 


Mfeles 14-17 years : ^ ' 


1965 

32,052 

5,966 

' 15.7 ■: 

1966 

32,154 

.6,459 

.16.7 

1967 

31,970 

'6,542 

17.0 

1968 

34,253 

7,621- 

: 18.2 

1969 

41,691 

11,956 . 

22.3 

1970 

43,789 

14,317 

24.6'' 

1971 

42,977 

20,160 : . 

■ ' '31.9,. 

, 1972 , 

48,593 

23,806 

■ 32.9 ' 

V',.''V' 1^973' ,, 

50,871 

25,728 

' ,33.6,.^ 

1.974 

59,725 

31,169.. 

.34.3. . 

,:'T975-,' 

58,901 

30,237 

33.9 

^■1976 ^ 


28,480 

32...4 

■'^-■■■.■' ,1977..' , . 

62,639 

3.2,901' 

.34.4., 


Note: Per cent figure is those cautioned as per cent of all those found guilty or cautioned. 
All figures pertain to indictable offences. 

1969 CYPA came into effect in 1971. 

CYPA is an abbreviation for the Children and Young Persons Act. 

=^T.hese figures were researched and compiled by John Poley and his colleagues at 
Lancaster University, Department of Social Administration. 
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total number cautioned by the juvenile, courts have both increased in nuiiiber' 
for the years 1965 to 1977 (especially for the male group of ages 14-17 years). 
A very similar picture is shown in Table 2, indicating the position of females 
found guilty and cautioned in juvenile courts. A,lthough the total iiimiber of 
those found guilty is' far less' than the. males, there has been a substantial 
increase in the total numbers especially for the a..ge group 14-17 years. Tables . 
3 and 4 indicate the trends for males of age groups 10-13 and 14-17 years who 
are found guilty of indictable offences. . 

For both groups, t.he use of care and supervision orders has become 
less popular. In the 10-13 age group, the numbers fined, bound over dining 


Table 2 NUMBERS FOUND GUILTY IN THE JUVENILE COURT 
COMPARED WITH THOSE CAUTIONED (FEMALES) 


Year ■' 

Guilty 

Cautioned 

Per cent 


Females, 

10-13 years 


1965 

2,697 

2,227 

45 

1966 

2,467 

2,385 

49 

1967 

2,554 

2,403 

48 

1968 

2,503 

2,745 

52 

1969 

2,535 

3,715 

59 

1970 

2,460 

4,848 

66 

1971 

1,712 

6,683 

80 

1972 

1,848 

8,877 

83 

1973 

1,947 

9,762 

83 

1974 

2,359 

11,939 

84 

1975 

2,374 

11,724 

83 

1976 

2,412 

10,541 

81 

1977 

2,517 

14,193 

85 


Females, 14-17 years 


1965 

4,928 

1,665 

'■■■■ 25 

1966 

5,011 

1,942 

28 

1967 

4,574 

1,535 

25 

, , 1968 

4,646 

1,958 

30 

1969 

4,876 

2,835 

37 

1970 

5,262 

3,505 

40 

■ 1971 

5,035 

5,668 

53 

. 1972.. .'A 

4,989 

6,996 

58 

1973. 

5,195 

7,331 

59 

1974 

6,590 

9,189 

58 

1975 

7,054 

9,318 

57 

'■■:/1976".'';.''.. 

7,305 

8,900 


1977 

7,722 

10,680 

58 


Note : Per cent figure is those cautioned as per cent of all those found guilty or cautioned. 
All figures pertain to indictable offences, 

1969 CYPA came into effect in 1971. 
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a period: of coiiditional discharge, and involvement with attendance centres, 
have increasedr^ Table 4 indicates that a similar trend applied to the 14-17 
age group; that of reduced use of care orders, supervision orders and proba- 
tion and increases iiiconditional discharges and involvement with attendance 
centres, dete.iitioii centres and BorstaLf Table 5 and 6, representing females 
of age groups 10-13 and 14-17 years, indicate similar trends, but with a less 
dramatic increase in conditional discharge and Borstal residential training. 

Current opinion amongst social workers, social theorists and social 
administrators, is that the Children and Young Persons’ Act 1969 has not 
worked (Thorpe 1976; Poley and Green 1979; Priestley, Fears and Fuller 
1977). Fundamentally, the essence of the problem is that which has bedevilled 
child care legislation since the late 19th century, namely, the difference between 
treatment and punishment. Whether children are introduced to treatment 
or punishment for an offence committed, the stigma of criminality 
remains. 


Table 3 DISPOSALS AS A PERCENTAGE OF THOSE FOUND GUILTY 
OF INDICTABLE OFFENCES 
(Males 10-13 years) 


Year 

Fit Person and Probation 
Approved School 

Fine 

Conditional 

Discharge 

/it tendance 
Centre 

■'■1965, ' 

8.5 

33.0 

17.8 

26.4 

9.8 

1966 

8.9 

32.0 

19.5 

24.7 

10.6 

1967 

8.8 

30.4 

18.7 

28.0 

10.6 

1968 

9.0 

29.3 

17.7 

28.5 

11.7 

1969 

9.4 

31.4 

18.2 

27.2 

11.6 

1970 

10.1 

28.1 

18.6 

27.3 

12.7 ■■ ' 


Care Order Supervision 

Fine 

Conditional 

Discharge 

Attendance 

Centre 

1971 

12.6 ■ ' 

28.4 

19.3 

25.1 

12.2 

1972 

11.6 

25.7 

20.6 

26.9 

12.7 

1973 

.11.8 

25.1 

22.2 

26.4 

12.3 

,1974 

12.0 

23.9 

21.8 

28.5 

12.0 , , 

1975 

11.7 

22.7 

21.0 

30.1 

■12.5' 

1976 

10.9 

21.4 

21.4 

31.0 

13.9'' 

1977 

9.4 

21.1 

22.2 

32.5 

13.2 


=^‘A conditional discharge has become a popular option of sentencing offenders in both 
juvenile and adult courts. The defendent is found guilty but is discharged from the court on 
condition that he is not found guilty by court for that or another offence, during a stipulated 
time period. If, however, he/she is found guilty during that period, then both oflences 
will be taken into account for the purposes of sentencing, 

f Attendance centres and detention centres were created to provide for intermediate 
treatment which consists of organising small group projects in which young offenders 
become actively involved. The idea is borrowed from youth work and the intention is that 
through providing activities, education and counselling, a sense of social responsibility to 
oneself and others is generated amongst the group members. 
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Table 4 DECISIONS IN JUVENILE COURTS, 1965-1977, AS A 
PERCENTAGE OF ALL THOSE FOUND GUILTY OF AN 
INDICTABLE OFFENCES 
(boys, aged 14-17 years) 


Year 

Fit Person 
and 

Approved 

School 

Probation 

Fine 

Condi- 
tional D, 

At t end- 
dance C, 

Deten- 
tion C. 

Borstal 

1965 

8.3 

28.5 

31.1 

18.1 

7.1 

2.4 

1.5 

1966 

8.6 

27.3 

33.3 

16.6 

1.5 

2.3 

■l.:8 

1967 

8.0 

26.6 

33.3 

18.6 

6.9 

2,4 

1.8 

1968 

7.6 

25.6 

31.8 

19.9 

7.6 

3.1 

,1.9' 

1969 

7.2 

23.6 

36,4 

18.3 

6.8 

3.3 

2.0 

1970 

8.0 

21.8 

37,9 

17.1 

7.3 

3.5 

2.4 


Care 

Super’- 

Fine 

Condi- 

Attend- 

Deten- 

Borstal 


Orders 

vision 


tional D, 

dance C. 

tion C, 


1971 

7.9 

19.4 

39.8 

17.0 

7.5 

3.3 

3.1 

1972 

6.7 

17.0 

42.4 

17.2 

7.6 

3.8 

3.3 

1973 

6.8 

17.3 

40.9 

17.3 

7.9 

4.6 

3.4 

1974 

6.1 

17.2 

40.3 

18.0 

8.7 

5.0 

3.1 

1975 

5.9 

16.0 

39.4 

18.5 

8.9 

6.1 

3.8 

1976 

4.8 

15.3 

38.1 

19,4 

9.6 

7.3 

3.9 

1975 

4.2 

15.0 

39.1 

19.8 

10.2 

7.3 

3.3 


Second, little ideological, conceptual and/or practical research and deve- 
lopment has examined the question of whether treatment or punishment has 
anything to do with offending as such. Whether referred for treatment or 
punishment, the majority of applicants before a juvenile court come from 
poorer working class background. Those of middle class background attend- 
ing good schools manage to avoid appearance in the juvenile court as both the 
family and the school can deal with the routine delinquencies that occur. 
However, for those of the poorer working class background, when their treat- 
ment and/or punishment is over, they return to their previous community 
environment. Consequently, pressure is placed on the child to I'epeat similar 
delinquent behaviour and to once more re-affirni the old social values of their 
background and community. 

Third, the expected cooperation between social workers and the police 
has simply not occurred. The police are trained towards preparing evidence 
for well-constructed prosecutions and the processing of juvenile cases is a 
task which absorbs only a small percentage of their total time. Due to the 
differences of expectations and the ensuing lack of communication between 
social workers and the police, a climate of hostility, mistrust and definite 
lack of cooperation has developed. Due to this non-cooperation between the 
police and social workers two dijRFerent procedures have been adopted for the 
presentation of cases in juvenile courts, that of referral to a residential 
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Table 5 DISPOSALS AS A PERCENTAGE OF THOSE FOUND GUILTY OF 

' INDICTABLE OFFENCES 


(Females 10-13 years) 


Year 

Fit Person and Probation 

A ppro ved School 

Fine 

Conditional D, 

■1965 

(5.7) 

35.6 

24.0 

30.7 

1966 

(6.1) 

34.7 

26.1 

' 29.3 

1967 

(5.8) 

31.8 

24.7 

33.7 

1968 

(6.7) 

34.8 

20.9 

33.9' ■ 

1969\ 

(7.1) 

32.4 

21.4 

34.8 

1970 

(7.8) 

30.0 

■ 25.7 

33.5 " 


Care 

Supervision 

Fine 

Conditional D. 


Order 

Order 



1971 

9.8 

31.6 

24.2 

31.4 

1972 

9.9 

34.6 

23.3 

29.5 

1973 

10.9 

30.3 

26.1 

29.8 

1974 

10.9 

32.3 

21.8 

33.0 

1975 

12.4 

30.4 

21.2 

34.0 

1976 

9.2 

26.6 

23.7 

38.8 

1977 

9.6 

26.4 

25.0 

37.2 


Tabte 6 DISPOSALS AS A PERCENTAGE OF THOSE FOUND GUILTY 
OF INDICTABLE OFFENCES 
(Females 14-17 years) 


■Year-^^ 

Fit Person and 

Probation 

Fine 

Conditional 

Borstal 


Approved School Order 


D, 


1965 

(4.9) 

34.0 

34.6 

23.9 

0.1 

1966 

(6.0) 

34.5 

34.3 

22.6 

0.3 

1967 

(6.9) 

34.1 

31.5 

24.4 

0.2 

1968 

(6.3) 

32.3 

32.2 

26.0 

0.3 

1969 

(6.7) 

32.1 

33.0 

25.6 

0.3 

1970 

(7.4) 

29.3 

34.2 

26.2 

0.3 


Care Order 

Supervision 

Fine 

Conditional 

Borstal 



Order 


D. 


1971 

9.1 

26,7 

34.7 

25.6 

0.8 

1972 

9.4 

26,2 

37.0 

;23.9 

, 0.8 ' , 

1973 

10..6 

26.6 

34.8 

24.5 


1974 

8.9 

25.6 

36.4 

26.0 

-" 1 . 2 V '' 

1975 

9.8 

25.6 

33.0 

28.0 

1.6 

1976 

9.0 

23.1 

35.8 

29.0 

■■-A.6r:: V'.W'-:: 

1977 

8.1 

23.0 

36.9 

28.8 

1.6 
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establislimeiit and tliat of supervisory orders. From the point of view of the 
juvenile court, it is certainly far easier to refer a child to a residential 
establishment than to social care for treatment, and as the statistics indicate 
this practice, is increasing. 

Child. Abuse ' : 

The abuse of children has been of particular social and political concern 
ill Britain over the last decade and a half. Attention has increased; especially 
over recent cases of child battering leading to the deaths of certain infants. 
Although such cases have attracted considerable vigilance from the media 
(Siierer 1979), the only conclusion that seems to have been reached is that 
the social services departments were to blame for professional misconduct 
on the part of social workers and their immediate superiors. 

A closer look at the evidence, however, indicates certain trends. In the city 
of Leeds, for example, between the years of 1969-1973, 117 children were 
detected with non-accidental injuries, and a considerable proportion of these 
had serious injuries to the eyes and brain (Morran 1979). In contrast, the Leeds 
figures for 1974-1978 showed 196 children with non-accidental injury. The 
number of cases certainly increased but there has been a decrease in the 
number of serious cases with a fall in the number of fractures or injuries to 
the eyes or brain. This trend of an increase in the incidence of non-accidental 
injury to children, but of a less serious nature, seems to be nationwide. A 
number of reasons are offered as explanation for the trend. The increase in 
the numbers of battered children is probably not because the total number of 
batterings has increased, but because more are being discovered, particularly 
those with relatively minor injuries, of the kind which previously went un- 
detected. Also, the number of serious cases seems to have decreased probably 
because of the number of government agencies involved in family care, such 
as doctors, social workers, community nurses, voluntary agency social workers 
and NSPCC'^‘ inspectors. ■ ■ ■ 

Child abuse is a sensitive issue in Britain. Anxiety on the part of the helping 
agencies to prevent any knowledge of child abuse becoming public, in order 
to prevent the public scapegoating that has happened in the past, has led to an 
increase in the general awareness of the possibility of non-accidental injury. 
This in turn has stimulated greater cooperation and increased efficiency of 
medical and social investigation and thereby increased the skill in predicting 
the possibility of future abuse. It seems that the very few deaths of infants 
that occur due to child abuse has stimulated substantial activity in the 
detection and prevention of child battering. 

SUMMARY 

This paper is a description; a descriptioii of what has happened in the 
* NSPCC stands for the National Society for the Prevention of Cruelty to Children. 
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past in England and Wales and a description of what is happening now as 
far as it is possible to assess the influences current in one’s own society. 
One thing is singularly clear: considerable attention has been focussed on 
child abuse and immoral conduct towards children. The helping agencies 
pride themselves in being able to detect, isolate and treat cases of children 
in moral or physical danger. Yet the question of delinquency and criminality 
goes by unresolved. Is it a question of punishment and retribution in response 
to acts of wrong doing, or is it a question of social treatment and if that is 
the case what does social treatment mean? English social development 
has been bounded by an inability to solve the problem of delinquency or 
social neglect and yet has prided itself in trying to improve the ‘moral’ 
position of the child. Not that these are the only problems facing the care of 
children in England and Wales. Since the Second World War, a steady stream 
of immigrants from Europe, Africa, the West Indies and Asia, have entered 
the country. Surprisingly very little is known about the problems facing 
immigrant populations in their adjustment to their host country. Apart from 
those offering racist arguments who would only use information for depreca- 
tory purposes, it is only recently that certain trends have come to public 
light. For example, a high incidence of truancy was reported amongst children 
of Cypriot families. It has only recently been understood that the majority 
of children stay at home to assist their parents in their shop, restaurant or 
small business. Traditionally, Cypriots have generated their income from 
the use of children as assistants with a view to the children inheriting 
the business, has been a strong force in the dynamics of the family. For 
Cypriots, education takes place at home but for some time this was mis- 
interpreted as neglecting the child’s future on the part of the parents. 

Even less is known about Asian families and their problems and needs. 
There are relatively few cases of reported delinquencies amongst Asians 
(especially if compared to the number of West Indian young offenders), and 
of these the majority of cases are burglaries. A very involved study by Batta, 
McCulloch and Smith 1975, could offer no meaningful explanation as to why 
burglary is a recurring offence for young Asians. 

It is a truism that the treatment of children is culture bound and will 
vary from country to country. What may be recognised as child abuse in one 
sovereign state may well go undetected in another. Most certainly the econo- 
mic and social expectations of the populace, their religious convictions and 
life ‘mores’ combine to form the social patterns, social reforms and the 
unresolved traumas of that society. I have described how British society has 
dealt with its children in the past and in the present. What impression this 
makes on people from other societies, I await your response. 
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Call for Action 

Some are only seven years old, some ai’e mistreated, most are 
exploited, and there are over 52 million of them: the world’s working 
children. 

To help improve their plight, governments, employers’ and 
workers’ organisations should apply ILO standards on minimum 
age for admission to employment and the conditions of work, ILO 
Director-General Francis Blanchard says in an urgent appeal in 
support of the International Year of the Child. 

He spells out three basic principles for action : 

One, a child is not a ‘small adult’ but a person entitled to self- 
fulfilment through learning and play so that his adult life is not 
jeopardised by having had to work at an early age. 

Two, governments should, in cooperation with all the national 
organisations concerned, take all necessary social and legislative 
action for the progressive elimination of child labour. 

Three, pending this elimination, child labour should be regulated 
and huniaiiised so that the children are protected from working 
conditions which may retard their normal physical and mental 
development. 

The appeal wa s unanimously endorsed by the ILO Governing Body . 


Overseas Syryey 


Ghildreri in^ Latin America and the Caribbean'' 


Jyari ' Pablo Terra 

I N THE 25 years between 1950 and 1975 the population of Latin America 
doubled, maintaining the highest growth rate among the large regions 
of the world (2.8 per cent annually). The process has varied considerably, 
however, from one part of the continent to another. In the Caribbean and in 
the Southern Gone it grew by only 50 per cent. The increases by countries 
have varied from 30 per cent in Uruguay to 146 per cent in Venezuela. Among 
the larger countries, Argentina increased 48 per cent, Brazil 107 per cent and 
Mexico 123 per cent. All generalisations, therefore, must be made with 
reserve. 

The accelerated growth of Latin America was affected by a persistently 
high fertility rate, even though in the last decade it had begun to decline, 
falling from 5.8 to 5.0. With the increasing size of the generations reaching 
the child bearing age, the number of births has continued to grow, rising from 
7 million per year in the period 1950-55 to 12 million at the present time. 

The accelerated growth of the Latin American population is due, at the 
same time, to the low mortality rate. For the region as a whole it has dropped 
from almost 15 per thousand in 1950 to 8.5 per thousand, and continues to 
decrease. In this respect also there are very great differences, ranging from 
5.3 per thousand in Costa Rica to 16 per thousand in Bolivia. Some countries 
have attained extremely low mortality rates because of their predominantly 
young age structures, and it is to be expected, therefore, that they will rise 
again as the population grows older. The fall in the death rate has not only 
been greater than that of the birth rate in absolute terms (and of course in 
relative terms), but it has also been more regular. Practically all the countries 
that had high rates have made significant progress and have frequently reduc- 
ed them to half since 1950. It has been the countries with a low death rate and 
a relatively ageing population that have found difficiilty in coiitiiiuing to 
reduce it. 

Hie population of Latin America is decidedly young. In 1950-55 the 0-14 
age group represented 41 per cent of the total population. After that date it 


*An abridged version of the paper presented at the special UNESCO meeting on the 
subject, held in Mexico City, Mexico, May 1979. 
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increased/.slightiy and during the present five-year period it has returned to 
41 per eeiit. It is thought that by the.-end of the century it will drop to 38 
per cent, which means that the population will still be very yoiiiig. 

The differences between countries are striking. The percentage of the 0-14 
age group varies from 48 per cent to 27 per cent. By the end of the century, 
at least three countries might reduce this percentage to 26 per cent, while 
eight could remain above 40 per cent A very pronounced decrease could 
occur in the Caribbean, with a drop from 38 jper cent to 29 per cent. 

The proportion of people aged over 64 in Latin America is expected to rise 
only from 4 per cent to 4.5 per cent, and in the Caribbean from 6 per cent 
to 7 percent. Once again only Argentina and Uruguay have high propor- 
tions of old people, which may well exceed 10 per cent by the end of the 
century. 

Because of this young age structure, the figures for children are very high. 
By 1980 the 0-14 age group in Latin America will reach 147 million. There will 
be 12 millio^ under 1 year of age, 33 million from 1 to 3 years, 21 million from 
4 to 5 and‘64 million school children from 6 to 12 years of age. The figures by 
countries are given in Table 1 (p. 798). By the end of the century the total of 
the 0-14 age group will increase to 226 million. 

Widi the addition of the Caribbean, which will reduce to some extent the 
proportion of the child population, the figures will rise from 150 to 230 
million children between 0 and 14 years of age. 

A striking feature of the Latin American population is the increasing rate 
of urbanisation, despite the fact that the process is already very advanced. 
In 1975, 61 per cent of the population was urban and it is thought that the 
proportion will rise to 75 per cent by the end of the century. Between 1970 and 
1975 the urban population grew at an annual rate of 4.8 per cent, while the 
rural population grew at a rate of 1.3 per cent and the total at a rate of 2.8 
per cent. 

The situation differs from country to country but the trends towards 
rapid urbanisation have few exceptions. The proportionsof urban population, 
apart from the special cases of Haiti (23 per cent), range from 37 to 85 per 
cent. The growth rates of the urban population are low only in countries of 
slow growth and already very urbanised. In the remainder they vary between 
4 per cent and 8 per cent annually. 

THE SUBMERGED CATEGORY 

Within the overall situation of the region it is important to establish where 
the greatest concentrations of the most seriously deprived children are to be 
found. These children and their families are known as the ‘submerged cate- 
gories’. The analysis shows that in some cases it is a question of groups 
forming compact social units localised in specific parts of the country, as in 
the case of indigenous communities or marginal districts. However, in other 
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cases it is simply a matter of categories comprising individuals or families with 
certain common problems, but dispersed throughout the social structure and 
the territory. Several of these categories overlap, having a joint impact on the 
same people.' 

Poverty ' 

One of these categories is poverty. The gravest problems affecting children, 
both in their biological and psycho-social aspects are connected with poverty. 
This statement might be considered as useless repetition, since the concept of 
poverty signifies the lack of basic needs. Since poverty, however, applies to the 
family as a whole, which is the social unit where the most essential goods are 
shared, and since for practical reasons the main features of poverty are defined 
in relation to income (income per capita or per unit of consumption in the 
family) the connection between the two realities must be made clear. 

The distribution of poverty is very unequal. In nine countries studied the 
proportion of poor people varies from 8 per cent of the total population in 
Argentina to 65 per cent in Honduras. In most cases it comprises between a 
quarter and half of the population. Sixty per cent of the poor live in rural areas, 
although the rural population is less numerous than the urban. The poorer 
the families, the larger they tend to be, with a low ratio of economically active 
members, an unusually high proportion of women at the head and 55 per 
cent of children under 15 years of age. Work is the sole source of income. 
Unemployment is greater than normal although most of the heads of families 
work. Irregular work is common and the low remuneration accounts for more 
than 50 per cent of the poverty. The educational level of the heads of these 
families is very low, and school dropouts are frequent among the children. 
Marriages are early and to a great extent consensual. 

The poor are found in very varied sectors of economic activity and are 
distributed among wage-earners, small farmers, artisans, self-employed 
workers and the retired. As regards residence, although there are large 
concentrations of poor people in both town and country, dispersion is also 
prevalent. 

The Problem Family 

The foregoing shows that certain characteristics of the family are frequently 
linked with poverty and increase it; for example, the high proportion of 
children, the absence of the father, the low ratio of economically active 
members. Indeed, it is not easy to distinguish the cause from the effect. 

To appreciate the plight of the children it essential to understand how 
the structure of the family and the various roles within it interact with the 
class situation and the material conditions of nutrition, health, housing, 
culture, work and income of its members. Some types of family create serious 
biological or psycho-social problems for the children. Hardships for children 
tend to result from: early and unstable unions; the absence of the father; the 
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mother working away from home without adequate arraiigements or replace- 
ments; the excessive number of children' in relation to health and resources; 
the promiscuity and overcrowding in the homes; the conflictive relationships; 
authoritarianism and machismo; the premature employment of the children, 
and also the traumatic situations of the families of migrants, displaced persons, 
convicts and refugees. There are, therefore, types of families where the 
problems of the children are cumulative. In some cases they result in the 
abandonment of the child. A typology of the problem family, the family of 
high risk for the child, would be an excellent instrument for the diagnosis and 
treatment of the situation of children. 

The Relegated Groups 

The child problem arises among the relegated categories, which are often 
physically and socially dispersed. It also occurs, however, within certain types 
of social groups that are physically united and socially organised. Three types 
will be mentioned because of their importance and prevalence in Latin 
America.' ■ 

Groups of Inhabitants in Urban Marginal Districts 

Although in some cases the residents of the marginal districts include 
workers and employees of firms in the formal sector of industry, construction 
and commerce, under pressure of transport dilficulties, land prices and low 
wages, their presence is usually transitory, either because they soon look for 
another place to live, or because their capacity gradually transforms the area. 
Even in these cases, the deficiencies of the environment and the services and 
the economic difficulties connected with the family cycle are very costly in 
human terms for the children. 

The most typical inhabitants of these districts, however, are the workers 
in the ‘informal sector’: wage-earners in sporadic occupations and workers 
on their own account. The men are employed in personal services and cons- 
truction, the women in domestic services and personal services. The wages are 
low and irregular and even the children have to help to supplement them. 
This induces them to leave school early and to take up the occupations of their 
parents. The families are large in relation to the rest of the city, although it is 
usual to find that birth control is now making itself felt in this medium. 
Censensiial union is frequent, as also are families with women at the head and 
the sporadic or changing presence of the father figure. The instability of the 
union is often linked with the alcoholism of the father. The effects of all these 
conditions on the children in respect of nutrition, health and education are 
very serious and it is not infrequent for them to abandon their homes. 

Rural Communities 

The transformation of the rural areas in Latin America is not only evL 
deuced by the fiict that the surplus growth of population, not finding^ 
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employment, has to migrate. The introduction of large modern enterprises 
technically equipped and the development of commerce gradually destroy the 
traditional subsistence agriculture in many places, although for a time both 
systems co-exist. The old system, in which the premature labour of the children 
and the sacrifice of their future opportunities represented a forced self-exploi- 
tation, subsists alongside processes in which the children have to sufler the 
effects of uprooting, migration, changes in the rules of conduct, disruption of 
the family and adaptation to urban life through a long periodof marginality. 

Among those who remain on the land there are many types of families: 
reference is made here only to the small agricultural producer and to the 
plantation wage earner. The small producer, with land limited to his subsist- 
ence level and little onto technology, shows a productivity which is little more 
than partial unemployment in disguise. He alternates his activity with paid 
labour. His sons work as day-labourers. When they marry they return to their 
father’s home or migrate. The daughters generally leave home to work as 
domestic servants in the cities. 

The scarcity of land and the vicissitudes of agriculture cause them varying 
degrees of privation. The sons have to help from an early age. Lacking incen- 
tive and cultural support, they are habitually school repeaters and dropouts. 
Fertility is high, and the women, who take part in the labours of production 
in addition to their domestic tasks, are heavily overburdened with work. 

The privations in respect of environment and services have already been 
mentioned. Food is deficient in quality and sometimes in quantity. But the 
family is stable. The burden of members economically inactive is often great 
owing to the migration of those who are at working age. The family group, 
however, operates as an instrument of solidarity, which is broken by migra- 
tion. The migrant does not find instruments of social solidarity to take its 
place. 

The seasonal wage-earner in the plantation sector is a landless labourer 
without any permanent attachment to an estate. He lives outside the produc- 
tive establishments in small villages or at the side of the roads. He does not 
produce enough for his own use. His home is seriously lacking in basic necessi- 
ties. The earning of an irregular wage demands long absences on the part of 
the man. The woman in the meantime becomes the head of the family and 
has to supply or supplement income with tasks inside or outside the home, 
which also represent a crushing burden. Material and especially nutritional 
conditions tend to be worse than in the family of the small farmer. The 
instability of the union, the very large number of children, and the tendency 
of these to go to work prematurely or to migrate only serve to aggravate tlie 
effects. 

Indigenous Communities 

Three types ofindigenous population must be distinguished: the traditional 
agricultural community, the indigenous inhabitant of urban marginal districts 
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and the iiidigeiioiis tribes. ' 

In the first two cases the indigenous condition is siiperimposed on other 
conditions already analysed and in a sense brings the further problem of a 
conflict of cultures. ■ 

In the case of the indigenous city-dweller, especially in the first years of 
migration to the city, the conflict of cultures is at its most intense. In the 
marginal districts he seeks relationship and neighboiirliness with people of 
his own kind, thus creating ties of solidarity and helping to preserve the 
language and other forms of culture. But if this helps him to maintain his 
identity, it intensifies the causes of social and occupational segregation that 
accentuate his urban marginality. The children experience the conflict from 
their school days, where it seriously limits their possibilities of education. 
Sooner or later the indigenous youth is faced with the option of rejecting 
his culture and adopting the ways of the mass of society or of making a stand 
against them and defending his identity. Both options involve conflict and 
neither eliminates segregation. 

The indigenous family in a rural community has many local peculiarities. 
In general, productivity is minimal through shortage of land. The produce 
is destined mainly for personal consumption. The habitat is rudimentary and 
the natural environment is frequently hostile. The women do housework, 
craftwork and rural tasks, which implies a very heavy burden. The children 
from the age of four to six assume tasks such as shepherding, domestic work, 
the care of younger brothers, the fetching of water, etc. Added to the language 
problem and the defects of the school service, this contributes to their very 
low level of education. Considering that the shortage of land drives them to 
migrate, this inadequate cultural preparation has very serious consequences. 
Health services are scarce and traditional forms of medicine persist. 

Marriages are early, especially for women. Breast-feeding is generally 
prolonged, partly as a defence against nutritional and environmental 
deficiencies, but this defence is inadequate and creates problems when the 
pregnancies are frequent. The families are very stable and have a large number 
of children. ' 

The indigenous tribes, which form nomadic or semi-nomadic communities 
dedicated to hunting, fishing and cropping in the forest zones, are now very 
few in number. Their lack of sanitary and educational services is almost total. 
As they do not integrate with the mass of society they are progressively reject- 
ed and driven from their territories, especially from the banks of rivers, 
which are the routes of communication in the forest. This forces them into 
inhospitable or already occupied territory. Conflicts with white people and 
inter-tribal battles, added to a deterioration in food conditions, threaten 
these groups with total extinction. 

POLICIES AND SERVICES 

In the decade of the 1960s the countries of Latin America adopted 
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ambitious goals of economic growth. On average they achieved them. 
Nevertheless the gaps between them and the more developed countries 
continued to widen. Growth itself left basic problems unresolved, such as 
unemployment, the unequal distribution of income, the margination of large 
sectors of the population, and poverty. Among these will be found most of the 
problems affecting children. 

After this experience the concept of development became more complex. 
Emphasis was placed on the fact that sociaji progress is not an automatic result 
of economic growth. The countries of Latin America and the Caribbean 
endorsed the United Nations Strategy for the Second Development Decade, 
associating themselves with a united approach to the subject, which combined 
social and economic objectives on equal terms in the interests of the quality 
of human life. 

From the very beginning the project of development in Latin America 
was linked with the planning instrument. In the 1960s all the countries had 
created their planning agencies. The plans, elaborate documents which raised 
the level ofinformation and discussion, rarely came to be the tools of planned 
development processes. In many cases they remained foreign elements within 
the traditional political and administrative machinery. 

Even at that time some social sectors, such as housing, health and 
education, had been incorporated into planning. Within the unified 
concept of development social planning had necessarily to be amplified. In 
the present decade several countries have embarked on new aspects such as 
regional development, integrated rural development, underemployment, 
food and nutrition and, in relation to certain aspects, the problems concerning 
children. With international cooperation, methodologies and training of 
personnel for social planning have been improved. In the subregional integra- 
tion agencies there has been an advance in the approach to social problems: 
common planning and strategies in Central America; agreements on educa- 
tion, health and labour in the Andean Pact. Within countries institutions have 
been established in many territorial subdivisions. In the region as a whole 
government representatives have met every two years to assess development 
and have continued to cooperate in other fields such as health. 

These advances have not been uniform, nor have they always been in the 
same direction. Worldwide inflation, the price of oil and the recession have 
compelled many countries to revise their strategies in economic circumstances 
of some gravity. In addition to this, however, internal orientations have 
suffered profound changes. Conflicting views have arisen on the role of the 
state and the machinery of development, and also on objectives such as the 
distribution of income, the redistribution of land or the control of social and 
cultural life. In consequence, planning has sulfered changes and in some 
cases reverses. 

Paradoxically, in Latin America these changes have not involved a loss of 
influence on the part of the state. Even in tile countries where it was decided 
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to entrust a great part of the work to private enterprise and the market, new 
and even more energetic forms of state intervention have been necessary iii: 
social life and in the distribution of income in order to create the appropriate 
conditions. 

As a result, the role of public policies continues to be in one way or another 
pre-eminent. Responsibility for the conduct of the process obviously rests 
with the governments. The application of a unified approach to development 
will continue to be inseparable from a vigorous set of public policies in the 
social field and some system for planning them. 

Planning and Policies for Children 

The sectoral approach to planning, by no means flexible during the 1960s, 
obstructed an integral attack on the problems affecting children. Action was 
generally uncoordinated in the fields of health and education and to some 
extent also in the case of housing and social security. The services, too, were 
on the whole sectoral ; only in their best examples, such as maternal and child 
welfare, schooling and housing programmes, was there an attempt to analyse 
the causes and seek solutions beyond the scope of their speciality. 

Already at the start of this decade it had been accepted in principle that it 
was necessary to confront the child situation in an integrated form, taking into 
account as a whole and in their several relationships: deficiencies in respect to 
food and nutrition, health, education, family unit, housing and environmental 
hygiene ; problems of income from production and employment ; and consider* 
ations of land tenure and population. It had also been agreed that coherent 
policies were needed not only to alleviate the symptoms but also to eradicate 
the causes. 

In the course of the 1970s there has been an increase in the formation of 
integrated services in specific areas affected by serious problems. At first there 
was an attempt to integrate formal services. Later it was decided to create 
basic services for children, with the active participation of the community, 
and the utilisation of local resources and personnel having elementary and 
secondary schooling. This solution permits a substantial increase in coverage 
in relation to resources and a more flexible adaptation to local needs. 
Undoubtedly there are problems in connection with interagency cooperation: 
Some derive from the different coverages, others from the instability of 
solutions subject to several authorities. In general better results have been 
achieved in the execution of limited projects such as the construction of the 
building and its equipment rather than in the continued operations of the 
service which requires administrative coordination and a permanent budget. 
It is undeniable that these instruments could help to bring about a substantial 
improvement in the conditions of children in the region, but to achieve this 
it is essential to surmount the stage of limited experiments and to adopt overall 
strategies for children, the need for which is deeply felt. 

With regard to the so-called submerged categories, it must be pointed out 
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that they should be the object of special' study and consideration witliie the 
scope of the. st,rategies and^ policies. Among these the groups of iiiargiiial. 
urban settlers,,thc rural communities and above all the indigenous groups are 
not only in a particularly tragic situation but also, as they live in groups and 
to some extent segregated from the rest of society, make very direct and 
specific action possible. The dispersed categories,, however, should not be 
forgotten. 

Food and Nutrition Policies 

Policy orientations in the past' were focused' on certain aspects, following 
scientific developments. During the first half of the present century, interest 
ill nutrition was centred on the problem of avitaminosis. Once its causes 
were known, special treatments were introduced to control it. 

Around 1950 the governments and international organisations turned their 
attention to protein-calorie malnutrition. The most serious conditions became 
the chiefobjects of study, namely, kwashiorkor and marasmus. Towards 1955 
there was increasing concern over protein deficiency and the foods able to 
compensate it, an interest which continued into the 1960s when attempts 
were made to identify the high-risk groups suffering from these deficiencies. 
Special consideration was given to pre-school children, the state of nutrition 
during pregnancy and breast-feeding, and the relation between infection and 
nutrition. 

In recent years eniphasis has been placed on calorie-deficiencies. Currently 
it can be concluded that the major part of the population is able to cover its 
protein needs because their energy requirements are provided from cereals 
and legumes. The same does not hold true in countries or regions where the 
staple food is tubers and roots which provide little protein. 

Tlie concern for nutritional problems in the 1950s gave rise to a fund of 
information gathered from surveys and to the implementation of supple- 
mentary feeding programmes mainly with milk. The production and supply of 
food products was always a matter of concern, especially since planiiiiig was 
introduced, because of its intrinsic importance and its impact on prices and 
foreign trade. From the food and nutritional standpoint, , however, . the 
approach was often weak and paid little attention to distribution and accessi- 
bility, the basic problems' of the submerged categories. In the same period of 
the 1960s there was a boom in programmes concerned with the .e.iiricliment of 
basic products, such as cereals, .milk, salt or 'oil, by addition of vitamins, 
minerals, proteins and amiiioacids. Subsequent assessments showed that these 
products had had little effect, as they had not reached the Jow-iiicoiiie groups. 
Given to pre-school children, schoolchildren, pregnant and breast-feeding 
mothers, they had a salutary effect as longaathe treatment lasted, but as there 
was no change in the family conditions the effect tended to be lost afterwards. 
Moreover, there was little chance of its penetrating the rural areas. One of the 
most interesting experiments was that of the applied nutrition programmes, 
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wliicli combined educational and practical activities in the fields of Iiealtli, 
education and agricultural production. This may be considered the first 
attempt, at a multicausai approach. ' . 

The new approaches and the food crisis of 1972 stimulated initiative. There 
lias been an improvement in the knowledge and level of academic centres. 
The institutional network in the region has been strengthened to promote : 
the formulation and execution of national food and nutrition policies,, wdiile 
the number of institutions in the countries has increased and some successful 
national projects have been developed. The new orientations embrace the 
whole of the ‘food and nutrition system’ : production, foreign trade, the food 
industry, marketing, demand with all the factors that influence it, consumption 
and the biological utilisation of food, with a view to devising policies to 
confront all bottlenecks. The measures relating to children have their place 
within the framework of a global strategy. 

Health Policies and Services 

Health policies directed to mothers and children in Latin America have 
undergone successive modifications in concept and practice. After the more 
or less vertical approach that characterised the services and programmes of 
maternal and child welfare (with emphasis on the supervision of growth, 
feeding, immunisation, and education in basic child care), there was a 
preliminary phase when preventive and curative measures were incorporated 
into these services, after which they were finally included in the general 
health services. 

Recent years have brought a clearer perception of the family as a bio- 
psycho-social unit, endowed with its own readjustment mechanisms for 
functioning in adverse circumstances. This has given prominence to the 
concept of family health and thence to the identification of the family as a 
unit for health care. 

The central problem today is the coverage of the services, since the lack of 
resources in some cases, and more frequently their concentration in certain 
areas and social groups, is the reason for the present situation. The regionali- 
satioii of the services is an attempt to meet this problem, but unsupported 
it is not enough to solve it, 

in face of the magnitude of children’s needs, the implementation of this 
concept would be impossible by traditional means. A practical way of extend- 
ing the coverage has been found in the: provision of basic health services by 
workers with rudimentary traini,ng, with the active pa.rticipation of the 
community and with support' from reference, and supervisory levels. This 
approach has received widespread support in the region, although there 
remain countries which while in a position to adopt it, prefer to apply a 
,more::str!Gtly:prQfessionalsystem.-'-':,.:'' 

The targets set up in 1972 in the context of the tea-year health plan aim to 
reduce to an ambitious extent the risks of illness and death: for infants under 
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one year by 50 per cent, for children aged 1 to 4 years by 60 per cent; for 
mothers by 40 per cent. As a condition of success it is considered essential to 
achieve 60 per cent of coverage for pre-natal care; 60 per cent to 90 per cent 
for the confinement and 60 per cent for post-natal service. As regards the 
children, it would be necessary to achieve coverages ranging from 90 per cent 
for children under 1 year of age to 50 per cent for those of 5 and over. Ho wever 
ambitious these goals may seem, their achievement will not remove the tragedy 
from the situation of child health. Moreover, these are isolated goals in the 
health sector. If the region were to decide to deal with the problem not only 
by conventional methods concerned with visible results and immediate causes, 
but by an attack on the conditions which create it, the mass of suffering and 
death might be substantially reduced. 

Health Services 

Immunisations: As the above account of the health situation has shown, 
there are still appreciable figures for diseases preventable by vaccination, 
despite the extension of these services. Today, extended immunisation prog- 
rammes are tending to surmount this barrier in several countries. 

Maternal and Child Services: As in the case of other services, the main 
problem lies in the unequal distribution of care at the various stages and in 
respect of its different components. The greater part of the resources are 
concentrated in the large urban centres. Efforts are being made to correct 
this imbalance. The first task is to amplify primary health care in the commu- 
nities with insufficient coverage by means of the so-called risk criterion, that 
is, by means of a flexible distribution of resources in relation to the degrees of 
risk. In the case of the mother a high risk is represented by the first pregnancy, 
numerous deliveries, the excessive frequency of the pregnancies, pregnancy at 
the extremes of the childbearing age, the previous loss of a child and malnutri- 
tion. In the case of children the high-risk cases are those belonging to a 
large family, with overcrowding, illiterate parents, and poor sanitation in the 
home. 

The current figures for coverage are extremely unequal. As regards pre- 
natal care, in 1 976 the number of consultations for pregnancy in the coun tries 
possessing data ranged from 8 to over 600 for each 100 live births, while the 
percentages of deliveries carried out in institutions varied between 32 per cent 
and 98 per cent. 

Human Resources: In respect of human resources for health, whereas in 
1973 Argentina had 22 doctors, 6 nurses or 10 auxiliaries for each 10,000 
inhabitants, the figures for Haiti in 1976 were somewhat less than 1 doctor, 
1 nui'se and 4 auxiliaries. In general the figures for doctors in Latin America 
range from 2 to 10 per 10,000 inhabitants. The major problem, however, is 
not the shortage of personnel but their concentration. The effort required is 
threefold: to increase the supply in many countries, to increase the proportion 
of intermediate categories, auxiliaries and community workers to cover the 
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extension of the services; and to change the spatial distribution. 

.Policies and Services for Pre-school Children 

In the middle and high-income strata of Latin America and the Caribbean 
the environment generally guarantees provision of the basic elements for the 
stimulation, health and nutrition of children. Deficiencies in respect of health 
and nutrition are mainly found among the poor and both the physical environ- 
meiit and the type of psycho-social stimulation cause inequalities in compari- 
son with other groups. This becomes evident later on in the school perfor- 
mances causing a high rate of repetition and desertion in the early years. 
The cumulative effect of this has a subsequent impact on productive opportu- 
nities and social life. 

The first programmes of care for children at the pre-school age appeared 
at the end of the nineteenth century and the beginning of the twentieth as a 
counterpoise to urbanisation, female labour outside the home and the 
gradual disappearance of the extended family. In addition to new legislation 
for the protection of children, services in the fields of hygiene, nutrition and 
nursery schools or creches were introduced, with preferential concern for the 
physical aspect of child welfare. 

In the middle of the present century kindergartens both private and public 
began to appear, with emphasis placed on the educational side. In some 
countries these services were introduced by the ministries of education with 
an average coverage of no more than 8 per cent. In general they were a feature 
of city life and favoured the children of prosperous families. Other types of 
institutions have undertaken the care of orphans and abandoned children. 
Even so, very few poor children have received attention and this has been 
solely directed towards their physical welfare. 

A new interest in policies for pre-school children made its appearance at 
the end of the 1960s in the context of social development planning. Although 
the official programmes have tended to give preference to the educational 
aspects at the stage immediately preceding school, the persistence of problems 
such as malnutrition, mental retardation and other consequences of poverty, 
together with the influence of the new concepts on the evolutional develop- 
ment of the child, have created new approaches in the region which are gia- 
dually receiving wider application. 

The programmes of pre-school education are beginning to incorporate 
attention to health and nutritional needs. There are programmes for children 
of up to three years of age which emphasise the prevention of the effects of 
biological, environmental and social privations on the physical and mental 
development. Likewise, experimental programmes and research studies are 
taking place in several countries with a view to defining strategies of integral 
child care, which take into account the economic, social and cultural context. 
The integral care of the child from birth to six years of age is recognised as a 
stage by itself and tends to be handled outside the sphere of the ministries of 
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education. 

, Nevertheless, most of the services in the region still, limit themselves to 
isolated aspects relating to the basic education, nutrition and "welfare’ of the 
child without eonsidering their interrelation or the role of the family. The 
..traditional, models., require,' a large and 'Specialised stall' and are costly to run 
and limited in coverage. 

At present attention is centred on the concept of integral care and on the 
definition of risk criteria permitting priorities to be established. There is an 
awareness that action should be adapted to different needs at different stages 
of the child’s development and also in the varying environmental conditions. 
There remains, however, a dearth of proved operational models that would 
facilitate its application on a large scale. 

Edimiwnal Policies and Services 

In the years between the immediate postwar period and the 1960s the 
authorities were mainly concerned with primary education, prompted on the 
one hand by the populistic regimes and on the other by the process of urbani- 
sation and industrialisation, which demanded an increasingly rapid supply 
of manpower. 

In the 1960s and in the years that have elapsed in the present decade, 
industry has ceased to be a promoter of employment. Competition to enter 
the privileged sector of the employment market has been very great, and social 
demand has come to play an important role in education. Rural schooling 
remains relatively stagnant and its disparity with urban standards is increas- 
ing. Primary schooling in the cities is still expanding but it is secondary and 
higher education that reveals the most remarkable growth. Levels previously 
reserved for the elite are now open to vast groups of the population. In some 
countries, secondary level students represent 60 per cent or more of the 13 to 
19 age group; in others higher education accounts for some 25 percent of 
tlic 20 to 24 age group. The picture presents striking contrasts, since at the 
same time considerable proportions remain outside the primary school system 
and a number of rural children never even achieve literacy. If this trend coiiti- 
niics the deficits in basic education will remain very high. 

The problem is one of coverage, with reference not only to the pliysical 
existence of the school but also to its accessibility and utilisation. UNESCO 
pointed out long ago that the greatest problem of primary education in Latin 
America was the attrition rate . In 1965 the average attrition rate in 15 count- 
ries of the region was estimated at 62 per cent. In I960 the percentage was 
clearly higher than in Africa and three times greater than in Asia or Europe. 
Behind the attrition, however, are the high percentages of repetition resulting 
from problems rooted in the social conditions already described. 

There is deep concern about the effects of such a diverse educational effort 
on the heterogeneity, already mentioned, of the economic and social structure 
of the region. It is feared, with reason, that the educational disparity will have 
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an adverse effect on income distribution, on marginality and, in brief, on the 
integration of society as a whole, forming a typical vicious circle with 
cumulative effects. , 

It is clearly impossible today to place the same hopes In a mere raising of 
the educational level as were entertained in times now remote, when educa- 
tion was expected to solve ail problems, economic, social and political. The 
very high levels attained by some countries have not prevented the recrudes- 
cence of certain problems. Even so, the deficiencies and frustrations in the 
educational field weigh heavily in the complex interaction characteristic of the 
.development process. 

The expansion of education involved a serious problem of teacher-training 
which in general the region has managed to surmount in terms of numbers. 
Nevertheless, it has been accompanied by a certain deterioration in the quality 
of the teaching. 

The desire to introduce policies for the groups at present inadequately 
served by formal education has produced efforts in two directions. The first 
is the development of types of non-formal education directed to these groups. 
The second is a set of reforms in primary and secondary education tending to 
modify both the teaching aspects and the use made of the resources. Among 
these reforms may be mentioned the successes achieved in the grouping of 
rural schools, the experiments with industrial schools, linking primary educa- 
tion to scientific elements and development, and the special training of 
teachers for single-teacher schools. 

It should be noted that- there has not been such evident success in 
siirraounting the linguistic and cultural barriers that hamper training in the 
indigenous communities, although a solution seems possible by means of a 
bilingual educatiGn which would enable the official language to be mastered 
through the native tongue. At all events it is clear that some diversification of 
educational forms and systems would be necessary to reduce these pockets that 
are inadequately covered. 

With regard to non-formal education, this has shown that it might replace 
formal education at a lower cost and achieve a high degree of community 
involvement. But it requires an official policy to promote it and prevent its 
being appropriated by the more prosperous groups. 

The need for a vigorous public policy in education is imperative if the aim 
is to reach the outposts hitherto neglected and to prevent a further increase in 
heterogeneity. The experience of the countries that have not had this type of 
policy shows that in the course of time its absence creates a deficient educa- 
tional situation in relation to the level of economic development. 

Policies on Habitat and Environmental Sanitation Services 

The great problems of the Latin American habitat are linked with two 
major defects of the policies in this field: on the one hand, the failure to keep 
pace in the cities with the rate of urbanisation, being obliged to follow in the 
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wake of events: on the other, the failure to develop' a reasonable capacity for 
penetrating the rural sector. 

' These 'defects are explained in part by the inadequacy of the institutional 
systems, conceived for static traditional societies or transposed from, develop- 
ed coimtries. Weakness on t.he part of local and intermediary authorities, lack 
of coordination, and conflicts of competence have been features of couiitries 
in which the state machinery has developed very rapidly in the interests of 
political and territorial unification. 

They are explained in part also by the extreme limitation of resources and 
by the attempt to apply inadequate models taken from countries incompara- 
bly richer in relation to the size of the problems they have to face. In the 
housing field an attempt was made for a long time to 'eradicate’ the margiiird 
settlements, replacing them by housing estates built by formal industry. 
Among these mention should be made of examples of Neighbourhood 
Units conceived with an eye to the needs of children. But these were over- 
whelmed by the wave of marginality, without having reached the poorest 
sectors of the population. 

The new orientations endeavour to achieve more extensive results by 
adopting a global view of the habitat, placing the accent on ‘soft’ technolo- 
gies and revaluating spontaneous effort and local action. They focus policy 
emphasis on a more modest and realistic urban planning, on the management 
of land, on the creation of basic services and infrastructures (environmental 
sanitation, schools, basic health services), on the support of unofficial effort 
and on community participation; Environmental sanitation services, essential- 
ly a water supply and the disposal of solid and liquid wastes, are obviously 
assigned a high priority. The targets fixed at regional level for 1980 aim to 
supply potable water to 80 per cent of the urban population and 30 per cent 
of the rural population. 

There is a noteworthy similarity between these policies and others relating 
to children, not only in their deliberate aim to enlarge their coverage in order 
to meet the needs of the great neglected masses by more modest means and 
standards, but also in their tendency to make use of local resources and the 
active participation of the community, which simplifies the integration of 
activities. 

Population PoUdes 

The relation between population growth and problems affecting children 
is by no means simple, In one sense it has been shown that, when the average 
level of development is raised and especially when internal imbalances are 
reduced and living conditions improved (wich implies a definite improvement 
in most of the problems affecting children), there tends to be a spontaneous 
decrease in fertility and consequently in population growth. 

There is another aspect, however, in which the relation is by no means so 
clear. The most popular argument is that a rapid growth of population tends 



children in Latin America and the ■Caribbean' 793 


to be ail obstacle to development and social progress, since it makes great 
deiiiaiids on investment and throws a very heavy burden of unproductive 
child population on the shoulders of persons of working age. Nevertheless, 
the fact that in Latin America higher rates of increase in. the population have 
tended to run parallel with higher rates of increase in the per capita product 
makes it necessary to treat this argument with great reserve. The problem 
is further complicated by the great differences between the individual 
eountries, especially with regard to population pressure in relation to territory 
and ..resoui’ces, 

A point to be noted is that in the countries of medium or rapid growth 
there is generally a much higher birth rate among the poorest sectors than in 
the rest of the population. This is a known fact, but it is not always remember- 
ed that this places a very heavy burden on these poor groups. Poverty in 
general brings with it pregnancies at an early age, many children born close 
together, a high death rate, undernutrition, premature child labour, school 
desertion, and all the later repercussions that have already been described, 
thus creating a vicious circle of problems which intensify poverty and increase 
the effort and sacrifices demanded of this group as a contribution to national 
development, it is probable that these phenomena also accentuate the internal 
imbalances of the development model. Even so, it should, not be forgotten 
that in some cases a high birth rate forms part of the survival strategy of some 
types of poor families and that consequently their problems cannot be 
resolved solely in the field of fertility. 

It is not surprising, in view of all this, that population policies have had 
different aims and have varied in the different countries of the continent. 

Two viewpoints, however, have received ample support: the first is the 
right of the family freely to decide the number of its children with the greatest 
possible fund of information; the second is summed up by the governments 
themselves when at the Second Latin American Conference on Population of 
1975 in Mexico they said that ‘The basis for an effective solution of demo- 
graphic problems is first and foremost an economic and social transformation” 
and “the guidelines for action in the specific field of population require 
account to be taken of the nature of the structural roots of underdevelopment 
and of the dynamic of development,” Other recommendations stress the 
iiiiportance of a multisectoral and integral approach to the problems of 
population and development. 

In general the different policy orientations coincide in declaring, together 
with strictly demographic aims, their intention of helping to create the most 
favourable conditions for child development, to prevent the birth of children 
in adverse conditions, to increase the value placed upon the child, to avoid 
high-risk pregnancies, etc. 

In the numerous countries that consider that the birth rate should be 
reduced the main specific instruments employed have been family planning 
programmes incorporated into maternal and child health services, course of 
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sex and family, education included in the curricula .of basic and secondary 
education and, less frequently, legislation on responsible parenthood. Results 
have varied according to the social framework and the types of family. In 
general they have had limited success in rural communities, but they seem to 
have made an appreciable eontribution to acknowledged reductions in the 
birth in marginal urban sectors. 

As regards the demographic ejBfect of the policies seeking to improve the 
conditions of children, there is a drop in mortality in the early years of lilb 
and an increase in the size of the final family and in the growth rate of the 
population. However, insofar as the situation of children is improved in 
other fields, such as education and the standard of living, the eifect in the 
long run could be a decline in fertility. 

Policies Relating to the Family 

In general the policies designed to improve the situation of children have 
tended to ignore the family units to which they belong. At the same time, the 
policies relating to families have generally been confined to isolated aspects 
such as birth control or maternal and child welfare. 

The family is the object of policies when it is recognised as a unit of social 
relations and an attempt is made to maintain it or modify it in its forms of 
constitution (age on formation, formalisation of unions, number of children, 
stability, etc.), its internal relations (husband-wife, parent-child, division of 
roles, means of communications, authoritarianism, machismo, etc.) or its 
external relations with society and the environment (work and income; 
educational, health and other services; housing and infrastructures; relations 
with the local community). There is little possibility of changing one of these 
elements if its interaction with the others is not taken into account. They all 
constitute the immediate social framework of the children or of any other 
member of the family. 

Taking the family as an object of policies implies at least three things : a 
diagnosis of the problems worked out for the diiferent types of family; the 
identification of modified family types in which these problems have been 
solved; and the coherent application of a set of policy measures to achieve 
the desired result. Some of the problems that have to be taken into account 
in these policies are connected with: the situation of women, practically 
converted into slaves, dedicated to housework and to some other task which 
provides them with a small income; the situation of men, failures in their 
socially allotted role of family provider or hidebound in male domination : 
the situation of children, workers from an early age and frustrated in their 
preparation for the future. 

At the same time, the measures adopted may relate to a great variety of 
aspects (work and income, agricultural property, inheritance, legal adjust- 
ments of the family relations, health, housing, general and professional 
education, family education) without necessarily having an effect on the 
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femily group as a whole. In this sense the policies concerning the family are 
not, save exceptionally, policies which fall in line with or complement the 
others, but rather forms or requirements which most policies have to fullil 
in order to be able to change social conditions and especially the conditions 
of, children. , 

Additionally, family policies may regard the family as a focal point (those 
concerned with the family in itself) or as a strategic point (as a means, for 
example, of reaching the children or women). 

The adoption of effective action in this field demands, in view of the back- 
wardness existing in Latin America, a very great elfort in research, the collec- 
tion of empirical information and policy consideration. This undertaking 
must include the preparation of a typology, much more comprehensive than 
the present one, of Latin American families, and in particular of problem 
families or those of high risk, because of their eflFect on children. The next 
task is to propose models of desirable change which would be viable for such 
families and to determine suitable policy instruments. This in no way assumes 
the taking of one of these family types as a pattern, or failing to recognise the 
inevitable diversity and uniqueness of family forms. 

Some of the aspects which must be taken into account, perhaps to try to 
correct them in preparing the models, are: the age of the unions; their formali- 
sation and stability; the illegitimacy rates; the situation of women; the 
situation of children ; the relationships between husband and wife and the 
connections with society as a whole. These aspects by being considered 
by themselves, or because the effects of measures taken on them were not 
clearly foreseen, have given rise in this continent to unsuccessful or counter- 
productive policies. A minimum ‘packet’ of measures designed to produce a 
desirable change in the families in a coherent form would include: 

(r/) provision of regular employment for the heads of households, with 
a sufficient income and near to the home; 

{b) health, education and housing programmes and infrastructures of 
basic services; 

(c) programmes of mass family education ; 

(r/) programmes of family organisation on the basis of the neighbourhood 
or local community; and 

(c) adoption of supporting measures of a legal nature within the frame- 
work of development planning. 

Strategies Against Poverty and Polieies for Children 

Underlying most of the problems affecting children will be found social 
inequalities and poverty. It is a simple matter, of course, to point out some 
serious problems which stem from other causes. It is also possible to indicate 
problems which, although intensified by poverty, are curable through 
specific policies such as those related to health. Even so, the limits of these 
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improvements are soon reached. Policies to combat inequality and poverty 
and specific policies in favour of children are complementary and miitiially 
: necessary. . , 

unified approach to development, various strategies 
for Gombating poverty have been proposed. Some of them place emphasis on 
full employment, others on growth with income redistribution, others on more 
radical structural changes. In one way or another all these strategies imply a 
set of coordinated actions designed to satisfy the basic needs of the whole 
population, or at least to place the whole population in a position to satisfy 
them independently. 

Among all these basic necessities are those of children. In this sense 
policies in favour of children form a natural part of a strategy to combat 
poverty. Deficiencies suffered by children in nutrition, health, early stimula- 
tion or education are handicaps which bear heavily on their future adult life. 
Through these handicaps poverty reproduces itself. The vicious circle cannot 
be broken without a set of specific and energetic policies directed to the relief 
of the miseries of childhood. 

TRENDS AND STRATEGIES 

Expected Growth of the Child Population 

In what remains of the century the population of Latin America will 
continue its vigorous growth and the proportion of children will remain high. 
In consequence, the child population (from birth to 14 years) will rise at the 
beginning at the rate of 3.3 million per year, to increase towards the end of the 
century at the rate of 3.9 million per year (the annual growth rate will be 2.2 
per cent at the beginning, decreasing at the end to 1.7 per cent). In all, the 
number will rise from 150 million in 1980 to 226 million in the year 2000. 
It is expected that there will be a greater increase in the num ber of adolescents 
than in the number of young children. 

The total of births per year will increase from the present 12 million to 
around 1 7 million at the end of the century (at an average rate of 1.65 per cent 
annually - at the beginning at 2.1 per cent, at the end around 1.3 per cent). 
On average each year will bring 240,000 more births to be attended. 

The growth of the 6-12 year school-age population will be considerably 
greater (average 2.25 per cent annually). The 64 million in 1980 will become 
100 million in the year 2000, which means an average increase of 1.8 million 
per year. The pre-school groups will grow at rates between those of newborn 
infants and schoolchildren. The coverage of the services is so low at this level 
that it seems futile to make detailed predictions about their growth. Taken 
together there will be in 1980, in addition to the 12 million children aged 
under one year, 33 million aged from one to three years and 21 million from 
four to five years, a total which will increase by roughly 50 per cent during the 
remainder of the century. 
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These increases will naturally have a marked influence on the needed 
expansion of services tor children. Taken together, they should increase, for 
this reason alone, by around 2 per cent annually. Nevertheless the real 
expansion rate will have to be much higher in view of the present deficits in 
coveiage. One of the services with relatively high coverage is the primary 
school. It can be estimated that at present it serves some 85 per cent of the 64 
million sclioolchildren, which amounts to 52 million, if the aim were to absorb 
the deficit by the end oi the century, the primary school services would need to 
incorporate annually, instead of the 1.8 million additional children represent- 
ing the population growth, 2.4 million children. To absorb the deficit in ten 
years it would be necessary to incorporate annually an additional 2.8 million. 

Obviously the growth rates of the child population will continue to be 
very unequal in the different subregions and countries. In the Caribbean the 
number ot children in the 0-14 age group could fall 8 per cent by the year 
2000. In Cuba it could remain stable. There are likely to be increases of less 
than 20 per cent in Argentina, Chile, Panama and Uruguay; between 20 per 
cent and 40 per cent in Colombia, Costa Rica and the Dominican Republic, 
between 40 per cent and 60 per cent in Bolivia, Brazil, Guatemala, Paraguay, 
Peru and Venezuela; and between 60 per cent and 80 per cent in Ecuador, 
El Salvador, Haiti, Honduras, Mexico and Nicaragua. 

Table 1 (p. 798) shows the child population of Latin America by countries 
for 1980. Figures are given for different age groups corresponding roughly 
to certai n types of policies and services. Table 2 (p. 799) shows, country by 
country, the expected changes in the child population by the year 2000. 

1 he trend of rapid urbanisation will continue. The urban population in the 
coming years will increase at the rate of 8 million annually, while the rural 
population will grow by 1.3 million. Apparently, this gap will become still 
wider towards the end of the century, when urban growth may reach 12 or 13 
million per year. By that time the rural population will have increased by 25 
per cent and the urban population by 140 per cent in relation to 1975. 

This has a marked repercussion on the demand for services. A 25 per cent 
increase in population will have little effect on the rural areas. There the 
service problem is one of quality and accessibility, not of saturation. The 
actual deficit in coverage is basically the same as would have to be met in the 
decades to come, apart from some newly settled areas or places where density 
bad accelerated. Dispersion will continue to be the major obstacle. In contrast, 
the problem in the cities is at the same time one of quality and saturation. 
There the volume of population to be served will increase by 2.4, with a 
simultaneous growth in urban spread and in the number of cities exceeding 
the fixed critical limits. Thus the problem of present deficit is a minor one 
compared with the needs deriving from growth. 

Obviously these statements must be interpreted in relation to the inequali- 
ties between countries and subregions. In Argentina, Chile, Uruguay and 
Venezuela there are likely to be reductions in the rural population in absolute 
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Fable I LATIN AMERICA — CHILD POPULATION BY COUNTRIES IN 1980 


Country 

Total 0-lA years 

By selected age groups 

-A- 

Number 

%of 

total 

popuL 

Under 

1 year 

r 

1-3 years 

4-5 years 

1 

6-12 years ... 

Argentina 

7,637.624 

28.0 

557,542 

1,627,539 

1,054,239 

3,463,083 

Bolivia 

2,440,177 

43.8 

199,839 

563,831 

.348,030 

1,064,688. 

Brazil 

52,400,267 

41.5 

4,248,507 

12,017,793 

7,447,358 

22,925,243 

Chile 

3,613,396 

32.5 

272,571 

754,835 

473,547 

1,631,712 

Colombia 

10,868,839 

40.4 

880,788 

2,388,941 

1,441,618 

4,793,662 

Costa Rica 

838,289 

37.9 

61,810 

173,075 

108,312 

382,25 i 

Cuba 

3,189,998 

32.0 

168,056 

543,790 

402,432 

1,594,027 

Dominican Rep. 2,659,614 

44.8 

188,894 

562,818 

367,144 

1,220,662 

Ecuador 

3,563,668 

44.4 

304,377 

837,959 

503,941 

1,531,533 

El Salvador 

2,168,055 

45.2 

183,832 

509,848 

309,408 

933,335 

Guatemala 

3,201,004 

44.1 

266,473 

744,585 

458,126 

1,387,057 

Haiti 

2,530,540 

43.6 

210,252 

587,827 

359,068 

1,098,499 

Honduras 

1,765,177 

47.8 

154,504 

425,162 

254,214 

750,310 

Mexico 

31,748,136 

45.4 


7,517,378 

4,543,391 

13,597,090 

Nicaragua 

1,312,580 

48.0 

112,416 

312,773 

190,262 

561,976 

Panama 

754,821 

39.8 

53,766 

160,500 

105,110 

345,354 

Paraguay 

1,359,241 

44.4 

111,486 

312,962 

191,633 

593,061 

Peru 

7,549,365 

42.5 

617,047 

1,721,681 

1,050,798 

3,302,857 

Uruguay 

795,155 

27.2 

56,417 

165,363 

108,755 

364,350 

Venezuela 

6,199,698 

41.5 

525,850 

1,422,983 

854,451 

2,678,113 

Latin America 146,595,644 

40.9 

11,900,955 

33,351,643 

20,571,837 

64,218,863 


terms, but in proportions less than 30 per cent, which would have little effect 
on rural services. The countries in which there could be rural population 
increases of over 50 per cent by the end of the century in relation to 1975, 
are Bolivia, Dominican Republic, Ecuador, El Salvador, Guatemala, Haiti, 
Honduras and Paraguay and in no case are they likely to exceed 71 per cent. 

With regard to urban growth rates, they vary from country to country 
between 28 per cent and 323 per cent, but the population explosion in some 
individual cities will far exceed this rate. 

Economic and Social Trends 

If the trends described above show some stability, those of economic 
development are much more open to conjecture. Many dilferent hypotheses 
can be formulated on the magnitude of the advances to be achieved in what 
remains of the century. Economic growth in Latin America, which halted 
midway through the decade in the course of a crisis affecting the pattern of 
world development, has recommenced in recent years, but at a lower rale than 
in the past. Accordingly there are no stable trends that can be projected 
automatically. The only possibility is to confine the forecasts within very 
rough-and-ready limits based on past experience going back several years. 
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Table 2 EXPECTED GROWTH OF THE CHILD POPULATION IN LATIN 
AMERICA AND THE CARIBBEAN BETWEEN 1980 AND 2000 
(millions of children between 0 and 14 years) 


Country 

1980 

2000 

Difference 

Variation % 

Argentina 

7.6 

8.2 

0.6 

8 

.Bolivia. 

2.4 

3.8 

1.4 

57 

Brazil 

52.4 

79.3 

26.9 

51 

. Chile 

3.6 

4.2 

0.6 

16 

Colombia 

10.9 

14.9 

4.0 

37 

Costa Rica 

0.8 

1.1 

0.2 

28 

.Cuba 

3.2 

3.2 


— 

Dominican Rep. 

2.7 

3.3 

0.7 

25 

Ecuador 

3.6 

6.0 

2.4 

69 

El Salvador 

2.2 

3.5 

1.4 

63 

Guatemala 

3.2 

5.0 

1.8 

57 

Haiti 

2.5 

4.3 

1.8 

67 

Honduras 

1.8 

2.9 

1.2 ■ ■ 

67 

Mexico 

31.7 

55.9 

24.2 

76 

Nicaragua 

1.3 

2.3 

1.0 

73 

Panama 

0.8 

0.9 

0.1 

19 

Paraguay 

1.4 

2.1 

0.7 

54 

Peru 

7.5 

11.2 

3.7 

48 

Uruguay 

0.8 

0.9 

0.1 

13 

Venezuela 

6.2 

9.1 

2.9 

48 

Latin America 

The Caribbean 

146.6 

4.1 

222.3 

3.8 

75.7 

—0.3 

52 

—8 

Total 

150.7 

226.1 

75.4 

50 


It seems reasonable to assume that the gross product per capita will increase 
for the region as a whole at a moderate rate somewhere between a cumulative 
annual 2 and 3 per cent. In contrast, it is probable that the growth rates for 
individual countries will vary between 1 per cent and 4 per cent annually. 
According to these hypotheses, the broad results would be as follows: 

—The average level of the per capita GDP, estimated in 1977 at $ 800 
(1970 dollars), could rise by the end of the century to a figure between 
$ 1,200 and $ 1,600. 

—The gaps between countries could widen. Even so, it may be hoped that 
only a group of small countries with no more than 10 per cent of the 
total population would still remain below $ 600. According to the 
pessimistic view, a third of the countries, with two-thirds of the total 
population, might have gone beyond $ 1,200. According to the optimistic 
view, half the countries, with 80 per cent of the total population, 
might have passed that limit. In the one case, those that had achieved 
$ 2,000 would be the exception; in the other case, they would represent 
a minority, but a significant one. 
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It should be noted, however, that these predictions are reasonable only 
if the slow growth' of the last three years is, as it is thought, a transitory 
phenomenon and if Latin America soon recovers, at least partially, its former 
dynamism. If it were to become a permanent feature of the new international 
relations, obviously these hopes would crumble. 

Whatever these conjectures may be worth, it can be affirmed that : 

(a) Unless there is a development very different from the hypotheses on 
economic growth in the region, most of the countries should, from 
now to the end of the century, reach levels at which, if and when they 
have achieved an adequate income distribution and adopted effeciive 
social policies, a large number of the most critical problems of children 
could be solved; and 

(-&) Nevertheless, considering the low growth rate and the present econo- 
mic difficulties, substantial changes cannot be expected in the short 
term, which makes it necessary in many cases to devise policies based 
on modest resources. 

Income Distrihiition and Poverty 

111 this respect the trends are much more disturbing. Apparently the 
average levels rise while leaving the poor sectors behind ; the strata in varying 
situations of poverty maintain their percentages and, therefore, increase in 
number. At all events they do not decrease. Meanwhile, the upper strata and 
ever growing sectors of the middle strata achieve the levels and consumption 
patterns of developed societies, creating an internal imbalance which is 
constantly increasing. 

This is a serious matter, since income distribution is already very unequal 
in the region. From the standpoint of the problems of children, it nullifies 
to a great extent the results of the economic growth, since poverty generates 
problems which the best policies and the best services cannot solve. 

Among the causes affecting these adverse trends there are several which 
show no signs of diminishing. These include: the structural heterogeneity 
of the economies in respect of productivity and technology; the inadequate 
distribution of productive factors such as land; unemployment and under- 
employment ; the margination of large sectors in respect of education and 
health care; the inequalities of influence and bargaining power; and the weak- 
ness of redistribution policies. 

Food and Nutrition 

The figures relating to food availability and consumption, especially those 
showing per capita calorie intake, reveal a slow trend towards improvement. 
There has been some decline in the number of countries with overall insuffi- 
ciency and in the proportion of the deficits Even so, the trend is not satis- 
factory, since it is too slow and some of the countries with major problems 



children in Latin America and the . Caribbean 801 


are Bialdng. little progress. 

The difficolty in general does not lie in the overall capacity of food produc- 
tion, except in some cases where there is high population pressure in relation 
to the available land. In these cases thepressure on resources tends to increase. 
With these exceptions, however, the problem lies in the capacity of certain 
social groups to gain access to the food supply and to generate an eflhctive 
demand that would increase production. This occurs in the agrarian subsis- 
tence economies tied to the small farm, where monetary income is non-exist- 
ent, and in the strata with a minimum monetary income. 

However, as there is no sign of a solution to these two problems, there is 
likewise no tendency on the part of the economy to generate a substantial 
iniprovement in food supply and consumption. 

in the particular case of children, whose nutritional conditions are closely 
linked with the family and the social situation, improvements depend on the 
success of specific nutritional policies and programmes, which vary from 
country to country and in general are very limited in scope. 

There have been some changes for the better in the hygienic and nutritive 
quality of children’s food, although by themselves they cannot solve the 
problem of accessibility. Other changes, such as the gradual decrease in 
breast-feeding in urban areas, prompted by female labour and cultural 
influences, only serve to aggravate the situation. 

Health 

There have been some positive advances in health, which can be measured 
by the fall in the mortality rate and the increase in life expectancy. It is to be 
hoped that this improvement will continue, since the figures for preventable 
diseases and causes of death are still high and there is still a long way to go in 
improving the quality and coverage of the services. The urbanising trend 
facilitates the iniprovement of the averages, and the general concern to raise 
the quality and broaden the coverages is firm and is expressed, through plan- 
ning, in programmes which are on the whole tending to increase. 

Nonetheless, there is little progress in the elfective penetration of the 
health services into rural areas, and this has led to the current experiments 
with new strategies such as primary health care and integrated services, which 
are expected to achieve a marked improvement in performance, it must not 
be forgotten, however, that the existing trends in the economic, social and 
environmental variables will continue to have a strong negative impact on 
health, thus limiting advances in this field. 

Education 

The trend towards rapid expansion in secondary and higher education 
continues. Although higher education tends to saturate the employment 
market in some countries, social pressures in favour of the expansion of both 
levels of education will remain. 
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In primary education the outlook is different. In some countries; which 
have already achieved the coverage of their needs, growth will be slow and in 
line with the population increase. In others, which still have deficits to cover, 
the expansion rate is unequal and often insufficient. These deficits are due in 
declining measure to failure to provide the service and in increasing measure 
to the difficulties stemming from social conditions; poverty, child labour, the 
linguistic and cultural problems of indigenous populations, etc. Accordingly, 
there is a dangerous risk of the persistence of geographical and social pockets 
where educational advances could be too slow. At the same time, with the 
raising of educational levels as a whole, the effects of the deficiencies in basic 
education might be graver and might intensify niargination. 

In view of these difficulties new forms of primary education are being 
studied and put to the test, and state policies are being reassessed. 

Habitat 

The rapid advance of urbanisation will have a delaying effect on reform in 
rural communities. The expansion of road networks and communications 
tends to put an end to total isolation, to reduce the socio-cultural gap, to 
facilitate migration and to create opportunities for new forms of activity. 
Nevertheless, physical dispersion in isolated dwellings and small communities 
will continue. The coverage of some services, especially the water supply, 
will continue to increase, but with a tendency to leave large deficits behind. 
Limited improvements in housing conditions are expected. 

There is little attempt to control the growth of cities. It is probable that 
spontaneous urbanisation and improvised building at the hands of the poorest 
sectors will continue to play a fundamental role, creating problems similar to 
those existing at present. Deficiencies in eiivironmentai sanitation tend to 
remain very high, although major percentage advances in water supply may 
be expected. The older decaying suburbs will gradually expand as the middle- 
and high-income groups seek a new residential environment. 

The problems of congestion and contamination threaten to assume 
alarming proportion in the great cities and industrial centres, while there is a 
persistent trend towards the creation of forms of urban habitat that are very 
hostile to children. 

Submerged Categories 

it seems that, as for as the tribal indigenous population is conceriied, the 
trend is rather towards its extinction than towardiits integration or preserva- 
tion. 

With regard to the indigenous populations living in urban fringe areas, 
in many countries they will continue to be an important part of the pheno- 
menon of urbanisation and there are no clear indications that their problems 
will diminish. Neither is there any approach to the solution of the problem of 
the indigenous agricultural communities. 
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For the agricultural communities as a whole, it seems that the entry of 
communications and transport will continue to go hand in hand with the 
introdiiction of modern patterns of production. Insofar as poverty, shortage 
of land, lack of economic and technical support and ciiltiiral problems 
prevent the rural populations from taking part in these, the new productive 
pattern will disorganise the traditional forms, reducing the land-workers to 
the condition of wage-earners or migrants. In mountainous regions or others 
with low productive capacity, the small subsistence farm will remain. Conse- 
quently there is no prospect of a solution to these problems. 

No major changes are foreseen in the situation of the inhabitants of 
marginal urban districts except perhaps a drop in fertility in many of them. 
To achieve substantial improvements a great expansion in employment would 
be needed in economic sectors of high or medium productivity, which would 
absorb surplus labour from the informal sector. Moreover, a great improve- 
ment would be necessary in the distribution of income, including the formal 
sector. There are no trends observable in these directions. 

Some Orientations of Strategies and Policies Relating to Children 

The recapitulation that follows is not a blueprint for strategies nor yet a 
piecemeal statement of recommendations. It is simply an attempt to summa- 
rise the conclusions arising from a study of the situation of children in the 
current process of Latin American developments and its sole purpose is to 
facilitate reflection on these conclusions. In particular, it does not take into 
account the specific conditions applicable to individual countries, or the 
diversity of options existing in the region in respect of strategics and 
instruments.. 

Whenever the subject is considered, children arc assigned pride of place 
as beneficiaries of the fruits of development. Their preventable deaths, the 
hunger they endure, their diseases, their neglect, their unnecessary psycholo- 
gical sufferings and the untimely sacrifice of their future potential— all these 
evils provoke unanimous condemnation and unify proposals for their 
eradication. 

In recent decades, Latin America has achieved ambitious goals. Nonethe- 
less, there remains for children an all too tragic balance. 

Today, in a unified approach to development such as that supported by 
the Latin American community, the life, health and well-being of Ihc child 
are essentially conscious and explicit objectives. Accordingly it is also an 
explicit objective to remove the causes producing the tragic balance: extreme 
poverty, the rnargination of the submerged categories, the sordidness of their 
living conditions and the inadequacy of the policies adopted. 

This makes the existence of a strategy for children imperative. This 
strategy should be incorporated into development planning. For this there 
must first be effective social planning. This brings into prominence the 
conviction that the governments have reached in recent years as to its 
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necessity, and requires a consolidation of the institutional development 
observable in the form of organs of social planning, research and imple- 
mentation, progress in methods and advances in the training of personnel 

The specific problems of children must be taken together for the purposes 
of study and the formulation of a strategy, which should be incorporated into 
the objectives, policies, and programmes of the planned development. It is 
fundamental to implement the strategy in terms of coordinated action and to 
maintain progress in methods of control and assessment with techniques 
suited to the social nature of the programmes. 

All policies aimed at extreme poverty have for this very reason a positive 
impact on children. It is desirable, however, to take children expressly into 
account when assessing, in order to minimise, the social cost of these policies. 
Policies specifically directed to children are excellent in the struggle against 
poverty, since extreme poverty reproduces itself through the privations it 
visits on the children. 

Policies to combat poverty cannot function solely at the economic level, 
nor can they be aimed at isolated individuals. They must have a very special 
regard for the social problems of the submerged groups and categories. 
Deserving of special mention among these are the problem families and the 
conditions determining their situation, the social and cultural problems 
affecting the indigenous communities and the influence of the physical environ- 
ment on the isolated rural communities and the marginal urban settlements. 

fn many fields, experience has led to an integration of activities and 
services replacing the tradition of isolated sectoral action. This is due in 
part to the fact that problems such as food, health, environ mental hygiene 
and the habitat, employment, education or productive resources are so 
interrelated that progress cannot be achieved in one field without some 
advance being made in the others. It is also due to the difficulties encoun- 
tered by each service in covering satisfactorily the social pockets where the 
greatest problems are found. The integration of services makes possible 
large scale economies and a participation by the community that enlarges 
the efficacy of the work done. 

Food and nutrition policies should centre on the production of foodstuffs 
and their availability, accessibility, consumption and biological utilisation 
as forming part of a system. This makes it possible to go to the causes, to 
decide what action must be taken on the bottlenecks, and to function in a 
multisectoral way. At the local level integrated action is recommended, with 
the participation of the community, with a view to giving priority to child 
nutrition administered on a family basis. Considerable importance is given to 
support for research and training. 

Top priority in the health services is assigned to total coverage. This is 
expressed in the emphasis placed on primary health care, including education 
and direct action, with the help of local personnel having intermediate or 
elementary qualifications and with the participation of the community. This 
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type of care seeks to take the family as unit, fixes priorities in terms of risk 
criteria, and assigns fundamental importance to nutritional conditions, 
environmental sanitation, preventive rather than curative measures and social 
conditions, in order to overcome the obstacles to traditional medicine found 
in this type of environment. In this approach, special attention should be 
given to the training and full utilisation of human resources. 

The conviction exists that a great deal of harm, perhaps irreversible, 
could be prevented by vigorous action directed to children at pre-school ages, 
especially those belonging to the high-risk groups and submerged categories. 
This action should not be merely educational or solely preparatory to going 
to school. It should take the family and the mother as strategic targets and 
cover food, health, early stimulation and integrated action on the social 
conditions. 

Very vigorous policies will be required to hasten the penetration of primary 
education into the social pockets where coverage has been deficient. To 
achieve this it is necessary to add to formal education the possibilities of the 
informal type and to motivate, to act on the social conditions that generate 
obstacles such as premature child labour, to develop effective methods of 
bilingual education and to reform the techniques and increase the resources 
of primary education. 

A strategy for the improvement of the marginal habitat is essential. Even 
if a much greater volume of material and technical resources is provided, it 
cannot take the place of the spontaneous effort of the people. The resources 
should be allotted to the support of this effort, especially the organised 
participation of the community. The priority given to water supply and 
environmental hygiene must be intensified. It will be necessary to learn to 
administer land planning and policies, anticipating events by assisting the 
creation of a more humane pattern of urban life. 

There is a need for a new and more clearly defined statement of the aims 
and procedures of the policies for local community development, with a 
redistribution of resources and responsibilities. The problems of children arc 
greatly affected by concrete local conditions; they require local participation 
and are capable of motivating it. 

Special attention must be focused on the family and a study made of its 
forms and problems, if the conditions of the children are to be better under- 
stood. Imaginative policies are needed to help to surmount problematical 
situations. Particular interest should be directed to the circumstances of the 
mother. While direct action on behalf of abandoned children should be 
maintained, it must be remembered that the only real rescue is the rescue of 
the child with his family, and the only way to ensure this is to prevent its 
breakup. 

Each country has its individual problems and it is the responsibility of 
each to w^ork out its own strategy. In what remains of the century, the persis- 
tence of present conditions will mean 30 tpillipm cfoild deaths ; a similar number 
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of cases of serious malnutrition which could result in permanent suffering 
or the risk of premature death; and an even greater number of frustrated 
lives, of children robbed of their childhood and cast into the world without 
the necessary support and preparation. This might occur or it might not, 
according to the result of the strategies described. 

It would be criminal not to say this in time. 


THE ROLE OF INTERNATIONAL COOPERATION 


The international agencies should make an even greater ciTort and lend 
their whole support to the challenge of solving the problems of children in 
Latin America and the Caribbean. It would be an unjuslifiabie mistake if 
these agencies, following abstract economic indicators referring to natio.nal 
averages, were to regard Latin America as a world ‘middle class’ that could 
dispense with their cooperation. After helping to analyse and understand the 
problems of social development they could not fail to realise that the task 
facing these countries of overcoming the interna! inequalities and imbalances, 
the regional backwardness, the marginality and the poverty which make 
averages a sham, is as difficult on its own scale as creating a just international 
order. 


For the realisation of this enlarged endeavour the region possesses its 
own network of institutions for collaboration betw'een countries in the field 
of economic and social development and even in respect of children. Although 
it may perhaps be necessary to complement it, it is already a very valuable 
instrument that should be fully exploited. 

Particular importance should be assigned to technical and financial 
assistance in support of research, experimentation or execution of policies 
for the improved upbringing, preparation and development of children 
Special priority should be given to actions designed to break the vicious 
circles maintaining inequality and to produce structural changes which would, 
reduce social heterogeneity and eradicate extreme poverty. 

To achieve this, the transference of scientific and technological knowledge 
continues to be a basic instrument. Today, however, this transfercic*^ does 
not invariably involve the need to resort to experts and technicians" from 
outside the region. Many countries of Latin America and the Caribb^-m 
now possess personnel and organisations highly qualified in certain speciaF- 
t!e.s. if a comparison is made between the present situation and that c-' istin^ 
at the start of the 1950s. when the United Nations began its work, it will 
seer, that the universities and other institutions of these countries have fonreef 
in sufficient quality and quantity, professionals and technicians prepared to’ 
serve their own national communities. This is particularly true in areas of 
social development such as public health and education. The recognition and 
stmiulus of international cooperation can help to mobilise these" resources 
The organisation ot ‘horizontal cooperation’ among Latin American 
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countries and among developing countries may also satisfy a eonsidcrable 
part of tile needs, though this does not imply leavinginteniationalcooperation 
on one side. This is another field in which external resources and cooperation 
may lucilitate understanding and assist the initiation of programmes of 
differing, character, magnitude and content. 

Furthermore, there are now in the region — and their number will increase 
in the coining years — more expeditious and better organised institutions and 
mechanisms in the respective governments, especially those of a tecliiiical or 
administrative nature concerned with national planning. As a result, the 
dialogue between the governments and the agencies of external cooperation 
may become more active and may facilitate better understanding and the 
surmounting of some earlier problems in the sphere of coordination, deter- 
mination of priorities and allocation of resources. At the same lime, the 
‘programming by country’ approach that the United Nations has been deve- 
loping in the last decade for a more efficient channeiling of external aid will 
also strengthen and give practicality to these objectives. 

□ 


Plan of Action in lYC 

India has formulated a national plan of action to observe Inter- 
national Year of the Child. The plan was finalised in the meeting 
of the National Children’s Board held in July 1978 under the president- 
ship of the Prime Minister. Programmes under the plan cover the 
following six fields: (/) health and nutrition including environmental 
saiiitalion and supply of safe drinking water; (//) education including 
prc-school, elementary and community education ; (i/7) social welfare; 
(/V) legislation ; (v) publicity ; (vf) fund-imsm^^ 

The measures contemplated in the plan are being taken by different 
departments of the Government of India and the States. 

—Annual Report, 1978-79, Ministry of Education and 
Social Welfare, Government of India. 
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Child Labour in Asia : An ILO Survey 

I T IS gratifying and educational for a child to perform light, occasional 
work of the kind he does in his own home from an early age. But work 
performed by children at a tender age under arduous conditions because of an 
imperative need to contribute to the family budget— whether on their own 
account, as employees or in family enterprises — is harmful for their present 
and future physical and mental health. 

It is estimated that in 1979, 52 million children under 15 years of age are 
working all over the world ; 38.1 million of them in Asia (mostly in the South 
East: 29 million), which occupies the first place in this respect. Of the 38.1 
million children working in Asia, 29.6 million are unpaid family workers.' 
However, there are various reasons for believing that these figures are under- 
estimated, as child labour in Asia is very widespread. Children work chiefly 
in agriculture, but also, to an increasing extent, in the towns, as a result of the 
rapid urbanisation of the past few decades, mainly in the informal sector 
(petty commerce, service) but also in factories. Those who are paid usually 
have to put up with highly unsatisfactory working conditions. Living condi- 
tions in general, as well as sanitation, nutrition and the level of education of 
children who work are generally very poor. Moreover, these children do not 
have enough opportunities to play nor to take healthy exercise; they cannot 
develop their mental capacities to the full; at their places of work they usually 
only learn the barest rudiments of an occupation; they become over-tired, 
lowering their resistance to all kinds of illnesses ; when they work in the streets 
they run great risks (traffic hazards, bad company, vagrancy, prostitution, 
drug addiction, etc.), and they are more exposed than adults to the risks of 
occupational accidents and diseases, as well as to health problems of a more 
or less chronic nature or not easily curable (the possibility of stunted growth, 
deformation of the spinal column, skin diseases, tuberculosis, flat feet, etc.). 

Broadly speaking, it may be said that all the obstacles inhibiting the satis- 
factory development of children who work exert a decisive influence on their 
future opportunities for employment, remuneration and social advancement; 
worse still, vegetation in a rapidly developing world implies physical, spiritual 
and social deterioration. 

Despite this state of affairs, international instruments and national laws 
do exist to protect children against exploitation. ILO convention No. 138 
of 1973, concerning minimum age for admission to employment, stipulates, 

iData from fho Bureau of Statistics and Special Studies of the ILO. 
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inter alia, that the miEimum age for admission to employment must be raised 
progressively to a level consistent with the fullest physical and mental deve- 
lopment of young persons, and that this age must not be less than the age of 
completion of compulsory schooling, and in any case not less than 15 years, 
subject to the proviso that member states of the ILO whose economy and 
educational facilities are insufficiently developed may specify a minimum 
age of 14 years. The convention also provides for the authorisation of the 
performance of light work by young persons of from 13 to 15 years subject 
to certain conditions, and stipulates that young persons under 18 years of age 
must not be allowed to perform work likely to jeopardise their health, 
safety or morals. Fourteen countries have ratified this convention so far, but 
no Asian countries are among them. Nevertheless, the majority of countries 
have adequate protective legislation, which signifies that the child labour 
which is so widespread in Asia is for the most part exacted illicitly and, what 
is more, under conditions which do not fulfil the requirements of this protec- 
tive legislation. 

CHILD LABOUR IN INDIA AND INDONESIA 

In India, ^ the problem of child labour apparently may seem to be a prc duct 
of such factors as customs, traditional attitude, lack of schools or reluctance 
of parents to send their children to school, urbanisation, industrialisation, 
migration and so on. But the extreme poverty, and agriculture as the main 
occupation of the majority of people in India, are the main causes at the root 
of the problem. 

One obvious reason for engagement of child labour is that it is very cheap 
and is also readily available in the agricultural and rural sectors. In planta- 
tions it takes the form of work as part of a family group. The parents do the 
main field work and children assist them in plucking the leaves, coffee 
berries or collecting latex, or they do secondary jobs such as weeding, 
spreading fertilisers, etc.. 

In many situations boys and girls, especially girls, have been observed to 
be working even at an early age of 6 years, but the usual age at which 
children start working seems to be 8-9 years. 

Further, many children between the age of 8-9 years are bounded as 
labourers against petty loans taken by their fathers, despite the prohibition 
of bonded labour under Article 23.1 of the constitution and the Government 
of India’s active drive to abolish this practice during 1975-76. 

Generally in family endeavours like agriculture and agro-industries, 
child labour is unpaid. 


2Data taken from Gangrade, K,D., “Child Labour in India"’, New Delhi, 1978, 
Monograph specially commissioned by the ILO, 
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Hawking, shoe-shining, paper selling, collection of scraps, rags, riksha 
pulling, petty business, etc., are the activities where children are self-employed. 

Some studies give a harrowing picture of the working conditions aiidenvi- 

roninent in which children have to work. 

■ The tea stalls and ‘dhabas’ (road side restaurants) where children work are 
often small. The children working in these shops are exposed to the vagaries 
of weather-rain, hail and scorching sun, as they have to work mostly in 
open without adequate clothing or footwear. 

The hawkers’ and shoe shiners’ work place is usually pavement in the cities 
or railway stations and bus stops. Their housing conditions are not much 
different from those of other slum-dwellers. 

The nature of work and the work environment are invariably the most 
unhygienic for the children working in the trade of collection of rags and other 
waste material. Even in the most severe winter, children are seen working in 
the open without a single sweater or other protection. 

The data of the available studies indicate beyond doubt that the hours of 
work even in establishments are excessive and certainly beyond the capacity 
of a child less than 14 years of age. 

The Labour Bureau found that in small industries and cottage industries, 
such as watch manufacture, cashewnut processing, bidi making, carpet 
weaving, etc., employment of under-age children, either uncertified or having 
alse age certificates, continues. The actual hours of work were found to be 
in excess of the prescribed hours under different enactments. In cottage 
industries, children were required to work as long as adult workers, except 
where ‘home work’ system was prevalent. The working conditions for 
children in the bidi and glass industries continued to remain deplorable. 

In unlicenced dhabas and tea stalls children often work more than ten 
hours a day. So is the case with domestic workers. The usual working hours 
of children are between 9 to 10 hours allround the year with a rest 
interval of one hour between 13 :00 to 14 : 00. However, establishments 
mostly provide weekly offs at least on paper. In household enterprises the 
daily hours of work vary from 7-16 hours. 

In Indonesia, 3 children (boys and girls) under nine years of age perform 
any work usually in the service sector, for a little pay or for some food/clothes. 
In the cities children are usually employed in shoe-shining, cigarette and 
newspaper selling. This business is done at permanent places or by cii'cling. 
Usually it is done by boys of twelve years of age. 'V’ending of ceramics, foods, 
drinks, etc., by boys, sometimes under twelve years of age, and medicine, 
drinks, rice, etc., usually by girls (almost fourteen years of age and older) is 
found in Jakarta and other cities. The goods are usually prepared by the 
parents. 

*Data taken from Soeratno, F., “Child Labour in Indonesia”, Jakarta, 1978. Monograph 
specially commissioned by the ILO. 
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it becomes clear that there are no statistics available (officially or un- 
officially) and there is no percentage for the number of children employed as 
compared with the total child population and the total labour force. But 
it is felt that the number of children working in the small-scale industry is 
decliiiiiig. 

But from the other side the number of small businesses or self-employment 
on one’s own account is increasing. 

Mostly on the outer islands (other than Java) children are employed at 

plantations. 

Traditionally children help their parents (workers) or are employed at 
home, of course, withoutpay. 

Wages are usually paid in kind, food, lodging and clothes, in family 
iiiidertakiogs. 

In several factories where the work relation is ba^sed on contract, tiic 
agreed working time is voluntarily not observed. It happens in the cigarette 
industry that girls work from 5 ami. until 5 p.m. with a break of one hour at 
noon. 

It is observed that the wage of a child performing the same work as an 
adult, is not on the same level as that of the adult (usually 70-80 per cent). 

Attendance at school is formally compulsory, but the lack of learning- 
opportunities is the predominant reason for parents to send their children 
to work. It is in feet not because of the reluctance of parents to send their 
children to school, but only the shortage of schools. 

CHILD LABOUR IN PAKISTAN AND THAILAND 

In Pakistan, 4 for example, a higher child labour force participation rate 
is reported for rural areas than for urban areas. The higher participation rates 
of agricultural labour force right from the youngest age group to the older 
ages are primarily due to the fact that agriculture in Pakistan is generally a 
family enterprise involving both the young and the old members of the 
family. The younger children are mostly involved during the sowing and 
harvesting seasons. Further, agriculture is not mechanised on a wider scale 
so as to substitute the children with machines. 

Children are tagged along by adults— (fathers, uncles) for the sake of 
apprenticeship in the small industries. 

Most children all over Pakistan work in the carpet industry (hand-woven). 
Weaving carpets is a family occupation transmitted from generation to 
generation. 

The organisation of work in the carpet industry is of two types : informal, 
at home, where family children are easily absorbed; formal, where the 

^Data taken from Hafeez, S., ‘‘Child Labour in Pakistan”, Karachi, 1978. Monograph 
specially commissioned by the ILO. 
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industrialist has his own looms installed at his factory. In this case the adult 
weaver in turn brings along his own children ranging from 8-12 years of age. 
However, the formal work relationships, i.e., wage payment, etc., exist between 
the employers and the adults. The adult splits the portion of his wage with 
his children. The mode of payment to the adult worker is usually piece rate, 
i.e., per foot. Approximately 40-60 rupees per foot is the rate depending upon 
the quality of the carpet. 

From the children’s point of view, one advantage for working under such 
work environment is that they are not strictly watched by the employers, they 
are not expected to conform to rules and procedures as the adult workers 
are. In this context, the children with their soft and small hands can give good 
and tight knots. Their grips are nice. Carpets with good and tight knots are 
sold at a higher cost for such carpets just last longer. 

As export demand for carpets is very important, the Export Promotion 
Bureau does not want to discourage the child labour in the carpet industry. 
Export demand is higher than the availability of labour in the carpet industry, 
so children also make up for the shortage of labour in this industry. 

Furthermore, a family with many children and relatively lower income 
cannot afford to send their children to schools, so they prefer to have them 
work. Some orphans also work in the carpet industry. Finally, children work 
faster than adults, so more work gets done in fewer hours. With the children, 
time for work is economised. 

The employer’s advantage is that they deal with only a few persons. The 
fewer the persons in a factory, the lesser the burden of enforcement of law. 

, They do not have the burden of enforcing the law in the case of the children. 
They do not have to deal with the leave cases of the children. The adult 
worker’s advantage is that he is not victimised. He gets more work from 
children on less wages. 

In the carpet industry, dust from wool gets absorbed in the lungs of 
workers and causes tuberculosis. Children often do not use masks. 

Shoe industry is another where goods are exported and where there is a 
shortage of skilled workers. Children’s training on the job, however informal, 
is completed within two or four years. They receive special training in prepar- 
ing the specific parts of the shoe and the whole process of shoe-making as 
well. It is in a sense a family occupation again. 

Children have been exploited mostly in the construction industry or 
digging industry. They are abducted and confined in camps. They are strictly 
watched and severely punished and humiliated if they try to escape. 

The number of children in the textile industry, at least in Karachi, has 
gone down since 1969 when some active trade unions proposed that the wages 
to children equal to that of adult may be given in exchange for their work 
which the leaders thought was of adult’s level. This proposal of unions was 
not of course acceptable to the employers. 
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In Thailand, 5 during the past 4-5 years the number of children coming 
into town has risen to hundred thousands. These children are both boys and 
girls with no education and no experience. They mostly come from the 
highland in the northeast. 

The industrial sectors where the children are employed include the glass 
industry, the canned food and candy industry, the garment industry, the cold 
storage industry, the torch-light industry, the ornaments industry, the toys 
industry, the metal industry, etc. They, also work as waiters, street vendors, 
etc. 

Working children at the glass industry have to walk from end to end to 
move glasses. Another assignment is glass blowing and glass pressing. They 
are easily exposed to heat and scattering glass pieces. On average, the working 
hours are 7 to 8 hours a day. The holidays fall on Sundays but children are 
not paid for Sundays because they are employed on a daily basis. 

Most children live in nearby areas and they come to assist their parents 
until they have enough experience. The pay is lower than an average standard. 
In case of accidents such as cuts, first-aid is provided. 

The cold storage industry employs a great deal of child labour. The 
children at work are aged from 12 to 15. The pay is based on hourly and 
monthly basis. And the basic work is in connection with sorting out the sizes 
of seafood such as prawns and squids. Children also clean, pack and weigh 
seafood. Sometimes, they have to steam prawns before packing. The floor 
of the factories is flooded due to seafood cleaning and the children have to 
stand working all the time on it. 

In the canned food industry the work is mainly packing. The place is 
crowded and unclean. The lighting and airing system is poor. There are no 
fans. Both employers and employees do not take any consideration of working 
rules and regulations. The pay is based on monthly and daily basis. The work 
is fast and continuous even without rest or relaxation. They usually over- 
work, in order to get more pay. 

Most waiters and waitresses are between 12 and 15 years old. Their 
working hours vary from 9 to 11 or 12 a day. The street vendors are both 
boys and girls, aged between 10 and 15; most of them are schooling and take 
the job as a past-time. The income is high. The favourite places for these 
children are the traffic-congested areas, the inter-sections, the movie-houses, 
etc. The work is popular in spite of its risky nature. 

The lowest monthly child wage is 150 bahts, the maximum wage is 550 
bahts. The difference between the child wage and the adult wage is 15-20 
bahts a day or 200-250 bahts a month. Though the children get less wage, 
they never petition any claim. Moreover, they have no collective bargaining 
power. The employers can treat the children as they like. 

SData taken from Prachankhadee, B., e/. a/., “Child Labour in Thailand”, Bangkok, 
1978. Monograph specially commissioned by the ILO. 
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CONCLUSION 

The present socio-economic situation in Asia offers very ditRcuIt living 
conditions for the majority of the population; one of the many effects of tliis 
system, which does not allow the masses to satisfy their most elementary 
needs, is that children are put to work at too early an age in order to supple- 
ment the meagre family income. To combat this scourge of child labour, 
and at the same time the situation that has given rise to it, a series of measures 
appear to be called for. In the first place, it would be necessary to implement 
the ILO’s programme of action for the satisfaction of basic needs, and in 
particular its demands for the guaranteeing of equal remuneration for work 
of equal value, the provision of vocational training and working conditions 
adapted to the age of the persons concerned, prohibition of the exploitation 
of child labour and increased educational opportunities. Along the same 
line of thought it would be desirable, more specifically, to strive to enforce 
the legislation aimed at the abolition of child labour and to back it up by 
practical social policy measures such as the granting of family allowances, 
the more appropriate types of welfare work, the establishment and develop- 
ment of a suitable infrastructure of healthy recreational facilities and the 
adoption of measures with a view to the generalisation of compulsory school- 
ing, having regard to local conditions and needs. Even though at present 
hardly any South or Southeast Asian country is in a financial position 
to carry out such programmes on a large scale, the situation might improve 
if they were to adopt a determined approach as a matter of policy, modify 
the priorities allocated in their respective national budgets and attach due 
importance to the need to be able to rely on the near future on a healthy and 
educated younger generation. It would also be necessary to convince the trade 
unions of the need to give more thought than hitherto to the abolition of 
child labour, which would have as its counterpart an increase in the employ- 
ment— and the earnings — of adults. 

So long as the abolition of child labour has not effectively been achieved 
in the manner prescribed by law, the conditions in which children work and 
live today will have to be protected by every means appropriate to the 
circumstances, traditions and types of work performed in each country — for 
instance, through tax relief, subsidies or other types of indemnities, etc. 

It might also be possible, making use of all the communication media 
available, to organise campaigns to inform the public of the harmful effects 
of child labour and its alternatives, emphasising that children should not 
have their senses dulled nor their future jeopardised through having to work, 
but, on the contrary, should be able to enjoy themselves healthily and acquire 
an education. 

It would appear that a final solution to the problem of child labour depends 
on the economic, social and cultural development of the countries of the 
region. p 
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Child Welfare Development: The Singapore 
Experience 

Stella R« Quah 


C HILD WELFARE services are a common part of the social services pro- 
vided ill modern societies. There are, however, international variations in 
terms of the emphasis placed on child welfare compared to other types of 
welfare, as well as variations in the extent to which different aspects of child 
wel hire are regulated and implemented. The main premise in this analysis is 
that there are two distinct types of child welfare services, /.c., the case services 
and the public social utilities. Furthermore, the latter type is given less empha- 
sis in policy formulation and implementation in developing countries than 
the former. The strengthening of public social utilities is needed as a nation 
moves to higher levels of social development and industrialisation. 

To illustrate this premise, an analysis will be made of child welfare services 
in Southeast Asia, taking Singapore as the central example and drawing 
parallels with her immediate neighbours— Malaysia, Indonesia, Thailand 
and the Philippines — whenever possible. Finally, the problems of demand and 
supply of child welfare services will also be discussed. 

CASE SERVICES Vs. PUBLIC SOCIAL UTILITIES 

Some definitions are in order at the outset. Regarding welfare services, 
the distinction between case services and piibiic social utilities has been made 
by Kahn and Kamerman^ in their international study of social services. They 
define social services as ‘essential forms of communal provision'^ and indicate 
five basic social services or public utilities (i.e., education, income-transfer, 
health services, public housing and employment training) and a sixth type, 
the ‘personal social services’ which are individualised in delivery ‘assuring 
access to rights or benefits or offering counselling and guidance’.^ 

Personal social services are themselves classified into case services and 

^See A.J. Kahn and S.B. Kamerman, Social Services in International Perspective: The 
Emergence of the Sixth System (Washington: US Department of Health, Education and 
Welfare, 1976). 
mid.,p.2. 
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public utilities. Kalin and Kamerman define case services as those personal 
■ social or welfare services for people with special problems which require % 
diagnostic or assessment process’ and formal or informal certification of need 
or eligibility.'^ Public social utilities, on the other hand, are defined by Kahn 
and Kamerman as personal welfare services addressed to and used by 
consumers at their own initiative and convenience.^ Case services in child 
welfare include programmes and homes for abused and neglected children, 
institutional care for juvenile delinquents and child guidance clinics for 
children with behavioural problems. The child day-care programmes and 
centres constitute the most ready example of public utilities in child welfare. 

Legislation in Singapore, like that of most new nations, is geared almost 
exclusively to the provision of case services in child welfare. Indeed, the 
regulations concerning the protection of women and girls in the Women’s 
Charter, the Adoption of Children Act, and the Children and Young Persons 
Act^ all deal with child abuse, child neglect, juvenile delinquency and the 
general protection of children and young persons who may be considered to 
be ‘in moral danger’. The public utilities side of child welfare, that is, the day- 
care services for normal children have received less explicit attention from 
policy makers. There is, nevertheless, a general policy communicated through 
public speeches by political leaders and other less formal channels, whereby 
the private sector both at the level of private business enterprises as well as 
voluntary organisations are encouraged to participate actively in the provision 
of child day-care services while the government concentrates its efibrts on 
case services.’^ 

A similar preponderance of legislation on case services over public utili- 
ties is found in Indonesia,^ Malaysia,^ Thailand^® and the Philippines,^^ 
all of which are members of the Association of Southeast Asian Nations 
(ASEAN). A combination of public and private efforts including voluntary 

^Kahn and Kamerman, op. at., pp. 7-8. 

p. 6. 

®Scc Law Revision Commission, The Statutes of the Republic of Singapore. Revised 
Edition of Acts (Singapore: Singapore National Printers, 1970). 

’'Social Welflire Department, Annual Report 1977 (Singapore: Social Wefare Depart- 
ment, 1978), p. 22. 

®The National Coordinating Board for Family and Child Welfare, Activities in the Field 
of Child Welfare in Indonesia (Jakarta: Ministry for National Research of the Republic of 
Indonesia, 1966). 

^Federal Department of Information, Malaysia, National Planning and Development 
for Children and Youth (Kuala Lumpur: Life Printers, n.d.); and B.H.M. Baharuddin and 
B.EL Shaharuddin, Situation of Children and Youth in West Malaysia (Kuala Lumpur: 
Malaysia Centre for Development Studies, 1971), pp. 65-66. 

Yamklinfiing, The Needs and Problems of Children and Youth in Four Slums in 
Bangkok (Bangkok: Chulalongkorn University Social Science Research Institute 1973) 
pp. 109-126. 

^^E.P. Reubens, Planning for Children and Youth Within National Development Planning 
(Geneva: UN Research Institute for Social Development, 1967). 
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organisations Iiave resulted in the- establishment of some day-care centres in 
Malaysia^^ while the municipal government in Bangkok runs a few of these 

centres for working mothers in the lower class.^3 However, compared to the 

emphasis received by case services, the public utilities of child welfare have 
not been developed fully in any of the ASEAN countries. 

If one considers the development of welfare services as a community 
response to the changing economic, social and political environment/^ it is 
tlieil useful to see Singapore vis-a-vis the other four ASEAN countries in 
terms of some relevant economic and social indicators. Table 1 illustrates the 
wide range of variation among these five countries. In response to her high 
population density and small size, Singapore has managed to reduce popula- 
tion increase and has the lowest birth rate. Singapore’s infant mortality 
rate is the lowest while Indonesia has the highest. Life expectancy is also the 
highest in Singapore, followed closely by Malaysia. Of the five countries, 
Singapore is the only one with a predominantly urban population, the highest 
per capita energy consumption and the highest GDP per capita. The overall 
variation in the level of development may be appreciated by the physical 
quality of life index (PQLI) scores. 

With the exception of Singapore, all the other four countiies have between 
43 to 44 per cent of their populations under 15 years of age. Such a high 
proportion of children suggests a heavy demand on general child welfare 
services. Keeping in mind the lower level of economic development of these 
countries, it is understandable that child welfare policies and their implemen- 
tation be seriously restricted to what is commonly believed to be of higher 
priority, that is, child care services. There are indications that this is indeed 
the case in Indonesia, Malaysia^^ and the other countries/^ 

There appears to be a differential need for child care services among the 
ASEAN countries; this is hinted by two of the indicators in Table 1. Firstly, 
Singapore requires services for children who live in an urban city-state while 
the other countries, particularly Indonesia and Thailand, have a predominance 
of rural population. The second related difference is the potential demand 
for child day-care services represented by the type of occupation of female 
workers. The highest concentration of female workers in Singapore is in 
manufacturing; the other four countries have the highest concentration of 

^-Balmruddin and Shahariiddiii, 

^^Yamklinfung, op, cit. 

indicated by B.L. Wilensky, The Welfare State and Equality (Berkeley: University 
of California Press, 1975), p. 50. 

^^Tiie National Coordinating Board for Family and Child Welfare, op. cit, 

^^Baharuddin and Shaharuddin, op. cit.; Haji Juiiid B.H.A.R., Report of the Registrar 
General on Population, Births, Deaths and Marriages and Adoptions {Kw^ld. Lumpur: Govern- 
ment Printing Office, 1972); State of Sabah, Report of the Department of Welfare Services 
for the Years 1974-75 (1 975) ; Sarawak Social Welfare Council Annual Report 1 966 (1967). 

^^Reubens, op, cit. 
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Table 1 POPULATION AND DEVELOPMENT INDICATORS FOR THE 
ASEAN COUNTRIES 


Variables^ 


ASEAN Countries 

-- A*. 


1976 Population (in million)^ 
1976 Density (pop/sq. kilometer) 
1976 Bilik rate per 1,000 popula- 
tionk 

1 976 Infant mortality ratc^ 

Life expectancy in years 
Male 
Female 

1 976 Per cent urban population 
1975 Per capita energy consump* 
tion (kilograms of coal 
equivalent) 

GDP per capita, US 

(Year) 

Female literacy (per cent of 
females) 

(Year) 

Physical quality of life index 
(PQLl)c 

Percentage of total population 
under 15 years of age® 
Industry with the highest percent- 
age of female workers* 


Indonesia 

Malaysia 

Philippines Singapore 

Thailand 

134.7 

12.4 

44 

2.3 

43.3 .. 

89 

70 

144 

3,784 

84 

38 

39 

41 

18. 8d 

36,, 

125 

75 

74 

11. 6d 

81 

(1973) 

(1974) 

(1975) 

(1970-75) 

(1974-75), 

46.4 

65.0 

58 

67.4 

51. & 

48.7 

70,3 

61 

71.8 

63.6 

19 

29 

35 

90 

20 

178 

578 

326 

2,151 

284 

111 

602 

355 

2,324 

323 

(1973) 

(1973) 

(1974) 

(1974) 

(1974) 

49 

62 

76 

67 

75 

(1971) 

(1970) 

(1970) 

(1976) 

(1970) 

50 

59 

73 

85 

70 

43.5 

43.0 

43.0 

32.0 

44.0 

(1976) 

(1973) 

(1975) 

(1975) 

(1975) 

. A=62% 

A=:54% 

> 

11 

M=:36% 

A=59% 

(1971) 

(1970) 

(1975) 

(1977) 

(1976) 


a Unless otherwise specified, the figures are from D.L. Nortman and E. Hofstatter, Popula- 
tion and Family Planning Programs (New York: Population Council, 1978). 

D Source: J.W. Sewell, The US and World Development Agenda 1977 (New York: Overseas 
Development Council, 1977). 

c PQLI is a composite index of three indicators: life expectancy, infant mortality, and 
literacy. It ranges from Low = 1 to High = 100, with Sweden rating 100. See Sewell 
(1977 : 149450) for more details. 

d Department of Statistics, Yearbook \of Statistics Singapore 1976/77 (Singapore: Depart- 
ment of Statistics, 1977). . 

® Estimated from United Nations, Year Book for Asia and the Pacific (Bmgkdk*, 

ESCAP, 1976), pp. 164455. 

* Estimated from Industrial Labour Organization, Yearbook of Labour Statistics (Geneva : 
ILO, 1978), p. 44. A: Agriculture; M: Manufacturing. 


female workers in agriculture. It is common for married females engaged in 
aoriculture to receive the help of close or extended kin in child care or, alter- 
natively, to bring their children to the fields. The latter alternative is not 
available for the urban working mother who depends on her relatives’ assis- 
tance in child care or, frequently, on some fee-for-service option. In other 
words, the demand for public utilities in child welfare is greater in urban 
than in rural areas; the experience of European and North American 
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coiiiitries coiifims tliis urban-mral difFer^^ 

DEMAND FOR CHILD WELFARE SERVICES 

A closer estiniatioii of the demand for child welfare services in terms of 
both case services and public utilities in Singapore is provided in Table 2. 
Ten indicators are listed which give an approximate idea of the demand for 
child welfare services, and the fluctuation of such demand over the past eight 
years. The first indicator of demand is the percentage of the total population 
under 15 years of age. The figures in Table 2 illustrate the impact of the 
family planning programmein Singapore : the percentage of population under 
15 years has decreased from 37.7 per cent in 1971 to 29.6 per cent in 1978. 


Table 2 ESTIMATION OF CHILD .WELFARE SERVICES, DEMAND IN 
SINGAPORE : SELECTED INDICATORS 197M978 



1971 

1974 

1976 

1978 

Percentage of total population under 15 years of 

37.7 

34.3 

31.8 

29.6 

age®* 

Infant mortality rate per 1,000 live births*^ 

20.1 

16.8 

11.6 

12.6 

Number of marriages per 1,000 females aged 

33 

50 

38 

36 

15-44 years®- 

Number of divorces per 10,000 females aged 

12 

13 

19 

17 

15-44 years^ 

Total population in children’s welfare homes^ 

610 

691 

640 

718 

Number of children in welfare homes per 10,000 

6 

7 

6 

(1977) 

7 

population aged 0-19 ycars^ 

Percentage of total female population aged 15-64 

31.5 

39.2 

38.4 

(1977) 

42.3 

years in the labour force® 

Average daily attendance at creches per 10,000 

15 

19 

20 

19 

children aged 0-4 years^ 

Percentage of population aged 5-14 years enrolled 

— 

64 

63 

63 

in primary school® 

Pupil/teacher ratio in primary schools® 

30 

(1975) 

29 

28 

(1977) 

27 


a Department of Statistics, Singapore Annual Key Indicators (Singapore : Singapore Depart- 
ment of Statistics, 1979). 

^ Calculated from total divorce figures in (a) above and the population figures in Department 
of Statistics, Yearbook of Statistics (Singapore: Singapore Department of Statistics, 1971- 
1978). 

c Social Welfare Department, Annual Reports 1971-1977 (Singapore: Social Welfare 
Department, 1972-1978). 

d Calculated from figures in (c) above and Department of Statistics, 1 earhook of Statistics 
(Singapore: Departmeiit of Statistics, 1971-1978). 

® Calculated from figures in Department of Statistics, Yearbook of Statistics (Singapore: 
Department of Statistics, 1971-1978). 

Kahn, and S.B. Kamcrman, Not for the Poor Alone: European Social Services 

(New York: Harper, 1975). 
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Merely in terms of numbers, the populalioii of polential recipients of child 
welfare services is decreasing. On the other hand, the second indicator of 
demand, Le., infant mortality rate, has decreased from 20.1 per thousand live 
births in 1971 to 12.6 per thousand in 1978. This decrease is, among other 
things, the result of effective health services for expectant mothers, better 
maternal and child health care services and general improvement in life 
conditions over the years. 

At a different but related level the third indicator of the number of 
marriages per 1,000 females aged 15 to 44 years illustrates the trend of forma- 
tion of new families. Although there was an increase in 1974, the number of 
marriages in proportion to the population has remained relatively stable 
during the past eight years. Similarly, the trend of iumily breakdown is 
relatively low. This trend is represented by the number of divorces per 10,000 
females aged 15 to 44 years and it has undergone a modest increase from 12 
per 10,000 in 1971 to 17 per 10,000 in 1978. 

The above figures and trends are very relevant for our analysis of child 
welfare services. Research findings identify marital breakdown as a breeding 
ground for child neglect, child abuse and juvenile delinquency among other 
child problems.^^ These are basically the type of problems requiring case 
services from child welfare agencies. 

Indicators 5 and 6 in Table 2 provide a more direct illustration of utilisa- 
tion of case services. The total population in children’s welfare homes has 
remained relatively stable from 1971 to 1978. Indeed, in 1971 there were 6 
children in welfare homes for every 10,000 persons below 20 years of age. This 
figure rose marginally to only 7 in 1978. 

The demand for an important type of social public utilities within child 
welfare, namely, child day-care services, may be gauged by indicators 7 and 8 
in Table 2. Female participation in the labour force is a socio-economic 
phenomenon that affects changes in family roles including child care roles 
traditionally assigned to the mother. Singaporean females aged 15 to 64 
and particularly those between 15 to 25, have been joining the labour force 
in increasing proportions during the past decade. In 1971 31.5 per cent of this 
population were in the labour force. That proportion increased to 42.3 per 
cent in 1978. 

In urban centres which have ample opportunities for the employment of 
women, one may expect the demand for child day-care services to increase 
proportionately with the increase in female labour force participation. In 
Singapore, the average daily attendance at children day-care centres has 
indeed increased from 15 per 10,000 children below 5 years of age in 1971, 

Kempe and CH. Kempe, Child Abuse (London: Open Books, 1978), and A* 
Clegg and B. Megson, Children in (Baltimore: Penguin, 1968). 

Burr, Theory Construction and the Sociology of the Family (New York: John 
Wiley & Sons, 1973), pp. 234-260. 
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to 19 per 10,000 in 1978. Nevertheless, this increase is lower than expected 
given the proportion of women in the labour force. 

Some intervening factors may clarify the situation. One of the footers 
that affects the correspondence between female labour force participation 
and demand for child day-care services is the availability of an alternative and 
more acceptable solution, namely, the availability of child care by close 
relatives such as grand-parents. Given the particular social values held with 
regard to family ties and family roles in Singapore, the availability of grand- 
parents’ help in child care may well be higher here than in other urban and 
industrialised nations in Europe and North America. This highly regarded 
alternative may not last for long if Singapore’s development follows closely 
that of most European and North American countries.^^ 

Another intervening factor in the association between female labour force 
participation and demand for child day-care services is also a family-related 
social value: the belief that child care is the main, if not the exclusive, res- 
ponsibility of the mother. This value or sex-role stereotype is extended to the 
expected duties of a wife as well. The outcome of such beliefs is reflected in 
the differential labour force participation rates of females of different age 
groups. Singapore’s female workers tend to leave their jobs upon marriage or 
childbirth to dedicate their full attention to their families. 

This tendency is clearly identified by available empirical data. The past 
decade’s increase in female labour force participation seen in Table 2 reveals 
an interesting trend when it is examined by age-specific rates in Table 3. 
In addition, this Table illustrates the wide difference between male and female 
rates for the years 1971 and 1978. The peak in participation is reached by 
females in the 20 to 24 age group. In 1970 53.6 per cent of the women in this 
age group were working. This rate increased to 73.2 per cent in 1978. Yet, 
the rate of participation in the labour force begins to decline as age increases 
among females 25 years old and older. 

More interestingly, the age at which the decline begins coincides with the 
average age of marriage for Singaporean females, namely 24.2 years.^^ There 
is indeed a large difference in labour force participation between single and 
married females. In 1974 the total labour force participation for single females 
was 62.9 per cent while it was only 23.0 per cent for married females.^^ In 
contrast, the corresponding rates for single males was 69.8 per cent and for 
married males 91.5 per cent,^^ 

The final estimation of demand for child welfare services is provided by 
indicators 9 and 10 in Table 2. The majority (63 per cent) of children between 

^^Kahn and Kanierman, Not for the Poor Alone^ op. at. 

^^^Department of Statistics, Yearbook of Statistics Singapore 1911 11% (Singapore: Depart- 
ment of Statistics, 1978), p. 27. 

®3pang Eng Fong, Labor Force Growth, Utilization and Determinants in Singapore 
(Singapore: Economic Research Centre, 1975), p. 17. 
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Table 3 LABOUR FORCE PARTICIPATION RATES IN SINGAPORE, 

1970 AND 1978 


(In Percentages) 




1970 

1978 

Total population 

Total 

46.6 

51. .6 

10 years and 

Males 

67.6 

68.3. 

over 

Females 

24.6 ' 

34.6' 

15-19 

Total 

49.5 

42.3 

■ years ■ 

Males 

55.7 

43.1 


Females 

43.0 

41.4 


Total 

73.5 

82.3 

years 

Males 

92.9 

91.2.:, ■ 


Females 

53.6 

73.2 

; 25-29 

Total 

64.5 

74.8 

years 

Males 

98.0 

96.6 


Females 

30.8 

53.1 

30-34 

Total 

60.6 

67.8 

years 

Males 

98.3 

98.2 


Females 

22.7 

36.8 

40-44 

Total 

60.8 

64.5 

years 

Males 

98.1 

98.2 


Females 

17.8 

30.1 

50-54 

Total 

55.0 

55.1 

years 

Males 

88.1 

89.8 


Females 

17.5 

20.6 


Source: Ministry of Finance, Economic Survey of Singapore 1978 (Singapore: Singapore 
National Printers, 1979), 


5 to 14 years of age are enrolled in school. With a system of two school 
sessions daily, these children are under school supervision for at least half of 
the working day. The proportion of children in primary school has not 
fluctuated significantly during the past four years. 

On the other hand, the quality of supervision received in school appears 
to be improving if the pupil/teacher ratio is accepted as an appropriate 
indicator. This ratio has declined from 30 pupils per teacher in 1971 to 27 
pupils per teacher in 1978. Yet, the other dimension of the enrolment figures 
indicates that an average of 27 per cent of the children aged 5 to 14 years are 
beyond the reach of supervision provided by schools for various reasons. 
These children usually have special needs and require alternative expert 
supervision and care. Thus, they represent a core group of potential or actual 
users of child welfare case services. 

The preceding discussion of child welfare services demand in Singapore 
conveys two main features. Firstly, the demand for case services is modest or 
within expected levels given the size of the population and the stage of socio- 
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economie development. Secondly, the increasing level of female labour force 
participation and changing social values indicate that the demand for child 
welfare services of the public utilities type— especially child day-care— is 
likely to increase. Furthermore, if the half-day school system is not changed 
to a full-day school system, day-care services will have to be extended to 
school children with working parents in order to ameliorate the lack of 
supervision for the ‘latch-key’ children. 

SUPPLY OF CHILD WELFARE SERVICES 

Having dealt with the demand we may now turn to the supply of child 
welfare services in Singapore. Two main aspects of supply will be considered, 
the quantitative aspect and the process of selection or access to these services. 
Quantitatively speaking, two major sources of supply are readily identifiable, 
namely, the government and the private sectors. Both sectors offer case 
services and public utilities in child welfare. 

The case services found in Singapore are not very different from those 
found in Europe and the United States. Singapore’s case services provide 
residential and institutional care for abused and destitute children, orphans 
and delinquent children. There are 21 children’s homes for this purpose in 
Singapore; nine of them are administered by the social welfare department of 
the Ministry of Social Affairs and the other twelve are run by private voluntary 
organisations.^^ 

The social welfare department has established three special services for 
disadvantaged children. These services are the adoption services, the fostering 
scheme fqr children below 19 years of age, and the home-makers scheme 
which is 

set up especially to help those families vvith children (below 14 years of age) 

who are in need of care because of the absence of their mother through 

illness, child-birth or other emergencies.^® 

The dominant principle behind these three schemes is to keep the child in 
his/her own home or to provide the child with a family and home atmosphere 
as similar to the real home as possible. Institutional care is used ‘only as a 
last resort’ .^7 Correspondingly, the child’s natural parents, if available, are 
expected to contribute to their child’s support according to their financial 
situation. 

Children who are handicapped and/or sick may receive medical and 
rehabilitative care from three paediatric units in government hospitals and 

^^Singapore Council of Social Services, Child Welfare Services Resource Book (Singa- 
pore; Singapore Council of Social Services, 1978). 

^^Ibid.,p. 53. 

^’’Ibid. 
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nine voluntary agencies.** Counselling, guidance and psychiatric services 
are provided for children with behavioural problems. Seven government 
agencies and two private and voluntary institutions deal with these types of 
services.*® 

The public utilities within child welfare are represented in Singapore by 
day-care centres or creches and some recreational and supportive services. 
Eight of the eleven day-care centres available are administered by the creche 
section, social welfare department of the Ministry of Social Affairs, while 
the remaining three have been transferred from the public to the private sector. 
More specifically, they are now administered by two trade unions, the 
National Trade Unions Congress (NTUC) and the Singapore Industrial 
Labour Organisation (SILO).3° This transfer exemplifies the implementation 
of the government’s directive to encourage the private sector to provide child 
care services. In fact, the private sector has been actively involved in the 
provision of recreational and supportive services for children. Private organi- 
sations run 21 of the 22 existing services of this nature.®’' 

The second aspect of supply of child welfare services refers to the processes 
of selection or accessibility. These processes vary according to the type of 
service. Who determines whether a child is eligible for institutional care 
depends, in turn, on the specific child’s problem. When a child has been 
identified as a delinquent for a given offence by the juvenile court, according 
to the legislation in Singapore, the courts determine the child’s need for proba- 
tion and placement in one of the social welfare department’s children’s homes 
or hostels. In special cases the department may contact children’s homes run 
by voluntary organisations to arrange for the admission of a particular child. 
Payment for the child’s maintenance in these institutional homes is not 
necessary unless the department estimates that the child’s family can contri- 
bute financially. 

In cases of child abuse or neglept that have been investigated and confirm- 
ed by the social welfare department, the department ma.y arrange the transfer 
of the child’s custody from the parents to relatives or non-relatives usually 
through the Foster scheme or the adoption service. There is no single source 
from which the social welfare department receives complaints of child 
abuse or neglect. Common channels of information are the police— through 
complaints by neighbours or relatives— and medical practitioners. The 
medical social workers’ offices in general hospitals in coordination with 
medical personnel serve as another means of detection of child abuse and 
neglect. 

The voluntary organisations are usually autonomous in determining the 

^®Singapore Council of Social Services, op. cit., p. 23. 

^»Ibid., p. 37. 
p. 55. 

^'^IhkL, pp. 65-83. 
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entrance reqiiireiTi,ents,to their children’s homes* Normally.a voluntary insti- 
tiitioii is managed by a management committee or board of directors. The 
functions of the board include the admission and, discharge of . children. 
Consideratioiis for admission include, of course, the availability of vacancies 
and the board’s satisfaction with the information on the applicant’s need for 
care.3^ Another common criterion for admission is age. Both the government 
and the voluntary institutions have homes that cater for children of different 
ages. Similarly, these homes are regularly classified into boys’ and girls’ 

,, homes and .hostels. 

Accessibility to the foster scheme and the home-maker’s scheme is also 
determined by the department upon investigation of suspected cases of ill- 
treatment, neglect or other serious problems. The foster scheme began in 
1956 as a service for infants only; it was extended to children below li years 
of age in 1962 and later, in 1976 it was further expanded to serve children 
under 18 years of age.33 This extension of services 

has enabled a child to remain in a foster home until he is able to fend for 
himself. In such cases, the young person is encouraged to remain in the 
foster home but to contribute towards his own keep,^^ 

The department selects the foster parents and pay them an allowance ranging 
from S$95.00 to S$115.00 per month for the child’s food, clothing and 
school expenses, depending on the child’s school levels ^ One major 
problem of accessibility to the foster scheme service is the lack of suitable 
foster parents. This service could be provided to more eligible children if 
more married couples were willing and found suitable to become foster 
parents.s^ 

The home-maker’s scheme faces a similar problem of recruitment of 
suitable home-makers. The department usually searches for home-makers 
among the female friends and neighbours of the child’s family. Once selected, 
the home-maker enters the child/children’s home and takes care of the child- 
ren’s supervision and regular household chores. The regular allowance 
paid by the Department to the home-maker ranges from SSSS.OO to SS80.00 
per month depending on the number of children under her care.^^ 

^“Singapore Council of Social Services, “Some Observations of the Delivery of Services 
in Voluntary, Institutions for Children,” Singapore: Singapore Council of Social Services, 
1973 (Mimeographed). 

^^Social Welfare Department, Annual Report 1976 (Singapore; Social Welfare Depart- 
ment, 1977), p. 4. 

'^^This remark was made by a Social Welfare Department spokesman in a Radio and 
Television Singapore (RTS) documentary entitled “A Home Away from Home,” broadcast- 
ed on RTS Channel 5, on 6 June 1979. 

^■^Social Welfare Department, Annual Report 1976, p. 5. 
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The accessibility to counselling, guidance and psychiatric services 
nornially depends on a variety of referral sources: the police, school teachers, 
■relatives or parents themselves may approach these services directly or may 
refer the problem child to the appropriate agencies. The child psychiatric 
clinic of the Ministry of Health has two standard procedures depending on 
the source of referral When a child is referred to the clinic by private physi- 
cians or when the child’s parents request the services of a particular doctor 
at the clinic, the consultation fee is S$35 for the first consultation. But when 
the child is referred to the clinic by the school principal, a government 
doctor, social worker or psychologist, the fee is nominal, i.e., S$1.00 for the 
first consultation.^® The age requirement for access to the clinic’s services is 
below 17 years for non-schooling persons and school children up to pre- 
university 11 (equivalent to the sixth year of secondary ediication).^^^ 

According to the working definition of public social utilities presented 
earlier'^® child day-care services are provided to consumers who may use 
them on their own initiative and at their own convenience. In consequence, 
problems of accessibility to child day-care services are mostly in terms of 
quantitative adequacy, cost and perceived accessibility. Regarding quanti- 
tative adequacy, the eleven existing creches in Singapore appear to be suffi- 
cient for the present demand as seen in the average daily attendance in Table 2. 
In fact, one of the government-run creches was closed down in 1976 because 
of The low attendance and high cost of operating creches’.^^ 

Cost as a barrier to access varies with the type of child day-care centre. 
The government creches charge significantly low fees. Their fees range from 
SS0.20 to S$3.00 per day in a sliding scale according to the combined family 
income per month.^^ The cost of a private babysitter is normally higher and 
fluctuates. Unfortunately, the lack of relevant records prevents any detailed 
comparison of private babysitters and other types of child day-care. 

Perhaps another problem of access to child day-care services that deserves 
mention is perceived accessibility. Perceived accessibility may be defined as 
the subjective perception a person has of his/her chances of obtaining a given 
service.^3 person’s level of information on the service and his/her belief 
in the efficacy of the service to solve his/her need, are aspects of perceived 
accessibility. 

Today, in Singapore, an interesting transitional situation is found where 
seemingly opposed values coexist. Females, both single and married, are 
becoming increasingly determined to get jobs outside their homes and gain 

^ssingapore Council of Social Services, CItiici Welfare Services Resource Book, p. 45. 

^^Kahn and Kamerman, Social Services in International Perspective, op. cit., p. 6. 

^^Social Welfare Department, Annual Report 1976, p. 18. 

^^bid. 

Quah, ‘'Accessibility of Modern and Traditional Health Services in Singapore”, 
Social Science and Medicine, N oh 11, No. 5(1977), pp. 333-340. 
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some economic and social independence from their families and' husbands. 
At the same time, working mothers believe in the superiority of home care 
for their children and appear to shun the child day-care olfered by institutions. 
The latter tend to be perceived as mass care, impersonal and of lower quality 
than the aftectional and overall better care that parents and grandparents 
can provide. Jn other words, there are indications that working mothers 
are not prepared to use a public social utility for child care due to their 
subjective perception of the efficacy of creches. 

The analysis of child welfare services is a complex task. Considering that 
the situation in Singapore has parallels in many developing societies, it is 
hoped that the data and issues discussed above will not only contribute 
towards a better understanding of child welfare service in Singapore, but also 
encourage those interested to initiate similar research in the other new states 
in Asia and Africa. 

□ 


Administrative Vs Programme Expenditure 

The Committee find that in 1971-72, the expediture on prog- 
rammes included in the Ceritral Social Welfare Board’s budget stood 
at Rs. 249.27 lakhs, and the administrative expenditure including 
its share of administrative expenditure on State boards amounted 
to Rs. 35.58 lakhs. With the increase in expenditure on programmes 
in 1977-78 to Rs. 441.89 lakhs, the total administrative expenditure 
has risen to Rs. 78.16 lakhs thus representing 17.68 percent of the 
expenditure on programmes. The Committee is of the view that admini- 
strative expenditure to the extent of 17.68 per cent of the total expendi- 
ture on programmes is on the high side. They would like the Board to 
effect economy in administrative expenditure. 

—Report of the Public Accounts Committee 
(1978-79) 
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Austria 

Total Population Children (0«1 4) Percent 
(in million) 

I97S 7.5 ' 1.8 ' 24J 

' 2000 8.1 1.7 2IJ 

T he comprehensive reform of the Austrian family law which 
during the time of the three Kreisky'*- Administrations since 1970 has 
been implemented by agreement between all the three parties represented in 
the Natioiialrat (the legislative chamber elected by popular vote) is founded 
on the consistent basis of an equal relationship between husband and wife in 
all spheres of family life. Within the framework of this reform too the 
relations between parents and children have been freshly systematised and 
there have been taken into consideration concepts and ideas that now, during 
the International Year of the Child, are finding worldwide response. 

What Austria’s legislators have been concerned to do is to extend full 
legal safeguard to the child in respect of its dignity as a human being, to 
guarantee the inviolability of its person, and to afford an opportunity to 
express its opinion or to have a say in all matters where this can reasonably 
be expected from its judgement and understanding. 

The law of 30 June 1977 on the reorganisation of the parent-child relation- 
ship, which acquired statutory force on 1 January 1978, has brought family 
law into line with the parents and child basis as it exists in modern society (as 
well as giving fresh stimuli to a development still in progress) and so formu- 
lates the rights of the child that henceforward no difference any longer exists 
between those born in and out of wedlock. It is understandable that this law, 
in a century which from the outset has been described as the century of the 
child, pays far more attention to the personality, it could indeed be termed 
the humanity, of the child than was done by legislators in earlier periods. 

The previously vested right of parents to inflict corporal punishment, 
for example, has been repealed and in certain fields the child has been 
granted greater freedom to participate in decisions. This includes the oppor- 
tunity for a ten-year-old to be heard in court before the latter settles as to 
which pair of grandparents shall be entrusted the child’s education if its 

Bruno Kreisky, Federal Chancellor, Chairman of the Austrian Socialist Party 
(international equivalent == Social Democrats). 
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parents for one reason or another are imable to fulfil the responsibility. 
Moreover a child that has come of age, that is, a fourteen-year-old, can seek 
court aid if its parents try to impose a career which goes against the grain or 
which does not seem suited (as it is no rare occiirrencewhen one of the parents 
wants to see the child following a course that remained thwarted in his/her 
own case). In both instances the court must give its ruling after careful consi- 
deration of the arguments and counter-arguments. 

The new Austrian family law leaves no room for inferring anti-authoritarian 
trends. The new Article 137 of the General Civil Law Code expressly states 
that “Parents and childen must succour one another. Children must show 
their parents respect.” New Article 140 displays distinct traces of parliamen- 
tary legal committee work inasmuch as it includes the passage, “Parents must 
to the best of their ability contribute proportioiially to the child's needs as 
commensurate with their standard of living and due regard for its aptitudes, 
abilities, inclinations, and development potentialities. The parent in charge 
of the household where the child is looked after thereby renders its contribu- 
tion.” The Government Bill originally provided that the parents should 
contribute jointly and severally to the child's education and maintenance. 
The Legal Committee^ though, held that such joint liability was superfluous 
in view of the prevailing laws on maintenance and that, further more, a 
proportional obligation does away with the last of the still remaining distinc- 
tion in that body of law between children born in and out of wedlock. The 
Government Bill had in addition spoken about the conduct of the household 
in which the child grows up. The Legal Committee preferred to speak of its 
care because this demands not only the actual activity in the interest of the 
child, but extends that duty also to children already grown up but not as yet 
capable of their own maintenance. 

A SAY FOli TEN-YEAR-OLDS 

Ten-year-olds also have a say when it is a matter. of rules as to visits in 
cases where parents do not live together and the child’s education and care 
has been entrusted exclusively to the father or mother. In principle the parent 
to whom the education has not been entrusted is certainly entitled to personal 
dealings with the child. A court can, however, for the sake of the child, either 
restrict the practice of this right or prohibit it altogether. Before the decision 
is taken, the child must ‘as far as is expedient’ be given a hearing. In this 
instance there is consequently no obligation to give a hearing as is the case 
with the child’s accommodation outside the parental home. Evidently the 
danger was meant to be borne in mind that a ten-year-old can be entirely 
under the influence of one of the two partners to the marriage and that in 
such circumstances the testimony would hardly be likely to reflect the child’s 
own opinion. 

The new Austrian law on the parent-child relationship at any rate stands 
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out for banniog outdated, doctrinaire, and subjective forms of upbringing 
■ from the field' of. education,, insofar as this is possible by legal .means, and, 
. presenting the child with fresh scope for freedom where , the desire for 
assertion of its ind:ividual personality can.be unimpededly developed, 

■ The Advance of Maintenance Act of 1976, statutorily in force from 
November 1976, is an important complement to the substantially improved 
maintenance protection a.lforded by the preceding law-making activities on 
guardianship and reorganisation of the illegitimate' child’s rights. The Act 
eliminates, in the interest of the child, a weak spot remaining in the provision 
relating to a wife~the mother’s comparative helplessness if a father who is 
unwilling to pay cannot be traced by her. The Act, hailed internatioiialiy 
as a remarkable piece of innovatory Austrian legislation, prescribes that the 
state shall help out when defaulting fathers do not meet their maintenance 
obligations.The prior condition is that an enforcement order shall have been 
issued without avail against the maintenance defaulter or that that appears 
fruitless from the start. The child is the entitled party, but the application for 
grant of the maintenance advances can be made by the mother too. The 
finding is by the competent guardianship court. The refunding of the advances 
by the child’s father is the concern of the youth offices. During the first two 
years of the Act’s existence "Father State’ has paid out almost 300 million 
Austrian schillings on maintenance advances. Every month nearly 20,000 
children are recipients of this assistance. 

In line with the disintegration of the former large family unit, the new law 
on parent-child relationship likewise loosens those bonds which once auto- 
matically subsisted between grandparents and grandchildren. Henceforward 
grandparents are no longer obliged in all circumstances to pay for the child’s 
maintenance. Hitherto they had, as a matter of legal practice, already been 
called in when maintenance could be raised only with difficulty from the 
parents. Now the grandparents’ obligation solely arises in cases where the 
parents are no longer living or they are wholly or partially unable to be gain- 
fully employed. Even then this obligation is not an absolute one inasmuch as 
it is not meant to endanger the grandparents’ own ‘appropriate support’. 
The child suffers no disadvantages thereby. Thanks to the Advance of Mainte- 
nance Act the state can, if necessary, on occasion play at being grand-dad. 

A further slackening in the ties between grandparents and grandchildren 
can be seen in the provision for children as soon as they are fourteen being 
able to enter, so to speak, protest against being handed over to their grand- 
parents if their parents cannot meet their obligations as to upbringing. The 
parliamentary legal committee which made an alteration to the Government 
Bill (it envisaged, if all parties agreed, a direct assignment to one pair of 
grandparents of the responsibilities for care and upbringing) took the 
thoroughly realistic view that the child’s accommodation with other close 
relations, such as the parents’ brothers or sisters, may not infrequently prove 
more beneficial than residence with grandparents of whom until then it may 
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not have seen imich., , , 

■ Of importance to a divorced wife too is that parents must contiiiue in the 
same way as in the past to contribute to the child's care and upbringing. 

' If, as usually happens, the wife is entrusted with the child's iipbringing, this 
also entitles her to act as its legal representative and as the administrator 
of its property. The undignified state of affairs where the wife had virtually 
to go begging for her divorced husband’s signature, as, for instance, in the 
case of a passport application on the child’s behalf, is thereby ended. The 
government motion of 1975 had expressly cited this as an outstandingly 
degrading element. Now a divorced wife can on her own application be 
appointed by a court to be her child’s guardian. 

ADOPTION AT NINETEEN 

In 1973 already a facilitation of adoption arrangements was proposed in a 
resolution by the Nationalrat (the legislative chamber elected by popular 
vote) as one among a series of measures for the protection of embryonic life. 
New provisions are now incorporated in the law on parent-child relationship. 
The previous age limits for adoptive parents are formally retained (thirty for 
the adoptive father, twentyeight for the adoptive mother, but they lose their 
validity if the married partners together want to adopt a child or the adoptive 
child is that of one of them. All that the law prescribes is that between adop- 
tive parents and the child to be adopted there must be ‘a relationship corres- 
ponding to such as subsists between parents and their own children’ (Article 
180, General Civil Law Code). The lowest age limit for adoption purposes 
by married people is therefore the attainment of their majority, and in 1973 
this was laid down as being nineteen. The adoptive father and mother have to 
be at least eighteen years older than their adopted child, but if the latter is 
that of one of them, or merely even related, a difference of sixteen years 
suffices. 

During the course of the overhaul given to the law on parent-child 
relationship it became manifestly necessary to broaden and to specify more 
precisely the range of contingencies for financial investment open to the 
guardian of a minor or other wards. This was especially so because prevailing 
provisions did not take into account modern principles of investment and 
were antiquated in their formulation. Trust security’ had in Austria been 
synonymous with a hundred per cent safe capital investment. Not that in 
future such moneys may be any less safely invested, but the range of opportu- 
nities for their placement has been substantially increased. The Article in the 
law dealing with this state that a minor’s trust money shall be invested 
‘without delay, safely, and as far as possible profitably by way of savings 
deposits, the purchase of securities (receivables), the extension of loans, the 
acquisition of real estate, or in other manner’. 

The aim of all these provisions is that children must, as against the failure 
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of a trustee or an institution, enjoy complete protection, and that in the sense 
of human society’s obligation towards the oncoming generation which has 
in the International Year of the Child been raised to the status of an ethical 
code among nations. 

□ 


Bulgaria 

Total Population Children (@- 14) ■ Percent 

(in million) 

1975 8.7 f.9 21.8'. 

2000 10.0 2.2 22 J 

T he CHILD’S organised education in Bulgaria starts from the nursery 
school and continues through all the forms and grades of schools. The 
four-year pre-school course at the kindergarten is a matter of parents’ choice. 
At present 76 per cent of all children attend kindergartens. (It is envisaged that 
up to 93.5 per cent of the children of pre-school age will attend the kinder- 
gartens, full- or half-day, by 1990). Still those who enter the first form 
without having attended kindergarten before that, feel somewhat confused 
during their first days at school. 

To overcome this difficulty, 45-day temporary kindergartens are organised 
at almost all primary schools. Ninetysixper cent of the six-year-olds attend 
such preparatory classes at kindergartens or schools. 

The eight-form education is today compulsory for all in Bulgaria, and 
educational standards, compared to the old schools, are much higher: 
a foreign language was introduced as early as the third form, the programme 
of study was placed on strictly scientific basis and the teaching of all school 
subjects was rendered more comprehensible to children. The overall process 
of democratisation of education will be carried through with the introduction 
of compulsory secondary education by 1980. The principle of consistent 
scientific norms is valid in the teaching of all subjects and in every form. 
Thus, for instance, the entire primary school system (1st to 4th form) went 
through a radical reorganisation, involving all subjects and especially the 
material taught in mathematics. The teaching of the social sciences, too, 
is placed on scientific foundations. The study of history provides pupils 
with knowledge and understanding of the objective laws of historical develop- 
ment, the causes of war, exploitation and oppression. 

The newscliool programme was introduced, after due experimentation, step 
by step. It is an endeavour to update education and bring it on a par with the 
present and future development of the socialist society, of science, technology, 
production (with which the school has established close ties) and the arts. 
The experience gained so far and the appraisals made by specialists have 
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testified to the success of the experiment. What remains to be done is to 
extend the teaching of art subjects and sports. However, the relatively large 
number of classes in the school programmes precludes any further extension. 
Therefore part of the artistic and physical education has been organised in 
various forms outside the classes. 

There are 1,186 primary schools in the country. Nearly half a million 
pupils (403,764) attend these schools. All questions pertaining to primary 
education, v4’., contents of the subject matter, text books and printed note 
books, visual and methodological aids, training of teachers and inspectors, 
are being solved comprehensively. In this way not a single component part 
can be overlooked or underestimated. 

The first form cun-iculum is easy to master because it is conforming to the 
possibilities of young children, yet it is not as simple as ‘singing and laughing, 
drawing and dancing’. It provides the essentials for the knowledge to be 
acquii'ed permanently in the future after a well thought out pattern. The 
requirements grow with every higher grade. 

The subjects taught in primary school are few — a day’s programme 
averages three to four lessons. Reading and writing are followed by mathe- 
matics, general knowledge of Bulgaria and the world, music and singing, 
pictorial arts, handicraft and polytechnical lessons, physical education. 
Russian is taught twice a week in the third form. Particular attention is given 
to the classes which must develop the pupils’ working habits — the children 
apply on paper, design or construct models of objects, do embroidery work. 
The lessons in pictorial arts are aimed at promoting a feeling of beauty and 
harmony. 

After the 3rd form the pupils part with their school mistress who had 
alone taught them for the past three years. In the 4th form they already have a 
new teacher for every subject, which is required by the growing complexity of 
the material. In the 6th form they have the subject of geography and biology. 

The intermediary stage of the Bulgarian school system and the so-called 
junior high schools, are divided into two periods: from the fourth through the 
sixth form, and the next including the seventh and eighth form. This is done 
to achieve a more flexible school curriculum. There are in Bulgaria 2,399 
intermediary schools and 58 junior high schools attended by a total of 576,637 
pupils. All teachers in the primary and intermediary schools are graduates 
of teachers colleges and universities. 

The years from the first to the eighth form are the most intensive period 
in the development of children as social beings, a period in which they grow 
out of childhood and gradually mature as future full-fledged citizens. There- 
fore great care is lavished on the proper education of children over this period, 
in which a great deal of tact, experience and wisdom is required from the 
school and the family in order to shape the personalities we intend our 
children to become. 
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Denmark 

Total Fopolation Cfiiidren (0-14) Percent 
„ ' (In million) 

1975 5.1 !J 21.6 

20@@ SA 1*1 20»4 

C hild and youth welfare legislation exists to ensure that children and 
young people can grow up under proper conditions. The responsibility 
for this rests, at local level, with the special child and youth welfare commit- 
tees, whose members are appointed by the local authorities from among 
local residents assumed to have special qualifications for undertaking this 
work. 

The duty of child welfare committees is— in cooperation with other 
local bodies— to assist in providing the best possible conditions that will 
enable parents to care for their own children. An important aspect of this 
work is to encourage local housing authorities to provide housing adequate 
for the needs and development of children and young people. The welfare 
committees have to cooperate with school authorities, health authorities, and 
associations or institutions active on behalf of young people, and it is also 
part of their duty to ensure that the local authorities have the necessary num- 
ber of day time institutions: day nurseries, nursery schools, recreation centres, 
and youth clubs. 

Associated with the child and youth welfare committees, the local govern- 
ments have instituted family guidance services, which are available to parents 
who may need special assistance. In most places the services are provided by 
specially trained family guidance officers, backed by expert teams of doctors, 
psychologists, educationalists and social workers. 

The child welfare committees offer assistance in situations where positive 
difficulties have arisen in children’s upbringing, whether due to the parents’ 
conditions or the children’s. 

Any assistance given in such cases must, as far as possible, be with the 
consent and approval of parents, and as far as possible in their own homes. 
The various forms which the assistance may take include the appointment of 
a supervisory officer, who will personally assist the parents in caring for their 
child or adolescent, and a recommendation to parents that their child be 
allowed to attend a day institution. Other measures may include psychological 
or psychiatric out-patient examination and treatment. An important feature 
of the assistance offered by welfare committees to parents in their own homes 
is the provision of domestic help where necessary during the mother’s illness, 
or of more general financial assistance where economic problems threaten 
to break up the home or give rise to insecure or discordant conditions in the 
children’s upbringing. 

Also in situations where the assistance has to be in the form of temporary 
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accommodation away from home, any such initiative must in principle be 
regarded as an offer of assistance to the parents. However, the home condi- 
tions may be so strained, and appreciation of the need for assistance by the 
parents so lacking, that outside care may have to be enforced. Any such 
decision being a grave interference in the affairs of parents and children, 
welfare committees must first seek the aid of legal, psychological, and 
educational experts. It is required by law that private care must be sought 
first. But as the required number of suitable foster homes may be difficult to 
find, a number of children’s and youth homes totalling just over 300 have 
been set up in various parts of the country. Only a few of these are state 
establishments, the rest being private self-governing institutions, largely 
maintained by public grants and minimal payments by parents. The homes 
can accommodate about 8,000 children, and are classified according to age 
group and kind of assistance provided. 

An important assistance to the child and youth welfare committees, when 
making decisions with regard to the provision of support, is given by the eight 
child guidance clinics which have been set up in various parts of the country, 
and are mainly supported out of public funds. 

The national child and youth welfare tribunal is a general appeal court 
to which parents may complain of any decision made by the welfare com- 
mittees. The directorate for child and youth welfare supervises the welfare 
arrangements, including the various welfare institutions. The ultimate admini- 
strative responsibility rests with the Ministry of Social Affairs. 

SPECIAL RELIEF 

Social security schemes cannot meet every need; situations can always 
arise which lie outside their scope. This applies particularly to the need for 
assistance in a temporary emergency, assistance to families with unstable 
supporters, etc. Public assistance is provided in such cases under the Public 
Relief Act by the local governments, the amount, form, and duration being 
assessed by the local social authorities. Under earlier legislation, receipt of 
public assistance entailed a number of unpleasant legal consequences, 
including loss of franchise and some restriction on the choice of domicile, 
but these provisions have been abolished in the current law; there is nothing 
to the modern Danish view degrading in the receipt of assistance when needed. 

DANISH SCHOOLS 

The important points in the 1975 Act are: parent influence on education 
is strengthened; education is made comprehensive from the first to the 
tenth year; pupils may opt for one of a number of final tests or a leaving 
certificate. 

The preamble to the Act states that schools, in association w'ith parents, 
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should equip their pupils for the attainment of knowledge, skills, methods of 
work and powers of expression, so as to further each pupil’s allround 
development. 

In their whole work, general schools, should endeavour to , provide such 
possibilities for experience and self-activity as to enhance each pupil’s desire 
to learn, develop his imagination and exercise his ability for iiidependeiice 
judgement and decision-making. 

The form of education is in principle comprehensive, but in the three last: 
years (eighth to tenth) it can be either’comprehensive or at two levels in the 
subjects of aritlimetic, mathematics, English, German, physics and clieniistry, 
thus enabling pupils to take either a basic or an extended course. 

This involves decentralisation and, with it, a strengthening of parent 
influence. Decision as to whether education in the subjects named shall be 
comprehensive or at different levels will now be made by the education 
committee of each educational authority on the recommendation of the 
parent-teacher association (where there is a parent majority) and the staff 
councils of the individual schools. 

The Ministry of Education has boosted Danish as a subject by increasing 
the number of lessons in nearly ail grades. It did so because in the opinion of 
many people there had been a deterioration in the teaching of the mother 
tongue. The strength of public feeling on this matter suggests that parents 
will apply their influence in furthering the Ministry’s intention by including 
the maximum number of Danish lessons in the timetable. 

Denmark has a nine-year period of compulsory education and the public 
education system is obliged to offer a tenth year, with voluntary attendance. 
In 1975 a committee was appointed to study proposals for an eleventh volun- 
tary year. Many educationalists and some politicians think that the trend in 
coming years will be in the direction of a twelve-year basic education, common 
■to all.--^: . , ■ ■ ■ 

It should be stated that Denmark has compulsory education but not 
compulsory attendance; that is to say, ail children of school age must be 
educated, but not necessarily at publicly provided schools. Parents are 
free to choose whether they will have their children educated at council or 
state-run schools or at private ones, and thelatter can be established by a group 
of parents. These private (or free) schools enjoy good conditions, being in 
receipt of substantial public grants, among other things, towards teachers’ 
salaries. Nevertheless, most children (well over 90 per cent) attend the 
publicly provided schools. 

CARE OF THE HANDICAPPED 

Special care, which is the responsibility of the state, is provided for 
mentally retarded, mentally handicapped, epileptic, blind and visually handi- 
capped, and physically handicapped persons plus persons who are deaf or 



Child Welfare Developments in Other Countries 837 

have reduced hearing and those with speech defects. 

The care is provided chiefly through state or state-approved institutions, 
deficits being made up by the state. A special organisation has been develop- 
ed for each branch of care. Apart from the care of the insane, which is under 
the Ministry of the Interior, all of these special welfare services are the 
responsibility of the Ministry of Social Affairs, with the Directorate for 
Rehabilitation and Welfare as the central administrative body. 

Special care covers a range of medical, educational, and social provisions 
and includes special treatment, special education, vocational training, foster 
care, personal guidance, maintenance support, etc., all based on the voluntary 
principle. 

□ 

German Democratic Republic 

Total Population Children (0-14) Percent 
(in million) 

1975 16.80 3.73 22.1 

2000 18.23 3.70 20.3 

E ver since the GDR was founded thirty years ago, measures to 
protect and advance the wellbeing of mother and child have been part 
and parcel of its government policy. 

In the very first year after its founding the Law on the Protection of Mother 
and Child and the Rights of Women was enacted. That marked the start of a 
broad movement of social forces for the benefit of the rising generation, 
reflected, for instance, in a systematic improvement of pre-natal care, in the 
completion of the system of care for both healthy and sick children, in the 
careful planning of accommodation at creches, and many other things. Here 
are some figures to illustrate how these legal provisions have since become 
tangible reality. 

Thirty years ago 75,000 children annually caught measles. That number 
has dropped to 1,000. Thirty years ago 78 in 1,000 children died before they 
were one year old. That number has dwindled to 13. The systematic imple- 
mentation of the social policy programme adopted in 1971 and 1976 is geared 
to affording to children optimum conditions within the family and in their 
social environment. The supervision of healthy children, medical attendance 
on sick children and, where indicated, after-care, are fully assured for all 
children, with special attention being given to Specific medical requirements 
and the special characteristics of a child’s development. Any kind of medical 
consultation or treatment as well as attendant prophylactic or therapeutical 
measures that may be required, including medical remedies and resources 
as well as medicaments, are free of charge. Care for children susceptible to 
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disease, and especially' for disabled or severely handicapped children, is 
regulated by law. Parents of such children are entitled to additional material 
andJnancial' benefits. Government-funded .research projects, provide the 
required scientific groundwork of children’s health protectiGii. New scientific 
findings. ,,are' speedily applied in medical practice. The health care programme 
includes health protection schemes that go beyond medical atte.iidaiice proper.. 
Thus, health education is an integral part of that programme. 

In the effort to continue implementing the five-year plan for the develop- 
ment of the country’s' national economy from 1976 to 1980 (which was 
adopted by the Ninth SED Gongress and approved by the People’s, Cliaiiiber), 
the 1979 national economic plan again provides for far-reaching eoncrete 
measures to further raise the material living standard and cultural level of the 
people. The plan envisages further improvements in medical care for mother 
and childi an increase in the number of places with creches and kindergartens, 
the construction of new schools and gymnasiums, the expansion of the 
existing and the creation of new holiday facilities for children, and many 
similar measures. The state budget allocates sizable funds for such purposes. 

In 1978, 232,136 children were born in the GDR, /.a., 8,984 more than the 
preceding year. As part of the effort to systematically improve the compre- 
hensive medical protection of mother and child, over 200 million marks were 
set aside in maternity benefits in 1977. The use of up-to-date methods in 
obstetrics and pre-natal care lowered raaternal mortality to 1.8 per 10,000 
births in 1978, /.c., well short of 16.5, the figure recorded back in 1952. 
Infant mortality in the GDR declined to 13 per 1^000 live births. Out of 1 ,000 
children under three, 605 are cared for in creches. For this purpose, the 
government allocated 643 million marks in 1978 alone. 

The GDR has more than 3,000 pediatricians. There is a special institute 
of children and youth hygiene which lays the scienti ic groundwork for 
future efforts in the health protection of children and young people. Specialists 
of various disciplines of the medical profession, medium medical personnel, 
psychologists, sociologists and educationists have an equal share in the effort 
to solve the tasks involved. 

SCHOOL EDUCATION IN GDR 

The constitution of the GDR provides as follows: 

Every citizen of the German Democratic Republic has an equal right 
to education. Educational facilities are open to all. The integrated socialist 
educational system guarantees every citizen a continuous socialist educa- 
tion, training, and higher training. 

In the German Democratic Republic general ten-year secondary 
schooling is compulsory; this is provided by the ten-year general poly- 
technical secondary school. 
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Free from exploitation, oppression and economic dependence, every 
citizen has equal rights and manifold opportunities to develop his abilities 
to the full extent and to unfold his talents in socialist society unhindered, 
in free decision, for the welfare of society and for his own benefit. Thus, 
he puts into practice the freedom and dignity of his personality. 

These provisions are in accordance with the demand for equal educational 
opportunities for all children as laid down in the UN declaration of the rights 
of the child. 

The educational system in the GDR has a uniform structure. All schools 
are public and secular. Schooling is free of charge. A basic principle through- 
out the educational system is the linking of education and training with 
everyday life, theoiy with practice, learning with productive work, and 
scientific instruction with training. 

The institutions of public education work closely together with parents, 
enterprises and social organisations, in particular of the children’s and youth 
organisations. Acting on behalf of all parents, over 680,000 elected parents 
committee members closely collaborate with the educational staff of schools. 

The component parts of the GDR educational system are: the institutions 
of pre-school education, the ten-year general polytechnical secondary schools, 
the vocational training facilities, the educational establishments qualifying for 
entry into university, the technical schools, colleges and universities. The 
set-up is one that allows everybody at whatever stage to pass on to the next 
higher level of education up to university or college. 

Children from 3 years of age are cared for in kindergartens until they enter 
school. Games and playing with toys are the principal forms of nursery-school 
education. Presently, 90 in 100 children go to a kindergarten. By 1980, it 
will be possible for all children of pre-school age to attend a kindergarten, 
if their parents so wish. 

In 1978, the GDR had 12,000 kindergartens and weekly homes for pre- 
school children, which employ over 73,000 nursery-school teachers. Attend- 
ance of kindergartens is free of charge. Parents make only a small contribution 
toward the cost of meals, i.e., 0.35 marks per day per child. Large families 
and single mothers and fathers with three children pay less or nothing at all. 
Government spending on each place in a public kindergarten amounted to 
1,500 marks in 1977. 

Nursery-school teachers qualify by taking a three-year course at one of the 
GDR’s 18 nursery-school teacher training institutes. 

The ten-class general polytechnical school is the basic type of school in 
the GDR’s education system because it enables all children to acquire a 
high standard of general education, thus laying the foundation of the realisa- 
tion of all the potentialities of their personality. 

Apart from instruction in the traditional subjects, pupils acquire also 
basic knowledge of work in general production, technology and economics 
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as well as basic skills. 

At present, the GDR’s 6,000 secondary schools are attended by more than 
2.5 million children. Over 200,000 teachers work there in some 110,000 class 
rooms, almost 54,000 of which are special-subject cabinets and 9,000 work- 
shops. Material conditions and stalf qualification at secondary schools have 
steadily improved during the last few years. 

One-third of all class rooms existing at present have been built during the 
past ten years. Schools have been equipped with modern teaching aids worth 
1,200 million marks. 

Polytechnical lessons are given by about 8,800 fulltime and 25,000 part- 
time instructors, apprentice instructors and skilled workers at over 5,000 
enterprises in industry and agriculture. To this end, over lj400 polytechnical 
centres with some 3,400 special-subject rooms have been established. 

Pupils have multiple opportunities to apply and deepen the knowledge 
and skills acquired at school according to their inclinations, interests and 
talents. For instance, students attending classes 9-10 have a wide choice of 
extra-curricular study groups specialising in 32 subjects, which include elect- 
ronics, microbiology, astronomy, astronautics, environmental policy, litera- 
ture and visual arts. Such interest groups are run by teachers or other qualified 
personnel, and are attended by almost 50 per cent of all pupils. 

Secondary schools include an adequate number of specialised schools and 
classes which have a twofold objective. Firstlyj they are designed to promote, 
at an early stage, pupils with special skills and talents. Secondly, they help 
meet the demand for highly qualified specialists needed in the economy, 
in science and elsewhere. Graduates receive the ten-class secondary school- 
leaving certificate or a school-leaving certificate qualifying for admission to 
an institute of higher learning. Instruction in all subjects is based on secondary 
school syllabi. In the special subjects the subject matter taught is more 
comprehensive and the number of lessons greater. 

CARE OF THE HANDICAPPED 

Children and youth who are physically or mentally severely disabled are 
given optimum opportunities of training and education in special schools 
according to what their condition permits them to do. There are 550 special 
schools for children and youth with impaired hearing or sight, with speech 
defects, for the mentally retarded and physically handicapped. They offer 
favourable conditions to develop their personality and help them to meet 
the requirement of life. Where necessary, special schools are complemented 
by pre-school institutions, advisory centres, vocational training classes and 
boarding schools. Special care for and assistance to disabled children in 
education, training and extra-curricular activities are ensured through the 
employment of specially-trained teaching staff and the provision of specific 
curricukj textbooks and teaching aids. 



Child Welfare Developments in Other Countries 841 


As required by law, all leavers of special schools are guaranteed an appro- 
priate form of vocational training and a suitable job. Educational and other 
programmes at school are complemented by meaningful and interesting 
extra-curricular activities. 

□ 

Germany, Federal Republic of 

Total Population Children (0-14) Percent 
(in million) 

1975 61.80 13.47 21.8 

^ 2000 66.24 13.57 20.5 

T he territory of the Federal Republic of Germany including 
West Berlin has an area of 248,576 sq. kms. At the end of 1 972 there 
was over 61 million people in this territory. 

The population’s age structure matters greatly in providing for the vital 
needs of the people. The social requirements of the various age groups differ 
considerably. According to the 1971 statistics the different age groups of the 
total population of the Federal territory were in the following proportion: 

Young generation (up to age of 21) 19 million (31 percent) 

Gainfully employed generation 34 million (56 per cent) 

(21 to 65 years old) 

Older generation (65 and over) 8 million (13 per cent) 

The Fedei'al Republic’s constitutional order is laid down in the Basic Law 
X promulgated on May 23, 1949. Although the Basic Law has undergone 

many modifications, it has remained unchanged in essence. The Basic Law is 
the foundation of the State system and also of the social services system. It 
contains important fundamental conceptions about man, about human society 
and the state community. It is the platform from which is determined the 
relationship between the centre (Bund) and the federating states (Laender), 
between the state and society, as well as the distribution of social responsibi- 
lities and burdens. 

Marriage and family are protected by the state system. It is the natural 
right of parents to care for and educate their children. Only by law may 
children be separated from their parents, Le.. if tho.se responsible for ensuring 
their education fail or if there is a danger of neglect for other reasons. The 
priority of parental responsibility is not only protected against state inter- 
ference; the state offers considerable positive help to strengthen the exercise 
of parental responsibility. This is done chiefly within the framework of the 
children’s and young persons’ welfare services. 
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It was a special concern of the Basic Law to secure by legislation for 
illegitimate children the same conditions for physical and psychological 
development and for their position in society as are enjoyed by legitimate 
children. This claim has been fulfilled in the meantime by the legislature. 

In the Federal Republic the education and training system can be under- 
stood only in the light of the concept of man as envisaged in the Basic Law and 
of the liberal social system. The care and education of children are regarded 
as the natural right of the parents and as their duty. Here the state has a 
twofold function. On the one hand it ensures that the right and duty to 
educate is exercised by the parents or other persons entitled to do so. The 
state safeguards education only when it is insufficient, and it does so through 
the good offices of the children’s and young persons’ w'elfare services. On the 
other hand, parents by themselves nowadays are frequently unable for many 
reasons to discharge the duty of education. In these cases the state must create 
the prerequisites for a sound development of the young people. 

SCHOOL AND EDUCATION 

The school and educational system in the Federal Republic is the task of 
the Laender. As the Bund does not possess independent powers in cultural 
and educational matters, there is no uniform regulation of the school and 
educational system in the Federal Republic, though it will develop increasingly 
uniform characteristics owing to joint educational planning on the part of 
Bund and Laender. Without prejudice to the federative order, a need for 
more intensive coordination of the school and educational systems of the 
Laender has arisen, not least in view of the mobility of the population. 

In all Federal Laender there exists a general education and a vocational 
school system. In accordance with the Laender constitutions and the school 
laws it is generally compulsory to attend at least an elementary and a voca- 
tional school (elementary and vocational school attendance obligation). 
Compulsory school attendance begins with the completion of the sixth year 
and lasts 9 years. To start with, every child has, during the first four years, to 
attend the junior elementary school. There, all children are instructed together. 
Attendance at a junior elementary school is followed by that at the senior 
elementary school, which is compulsory for all children who do not change 
over to a secondary school. Denominational schools which were widespread 
in the Federal Laender until a short while ago, have been replaced of late by 
non-denominational schools in agreement with the churches under certain 
conditions. 

After the completion of four years of primary school education, the parents 
have a choice. They can either leave their children in the elementary school 
(senior school) or send them to secondary schools. The ‘gymnasien’ (a kind 
of grammar school) are regarded as such. Their purpose is to impart an 
extensive fundamental education which, as a rule, stretches over nine 
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school years. It ends with the matriculation examination which qiialiJks for 
university attendance. ‘Gymnasien’ with a vocational slant are the business 
‘gymnasien’ (Wirtschaftsgymnasien) and technical ‘gymnasien’. A lower 
grade secondary school, the intermediate school (Mittelschule) also called 
‘Realschule’, is a category in between elementary school and ‘gymnasium’. 
It is also built upon the primary school basis, extends generally over six 
school years, and is intended to provide an education for so-called medium- 
grade jobs in administration, trade and industry and technology. 

Special schools have been set up for children who are so handicapped 
physically, mentally or emotionally that they cannot follow the general 
tuition given in the elementary schools. The objective of these special schools 
is to enable children by specific care and support to attend ordinary schools 
and, in the case of severe handicapsj to give them the best possible preparation 
for life and employment. The ‘special school system’ is extremely differentiated 
so as to allow for a better adjustment to handicaps. It is in the process of 
being extended, particularly in rural areas. For school age children 
who live in homes for the handicapped, special hostel schools arc usually 
provided. 

The 1922 Act on Public Assistance for Minors, particularly in the versions 
of the 1961 and 1970 amendments, comprises under the designation ‘Youth 
Welfare Services’ (Jugendhilfe) all the forms of help required by young 
persons — when not at school or at work — for their education and the full 
unfolding of their personality, and which require the cooperation of the 
state. Hence this Act is the most important legal basis of the youth welfare 
service. 

THE YOUNG PERSON’S RIGHT TO EDUCATION AND ASSISTANCE 

In accordance with the above-mentioned Act every young person has a 
right to be educated to achieve physical mental and social fitness. This right 
to education should not be viewed only in the light of the parental duty to 
educate, but rather as the young person’s own right, under the Basic Law, 
to the full development of his personality and thus also to his own right to 
education. In present day society the young person’s rcquirerucnls for develop- 
ing his personality fully and for becoming socially efficient can Jio longer be 
met by the parents alone. The state and society together fulfil important 
complementary tasks in bringing about a healthy development and maturing 
of the young people. Essential general foundations for education and training 
are provided in the schools and occupational training establishments. How- 
ever, beyond this, in forming his personality a young person needs to be given 
further assistance to develop and mature on his own and also to muster many 
difficulties in his development. The youth welfare services have been given the 
task of providing this assistance. Young people have a right to this assistance. 
In the course of the reform of the Act on Public Assistance for Minors efforts 
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are being made to put this right into practice by admitting a claim to certain 
benefits of the Youth Welfare Services (298). 

AIMS OF YOUTH WELFARE SERVICES 

The 1922 Act on Public Assistance for Minors arose first of all from the 
urgent necessity of remedying educational distress due chiefly to lack of 
parental help in children’s education. The Act thus lays down that the youth 
welfare services must act insofar as the child’s claim to education by the 
family is not fulfilled. Thus the youth welfare service was originally envisaged 
primarily as a protection for young people. But today the efforts of the youth 
w'elfare services are in no way confined only to alleviating such individual 
distress situations. Rather they extend to all young persons who need help 
or support even if their parental home is intact. 

The extended field of the youth welfare services covers: (a) protection of 
foster children; (o) cooperation in the guardianship system; (c) curatorship 
and official guardianship for illegitimate children; (rf) assistance in cases 
education is at risk or is impaired (child guidance, educational advisory 
guardianship, voluntary educational assistance, etc.); (e) jurisdiction over 
juveniles and assistance to juvenile courts; and (/) help in probation service 
of the young offender. O 

Japan 

Total Population Children (@-l4) 

(in million) 

ms ■ , 111 . 57 ' 27.34 

2000 132,93 26.65 

S OCIAL DISORDERS immediately following World War II gave rise 
to various social problems such as the disruption of homes and family 
ties, and an increase in the number of vagrant children. Systematic prog- 
rammes for the protection of children were urgently needed. Hence the 
Child Welfare Law was enacted in 1947. The event was epoch-making in the 
field of child welfare in this country in that it discarded the old defimtioii of 
child welfiire as merely a relief to the needy and proclaimed child welfare 
programme as an attempt to promote welfare of all the children in healthy 
development into adulthood. In 1951, the children’s charter came into exist- 
ence to serve as a torch light in the field of child welfare. 

In the Child Welfare Law the following three points are given as the basis 
of child welfare: 

1. All people shall endeavour to bring up their children so that the 


Per cent 

' 24.5 
20,11 
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children will have healthy minds and bodies. 

2, Each child shall have an opportunity for security of life and the necessi- 
ties of life. 

3. The state and local public bodies as well as the guardians of the 
children shall be responsible for children’s healthy growth in mind 
and body. 

The administration of the Child Welfare Law is vested in the Children 
and Families Bureau of the Ministry of Health and Welfare in the National 
Government, and the Women’s and Minors’ Section of the Welfare Depart- 
ment in each prefectural and local government. To work with the govern- 
ment on various levels, there are: 

Central Child Welfare Council 

The Central Child Welfare Council and the Prefectural Child Weliare 
Councils have been established respectively in the National Government and 
in each prefectural government in order to evaluate and study programmes and 
needs of children, as well as expectant and nursing mothers. The Councils 
may answer inquiries from, or express opinions to the Minister of Health and 
Welfare, or their prefectural governors in policy-making. The Councils may 
make recommendation in planning welfare programmes and in their coordina- 
tion. Local governmental bodies such as cities and towns may establish their 
own councils. 

Child Guidance Centre 

As of May 1977, there are 153 child guidance centres throughout the 
country established by prefectures and designated cities. In the centres 
services for counselling, adoption, and institutional placement are olTered. 
There are also facilities for detention for those children who are under 
observation and study. During the fiscal year of 1977, the number of cases 
received at the centres was 246,992. There are professional workers of many 
disciplines: medical doctors, psychologists, social workers and others. The 
social workers working there are called Child Welfare Officers, 

Child Welfare Officers 

The child welfare officer is to give professional counselling service to 
children, expectant and nursing mothers in the child guidance centre. They 
are directly responsible for diagnosis and treatment. Their qualifications are 
prescribed by the law. The total number of child welfare officers is 991 in May 
1977. 

Volunteer Workers in Child Welfare 

The volunteer worker in child welfare cooperates with the child welfare 
officer and the welfare secretary in the local community. The volunteer 
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worker in child. weIfare ,co,iieurreiitly assumes tlieduty of a volunteer worker 
ill child seiwices; (Miiisei4iB^^ There are about 160,000 volunteer W'orkers as 
such tiiimghout the country. 

Welfare Secretaries 

■ Welhire' secretaries also assume responsibility for the welfare of childi'eii 
in their assigned community as a part of their duty. They conduct investiga- 
tions on the living environment of individual children and oiler counselling 
.services. ■ 

PROGRAMMES 

The programmes for child welfare may be divided into two categories: 
programmes for cliiklren in need of protection and preventive programmes 
for the healthy development of children and mothers. 

Programmes for Children in Need of Protection 

Any person discovering an orphan or vagrant child, a child sufleriiig from 
ilhtrcatnieiit, or in any other similar situation, shall report the case to a child 
guidance centre or a welfare office. The child guidance centre shall, depend- 
ing upon the findings of an investigation and the diagnosis regarding the 
problems of such children and their families, recommend any of the following 
procedures: 

1. Advise the child’s guardian and the child, or make them sign oaths 
that proper care be taken at once. 

2. Appoint a guardian for the child or place the child under the super- 
vision of a child welfare officer, volunteer worker in child welfare, or 
welfare secretary. 

3. Place the child in a foster home, or with foster parents primarily 
responsible for his vocational training. 

4. Place the child in a child welfare institution. 

5. Recommend medical treatment at a designated iiicdica! agency, or 
supply orthopaedic appliances if necessary. 

6. Recommend that a child be admitted to a day nursery. 

Preventive Programmes 

For the purpose of prevention of infant mortality, various measures have 
been taken. Every expectant mother is required by law to report to the ofiicc 
of the mayor of the local municipality. The prcfectural governor’s oillce 
shall then issue a maternal and child handbook to her. She may use free of 
charge the various services offered by a local health centre such as regular 
health examinations, counselling on diet, study programmes for maternity 
care, and so on. After the 2nd World War many mothers’ groups have been 
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organised with die help of the local government to learn how to lake care of 
their children. 

in 1958 a new project of establishing maternal child health centres was 
started in selected areas. This was in fact an enforcement to the existing 
maternal and child health activities by the local health centres. The workload 
of such health centres in the field of public health had been so much increased 
that it was considered advisable to create special centres to deal with maternal 
health. The physical facilities of such new centres include those for health 
guidance, family planning advice, nutrition guidance, and facilities for delivery 
with about five beds. The delivery facilities are for the purpose of providing 
care for those who are in need and not able to pay for themselves. As of 
March, 1978, there are 680 centres as such in the country. 

Other activities for maternal and child health include health examination 
for one and half-year-old and three-years-old children at the local health 
centres, close examination on mental development of three-years-old 
children at the child guidance centres, provision of medical care for 
children, etc. 

Another aspect of preventive measures in child welfare includes an 
effort to eliminate unhealthy literature for juveniles. The Central Child 
Welfare Council is given the authority to make recommendations on films, 
books, and other cultural materials. 

There is a growing interest among concerned citizens, especially in urban 
areas, in providing healthy recreational activities for children. Children’s 
cl ubs and groups are being formed in various communities under the voluntary 
leadership of interested adults and young people, and their numbers are 
increasing rapidly. There is a great need to promote healthy activities 
for children by providing them with adequate leadership and facilities. 

Some of the oustanding youth organisations in this country include: boy 
scouts, girl scouts, junior Red Cross, 4-H clubs, ocean youth association, 
YMCA, YWCA, and others. 

It is wddely recognised that every child needs to be in a family where 
he belongs, and to be reared by his own parents. But in cases when a child 
must be separated from his natural family because of various circumstances, 
measures must be taken to accommodate him either in an institutionj a 
foster home, or a vocational guidance foster home. In each case, the place- 
ment must be approved by the prefectural governor who is legally authorised 
to make the decision. A foster home is a home where a couple and a child 
acquire all the responsibilities and privileges of the natural child-parent 
relationship. Foster parents may hope to adopt the child in future, or they 
may want to do only what is possible for his immediate v/elfare. The number 
of foster homes registered was 9,714 in March 1978, and 2,980 homes took 
care of 3,557 children. From 1974 fiscal year short term foster care programme 
was developed for the need of short term foster care caused by mother’s in- 
hospital treatinent, etc. The number of shortterm foster homes registered in 
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■March 1978 was 584 and 183 children were taken. care of.. These placements 
are supervised by child welfare officers. 

CHILD WELFARE INSTITUTIONS 

Ciiildren who are orphans,.' who are not able to live with their pareots^ 
and who . are not under normal parental care because of parents’ having to 
work' for living, need special assistance. Children with physical or ineiital 
handicap also need special care. As far as possible they are kept at their own 
hollies and are given financial assistance from local governments and 
eounselliiig service by child guidance centres. At the same time, institutional 
care is also provided whenever necessary or advisable. 

As of October 1977, there were seventeen types of child wellhre institu- 
tions as listed in the next page. 

Children’s Allowance Law passed the Diet in May, 1971 and was enacted 
on January 1, 1972. This was one of the most important systems in social 
security which remained to be enacted, and voices for it had been raised 
frequently and strongly among the people. 

The purpose of this Law is to contribute to the stability of family life and 
to promote the healthy bringing-up of children under the age of 15, who 
belong to the families with three or more children under the age of 18. 

Children’s allowance of Yen 5,000 a month per child except for two chi Id ren 
(as from October 1978, Yen 6,000 for those of low income families) is granted 
to the person who takes care of and lives together in one household with three 
or more children. 

But, for those persons whose income is over the amount prescribed by the 
Cabinet Order according to the number of dependents, this allowance 
is not granted. 

The cost necessary for this allowance is met by : for the dependents of the 
employee, 70 per cent by the contribution from employers, 20 per cent from 
the national treasury, 5 per cent each from prefecture, and city, town or 
village; for the dependent of the non-employee, four-sixth of the cost by the 
national treasury, and one-sixth each by the prefecture, and city, town or 
village. 

But, for the dependent of a public employee^ the cost is met by 
either the central government, the local government, or public corporation. 

This system became fully effective from the fiscal year 1974 and before 
that date the person covered by this Law was ext^^ gradually; and as 
from January 1, 1972, the person covered was 5 years old or less; and as 
from April 1, 1973, 10 years old or less. 
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CHILD WELFARE INSTITUTIONS IN JAPAN 
(as of October, 1977) 

Number of Providing 

Typeofintitutions Institutions for 


Maternity Home — For expectant mothers who are unable to 

provide for their own care. 

992 

.7,614. 

Baby Home — For the care of infants under one year 

of age. 

125. 

4,239 

Mothers’ Home — For widows with children 

401 

7,979 

Day Nursery —To give daily care to infants and preschool 

children while their parents are at work. 

19,794 

1,895,320 

Children’s Centre —To give informal education and recreation. 

2,325, 


Children’s Flome —To protect and care for children without 
guardians, or those who have been 
maltreated. 

530 

35,110 

Home for Mentally — To give care and education to mentally 
Retarded Children retarded children. 

352 

26,237 

Mentally Retarded — To give daily care to the mentally retarded 
Children’s Day who come from their own homes. 

200 

7,545 

Care Centre 

Home for Blind — ^To give care and education to totally or 

Children partially blind children. 

32 

1,721 

Home for Deaf and —To give care and education to the deaf and 
Dumb Children mute, or those with severe hearing 

difficulties. 

36 

2,247 

Home for Physically — To provide physically weak children with 
Weak Children proper environment and good physical 

care. 

32 

1,944 

FIospital-FIome for — ^To give them medical treatment, physical 
Crippled Children therapy, and education. 

76 

9,614 

Physically Handi- — ^To give daily care to the crippled who come 

capped Children’s from their own homes. 

49 

2,065 

Day-Care Centre 

Hospital-Home for —To give the special care to severely physi- 
Severely Handi- cally and mentally double-handicapped 

capped Children children. 

45 

4,865 

liome for Emotion — To aim at treatment of emotionally disturb- 
aliy Disturbed ed children mainly under 12 years of age 

Children who show antisocial, predelinquent, 

a-sociai or neurotic behaviour. 

10 

500 

Home for Juvenile —To train and guide juvenile delinquents, 
Training & Educa- or potential juvenile delinquents. 

58 

5,283 

tion 

Children’s Play- — To give children the places to play. 

3,780 

— 

' ground ■ 
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The Netherlands 

Total Fopu fat ion Cfil Id ren (§-14) Percent 

(in million) 

I9TS 13.65 3.51 25J 

2§0§ 16.01 3.50 li.f 

T here is a long history of Dutch social security; provisions on an 
overall national basis go back to the turn of the century. The principle 
is now established that adequate and comprehensive legal social security 
provisions must be maintained to cover the entire population, or at least all 
residents. The history, organisation, financing and operations of the compo- 
nent schemes are quite complex. But briefly we can state that adequate security 
is provided against incapacity for work, children and sickness expenses, 
unemployment and old age retirement, and for widows and orphans. 

There are almost 4.5 million persons under age in this country. Child care 
and protection is involved with about 45,000 children. 

There are different ways by which a child comes into care or under protec- 
tion but this is almost always v/a judicial channels. Group names came into 
existence over the years. Thus one speaks of : 

1. children under guardianship (c. 18.300); 

2. children under family guardianship (c. 19.000); and 

3. juvenile offenders which have been punished (c. 5000). 

In order to obtain a clear view, the three groups of children under care 
and protection are dealt with separately here. 

During their minority all Netherlands children are subject to authority. 
This authority over persons of under age presents itself in two ways: parental 
rights or guardianship. As long as the situation in a family is normal, as long 
as no extraordinary circumstances occur — and fortunately this is the case 
with the overwhelming majority of our families — the children are under the 
parental rights. This means that both parents take care of their children and 
educate them, and that the father administers any property the child may 
have. He represents the child with third parties. 

The parental authority comes to an end, whenever the parents’ marriage 
is dissolved. Upon the death of one of the spouses, or in case of divorce, 
the marriage no longer exists, which ends the parental rights at the same 
time. 

From then on, the minor children of a family, subjected to such a change, 
are placed under guardianship. After the death of one parent the guardian- 
ship is entrusted to the surviving parent; after divorce, the judge appoints 
one of the two parents to be guardian. Although this group of children 
from defective families are the victims of circumstances, they are, 
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nevertlieless, not considered children .under care and protection; they are 
not 'children under guardianship’ in the sense this word has acquired in 
practice.. 

We only speak of children under guardianship if it concerns minors 
whose parents were deprived of parental rig.hts by the governiTient. These 
iiiinor cliildreii are placed under the guardianship of a third party. As a rule 
guardianship societies are charged with these guardianships. 

CHILDREN UNDER FAMILY GUARDIANSHIP 

Those concenied with child care and protection have learned much from 
the application of civil law measures by virtue of which parents lose their 
rights and children are reared as children under guardianship. Over the years,- 
a keener understanding has developed as to the cases presenting themselves 
for help under the existing legal rules. It was also discovered that a category 
of children exists whose parents were not to be considered for release or 
removal, but who were, all the same, in an unfavourable situation, one in 
which, there is the threat of drifting from bad to worse. So as to refine the 
existing system, 1921 saw supervision incorporated into the law (in force in 
1922), placing these minors within the reach of the judiciary. 

Supervision, sometimes also called family guardianship (unfortunately 
the latter word is confusing because it suggests that the whole family is under 
supervision), can be ordered, if a child is threatened with moral or physical 
danger. The measure of supervision implies that the child will be assigned a 
family giiardihn for the period of one year. The family guardian will, besides 
the parents — who keep their parental rights — give leadership to the child. 
The intention is that, through the positive collaboration of the family guar- 
dian, parents and child, the moral and physical danger will be pushed back 
and, if possible, will even disappear entirely. 

The children under olficial supervision are called children under family 
guardianship; for some years they have contributed the biggest category of 
children under care and protection. The attractive feature of supervision is 
thati in principle, children and parents can stay together during the period of 
supervision, and parental rights are not taken away. However, it is not always 
easy for parents of supervised children to accept the authority of a family 
guardian. It is understandable that the family guardian concerned must have 
patience and tact. 

The measure of family guardianship is decreed after a civil law procedure ; 
this may be the case where the child is endangered, without the child himself 
having committed a punishable act. This also applies, if the child is not yet 
12 years of age, for 12 years is the age at which children’s penal law can be 
applied. 

Supervision by virtue of penal law is imposed when the punishable act 
shows a symptom of the attitude in life of the — mostly somewhat older — 
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child wMclUiarbour^^ the future. We. leave the .VMldreii dealt 

with under civil law’ here and arrive at the third category of children, viz., 
those whose criminal prosecution is considered. 

JUVENILE OFFENDERS 

For the sake of clarity some rounded figures should be mentioned here. 
Besides more than 4,000 minors, found guilty of an offence, there are more 
than 5,000 children who are suspected offenders, but who are not prosecuted, 
and this on a yearly basis. 

About 25,000 children are annually found guilty of a law violation, 
whereas about 7,500 minors are suspects in such cases, without being prose- 
cuted. It is interesting to note these figures as a matter of comparison; it 
would, however, go too far to brand these thousands of young offenders as 
children under care and protection. Of course, among them one finds a number 
guilty of serious offences, such as hooliganism or drunkenness in public. 
However, the great majority of them commit traffic offences, which in them- 
selves do not make a child a subject for child care and protection. Let us, 
therefore, return to that group of more than 4,000 children found guilty of an 
offence. 

Contrary to the children under guardianship and family guardianship, 
who may be at any age between 0 and 21 years, we find in the category of 
children committed by the courts only those between 12 and 18 years. If the 
personality of the youthful offender would seem to make it preferable, a 
penalty or correctional measure according to the Children’s Acts may be 
imposed until the age of 21. Apart from the above, it is also possible in special 
cases that a minor, over 16 years of age, stands trial on the basis of the penal 
law for adults. Naturally, this exception is only applied if the young person 
concerned has committed a very serious crime and at the same time does 
not any longer show anything childlike in the make-up of his personality. 

The juvenile offenders comprise the last group of children under care and 
protection. Flowever, they are not a homogeneous group, for the offences 
they commit are dissimilar^ although the offences against property dominate 
in children’s criminality; their personal circumstances are different and, 
finally, there exists an extensive range of trial possibilities. 

Thus the children’s judge has the choice of punishment or of taking other 
measures. It is not a simple matter to say when a juvenile delinquent will 
receive punishment or when other measures will be taken against him. Very 
generally, one may say that punishment is meted outj when a short, firm and 
limited correction seems in order. The idea of other legal measures is to 
change the child’s whole outlook on life. Therefore, other measures have a 
less defined character than punishment. In practice, they are sometimes 
experienced as heavier than punishment^ contrary to what one would expect 
from the word ‘measure’. 
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The system of punishment and other measures relative to juveniles has 
been embodied in the law since 1901, and became operative in 1905. 

ON THE PART OF GOVERNMENT 

The application of the Children’s Acts and the regulations attached 
thereto belong to the field of activities of the Ministry of Justice. The directo- 
rate of child care and protection of this Ministry is particularly charged with 
this work. The dilferent facets of the duties of this directorate are: a super- 
visory duty, a subsidising duty, and an executive function of its own. 

Each district has a council for child care and protection, consisting of a 
council, composed of non-salaried members, appointed by the Crown, and a 
bureau with salaried professional pensonnel. The council’s secretary is also 
the director of the bureau. He or she is the tie between the policy-making part 
of the council for child care and protection, and its executive part. 

It is intended that the council creates a centre of child care and protection 
within the district, from which a stimulating counselling force emanates. 
Unfortunately, at this moment the councils are so overburdened by their other 
duties, that the central function has not been able to prosper fully. The 
council compiles informative reports to the courts. These reports may 
relate to matters of civil law, such as the removal or release of parental 
rights or guardianship, the custody of a child after divorce, supervision or 
adoption, etc.j but the council also submits its reports in penal cases. 

The council may appear as a party in the action, by which maintenance 
contributions are requested (e.g., on behalf of children, after the parents’ 
divorce, or in a paternity suit). Moreover, the council has an important task 
in collecting these funds. 

Of all other duties performed by the councils, the temporary care of 
children, entrusted to the council for child care and protection by the court 
or the public prosecutor, should be mentioned (c. 2000 children). 

The council is a kind of gateway-building. All minors have to pass tlirough 
this gateway before they arc ‘children in care and protection’. All private 
institutions in this field have contacts with the council. □ 


Tanzania 

Total Population Children (0-14) 
(in million) 

I97S . 14.70 .490 ■■ 

34.00 . ; 15.50 


I N TANZANIA, in the home, children arc seen as the re.sponsibility 
of the mother. Very often the father does not involve himself in their 


Per cent 

46.9 

45.6 


854 Tanzania 


up-bringing. At government level, children are seen as the responsibility of 
certain ministries; either the Ministry of National Education or the Ministry 
of Labour and Social Welfare. Tanzania is yet to recognise in practice that 
children are the responsibility of the whole nation. The operations of every 
mihistry affect the children, and there is need to take care that the state’s 
activities take the needs of the children into account. 

For example, when Tanzania decides on a scheme to expand the cultiva- 
tion of cash crops in villages, it is important to ask whether in so doing the 
cultivation of millet, peas or groundnuts which have previously ensured 
good health for the children will be reduced. And if such a reduction in food 
growing is likely, is the country quite sure that the extra money earned from 
cash crops will be spent on buying good food for the children, rather than 
on more cattle, or on getting drunk? If such a danger exists, how to adjust 
the programme? 

In village Butima, for instance, they are producing and selling milk to a 
dairy plant. But it is beginning to appear that they have started to sell all 
the milk. They are not keeping some for use at home, especially for the use 
of the children. This mistake has yet to be corrected. 

Again, when the state decides to establish an industry, it is not asked 
whether working mothers will find it easier to look after their small children 
if there is one large factory or two small ones. 

From earliest times it has been known that care of the child begins with 
the care for the mother. Therefore consideration of a woman's health tradi- 
tionally began even before conception^ because it was realised that frequent 
pregnancies harmed the health of both the mother and the children. The 
importance of child spacing was not discovered by UMATI. It has been known 
for a very long time. (UMATI is the local organisation for family planning 
and responsible parenthood). 

Similarly, Tanzanians knew the importance of good food for expectant 
and lactating mothers. It is true there were some food taboos, and some of 
these were without foundation. Nonetheless, the importance of providing 
nutritious food for mothers was recognised. Nowadays, they can use modern 
methods of child spacing. Parents can learn about these methods in the 
maternal and child health (MCH) clinics which are now available in many 
health centres, dispensaries and even hospitals. At the same time, pregnant 
and lactating mothers can get education about appropriate food while attend- 
ing the clinics. 

Tanzania realises the importance of maternal and child health clinics. 
Therefore^ one way in which Tanzania will be participating in the lYC 
will be to open more clinics of this kind. More than 200 new clinics will be 
opened in 1979. 

Tanzania is aware that children should have a better chance of growing 
up than they now have. And health is not just a matter of attending the 
clinic at the right time and having the necessary vaccinations. It is the 
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balanced diet and general cleanliness which are the strongest protection 
against disease. And these things are increasingly within the Tanzanians’ 
ability. 

Tanzanian children who die from malnutrition, or from illnesses which 
cause death only because the child is undernourished, are more often victims 
of igriotarice and failure to plan properly than of any actual shortage of good. 
Mostly, the food necessary for the health of the mother and the child is 
available, but it is not used either because of ignorance or because of tradi- 
tional taboos which have no meaning or truth. One of the tasks of Tanzanian 
doctors and nurses, agricultural extension officers and primary school 
teachers is to give help in teaching and explaining the kinds of food needed for 
good health, and how to prepare and preserve them. The Tanzanian food and 
nutrition centre publishes booklets and a journal from which village leaders 
and all who have learned to read through the adult literaey campaign can 
know more about these matters. This centre also organises seminars, courses, 
and studies on all the matters related to nutrition — including the importance 
of cleanliness. 

In the past four years, Tanzania has made very great progress in providing 
primary education for all school-age children. But much has yet to be done 
to provide facilities for schooling with enough classrooms, books, materials, 
teachers, and food. ‘And food’ is important. 

In some of the Tanzanian villages one of the biggest problems, especially 
in primary schools, is that many children get no food in the morning. They 
leave their homes on empty stomach and there are no arrangements for 
feeding them at school. During the lYC there is a proposal to provide children 
with something to eat, either before going to school or at school. 

There is need to have day-care centres or nursery schools organised and 
run by the village or by the women working through the Union of Tanzania 
Women (UTW). Such centres could be of very great importance, for they 
can ensure that children are properly looked after while mothers are working 
on the farms or elsewhere. During the lYC there are proposals to increase 
the number of these centres everywhere— in the towns and in the villages. 
Such centres would at the same time ensure that the children get good food. 

ORGANISATIONAL STRUCTURE 

In order to facilitate the realisation of the main objectives of the lYC— to 
encourage raising significantly the level of services benefi.ing children on a 
permanent basis — specific structures have been set up at diffeient levels. 

A National Committee for the International Year of the Child (1979) 
was formed at the end of 1977. The National Committee is a policy-formulat- 
ing/decision-making body on lYC matters. An advisory and planning sub- 
committee has also been formed. Composed of technocrats in child-related 
issues the sub-committee is responsible for the drawing up of guidelines for 
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submission to the National Committee for recognition and appro val. lt is also 
responsible for the interpretation of policies determined by the National 
Committee. 

The National Committee and the Prime Minister’s office have agreed on 
the need to establish regional lYC committees both on the mainland and on 
the isles. These committees will be chaired by the regional commissioners, 
who arc also the regional party secretaries and will comprise regional func- 
tional officers and all the regional functionaries of the party affiliates, /.£>., 
youth, women, parents and workers’ organisations. The functions of these 
coumittecs will be similar to those of the National Committee, but at the 
grassroot level. The regional commissioner wiil submit plans and recommen- 
dations on child-related issues to the Prime Minister’s office, and a copy to 
the lYC secretariat, in order to enable the National Committee to appreciate 
and do something about existing conditions affecting children at all levels. 

There are a number of programmes that have been identified for imple- 
mentation during and after 1979. The implementation of each programme 
will be the responsibility of more than one sectoral ministry or organisation, 
in accordance with the overall desire to assume an integrated approach to 
the rendering of services benefiting children. 

Some of the more important programmes are stock-taking activities. 
These are mainly studies in different aspects of children’s programmes. These 
are aimed at providing information on the situation of children that would 
be critical for government policy determination/consolidation, for decision- 
making, in programming and for effective project management. It is planned 
that studies be undertaken on the following areas : 

(/) Study on the legal rights of the child and its mother: Work on this 
study began during the final quarter of last year. Presently, the field 
research is in progress. It is hoped that by the end of July, Mrs. Jane 
Kikopa, who is the principal researcher, will be able to present 
a draft report. Mrs. Kikopa is Assistant Lecturer in Family Law at 
the University of Dar es Salaam. 

(ii) Towards the establishment of minimum conditions for optimum 
child care in Tanzania through nursery schools/day care centres: A 
study: The principal researchers for this study are Prof. C.K. Omari, 
Head of the Sociology Department and Prof. I.M. Omari, Head of 
the Education Department at the University of Dar es Salaam. 

Work on this study is also well under way. A congress on early 
childhood education is planned for in connection with this study in 
December, after which a full report with recommendations M'ill be 
submitted to the National Committee, for approval and adoption, 
(in) Other areas to be looked into include road safety for children. 

(iv) A study on juvenile delinquency: work on this project is well under 
way. ' ; , , , , 
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(v) A study on handicapped children. 

(w) A study on the health and nutritional status of children and youth 
(up to primary school, Le.^ 15 years): position paper being compiled. 

One of,, the major constraints to the .success of developnient programmes 
in Tanzania as a whole and lYC projects especially at this point and time is 
lack of funds. To-date, the National Committee does not have any funds for 
supporting any of the programmes identified. Efiorts are under way to secure 
the necessary go-ahead from the party for the Committee to launch a fund- 
raising programme. 

Meantime, Tanzania is concentrating its efforts on the consolidation of 
policy affecting children, because in principle this exercise is a basic requisite. 
Besides, it should not entail a lot of funds. Once this is accomplished, and the 
full integration of programmes benefiting children is achieved, it is hoped 
that the actual implementation of the projects would subsequently fall in 
line with the overall national development programme. 


□ 


Survey— inciian States 


Chllci Welfare Developments in Indian States 


Bihar 

A ccording to the 1971 census, Bihar has 23.51 million children, i.e., 
about 42 per cent of the total population of the State. 11.92 million 
children belong to the age group 0-6. 81 per cent of the children reside in 
villages. 

General education of children is looked after by the education department 
of the State which has taken up several schemes for implementation in the 
Sixth Plan. 

At the elementary stage of education, emphasis would be on extending 
education to non-attending children, reduction of wastage and stagnation, 
and raising the attendance rates. Special attention would be paid to the 
education of girls and of children belonging to the scheduled castes and 
scheduled tribes, weaker sections of the society and backward areas 
children to remove the imbalance in social and economic development. 

At the secondary and university stages of education, emphasis would be 
on the normal development and consolidation of facilities^rather than expan- 
sion. Programmes would be drawn for the provision andextension of students’ 
welfare facilities, including scholarships and hostel facilities and for the 
separation of post-secondary classes from the universities to make teaching 
in them more meaningful through reduction of the students in the universities 
and degree colleges. 

Towards vocationalisation of education, non-academic courses of terminal 
education and training (flexible in terms of duration, subject content and 
organisation), which are employment oriented and directly useful to the 
students, would be made available to the extent possible so that post-middle 
and post-high school leavers may be prepared for employment. Efforts would 
be made to dovetail these courses with the rural development programmes. 

In order to attract children for regular schooling, pre-school classes are 
being added to all the primary schools in the 263 low literacy blocks where the 
percentage of literacy is up to 15. These classes would be equipped with play 
equipments and other accessories required for running pre-primary classes 
on montessori and kindergarten basis. Besides, 5 model pre-primary schools 
are proposed to be established in each district. The existing pre-primary 
institutions would be given financial assistance for their proper and efficient 
functioning. An outlay of Rs. 100 lakhs is proposed for the purpose. 
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The take off position of enrolment in the age-group 6-14 at the end of 

1977- 78 is far behind the goal of'universal^sation of education. Out of the 
eligible population of 13.12 million children, only 7.47 million children 
have been enrolled, giving a percentage of 56.92 (77.69 per cent boys and 
34.86 per cent girls.) 

The enrolment of scheduled caste and scheduled tribe children, as compared 
to the enrolment of children of all communities, in the State, is also low. In 
1974-75 only 34.1 per cent of scheduled caste children in the age group 6-1 1 
were enrolled, as against 58.53 per cent children of all communities. Similarly 
in the age group 1 1-14, the percentage of enrolment of scheduled caste children 
in schools was only 11.2^ as against the State’s average of 24.67. 

To achieve full enrol'mentof children in theage group6-14duiing]978-83, 
6.44 million additional children, 1.93 million boys and 4.52 million girls, 
will have to be enrolled during the period, since the population of children in 
this age group would grow to 13.91 million, 7. 1 8 million boys and 6.73 million 
girls. According to the recommendations of the working group on universali- 
sation of elementary educationj a target of 90 per cent has been set for the 

1978- 83 plan, 96 per cent boys and 84 per cent girls. However, in the back- 
ground of the achievements made, and the physical and financial resources 
in sight, it may be not possible for the State to achieve 90 per cent enrolment 
by 1982-83. In view of this it is proposed to enrol only 2.78 million additional 
children, 1.14 million boys and 1.64 million girls, during the plan 1978-83 
raising the percentage of enrolment to 73.68, 89.10 boys and 57.23 girls. 

Out of the 2.78 million of additional children proposed to be enrolled, 
2.06 million would be covered under the formal schooling System and the 
rest 0.72 million through the non-formal system. Thus it is proposed to cover 
74.27 per cent of additional children under the formal schooling system and 
25.73 per cent under the non-formal system. 

Under the non-formal system of education, an additional 0.72 million 
children, 0.32 million boys and 0.37 million girls, are proposed to be covered. 
Children of the age group 6-14, who have either dropped out or have never 
attended schools^ would be mainly covered under this system of education. 

The welfare department looks afterthe educationof the children belonging 
to backward classes, the nutrition programme and other problems of general 
children also. 

Promotion of girls’ education would be possible only if they are encourag- 
ed to reside in hostels. It is, therefore, proposed to introduce a new scheme for 
giving hostel grants at the rate of Rs. 60 per month to scheduled caste girls. 
An outlay of Rs. 14 lakhs is proposed to benefit 1,940 girls with a sub-plan 
component of Rs. 1 lakh to benefit 1,453 girls in the area concerned. 

All scheduled caste students are not yet getting stipend due to paucity of 
funds. Book grants are, therefore, given to such students as are not awarded 
stipends. During 1978-83, it is proposed to cover 175,000 students at a cost 
ofRs. 17 . 501 akhs, out of which a sum of Rs. 4 lakhs is propo.sed for the 


sub-plan, the latter to cover 4,000 students. 

To prepare the ground for scheduled caste students, talcing up science 
based technical courses at the college level, it is necessary to build up their 
science education at the high school stage. It is, therefore, proposed to organise 
special science coaching for them. Science teachers will be specially selected 
for coaching the students after school hours, for which they will be paid 
additional remuneration. The students will also be given grants as an incentive 
to attend the coaching classes. For this scheme, an outlay of Rs. 22 lakhs is 

proposed, with the sub-plan content of Rs. 2 lakhs. 

There are 76 residential schools at present; 25 new residential schools will 
be opened and 19 residential middle schools will be upgraded as residential 
high schools, taking the total number of residential high schools to 63 by 
1978-83. At present, only 17 residential schools have buildings. It is proposed 
to construct 10 more buildings during 1978-83. 

It is proposed to open 150 new hostels during the plan 1978-83 to take the 
total number of scheduled castes hostels to 250 according to the policy to 
open at least one hostel for scheduled caste students in each block Ten 
hostel buildings will also be constructed during the plan period. For these 
items, an outlay of Rs. 57 lakhs is proposed, out of which Rs. 3 lakhs is 

proposed for the sub-plan for opening of 15 new hostels. 

There are, at present, three blind schools located at Patna, Ranchi and 
Darbhanga. Considering the need for such a school in each of the seven 
divisions m the State, it is proposed to establish 4 more blind schools one in 
each of the remaining divisions during 1978-83. A sum of Rs. 33 kkhs is 

accordinglyproposedforthe purpose, outofwhichRs. 14.70 lakhsk 

tod Tie cMmgthto schook would bo mainlined omof ti 

There are only two deaf and dumb schools in the State. It is proposed to 
establish two more schools one at Ranchi and the other at Bhaaadnur dnl! 

the 1978-83 pM period for which Rs. 19.25 lakhs is prop sedSrsubTan 
component of Rs. 9 lakhs. ^ wunasuopjan 

Stipends to the handicapped students are awarded by the State Govern 

1,0/s Students duiing 1978-83 for which Rs. 3.75 lakhs is proposed For the 
sub-plau a sum of Rs. 2,50 lakhs is proposed to benefit 830 sStudrats 
Ill-nourishmentofthechildren nursing motl'ercartni * n students. 

bee. the tnai. oato for high 

therefore, been the endeavour of the government both ’ 

State levels to provide nutritious 2^0^! ’ . " 

specially in the tribal, backward and slum areL^''^^'^* of population, living 

^’'over'o'Si” 7?°““' 1”8-83‘S 

- .000 nutrition centres are running in the State which feed children 
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below 6 years of age and pregnant and lactatiog mothers. Centres are run 
by voluntary organisations which get an honorarium of Rs. 20 per month. 
Intensive child development services projects are running in seven CD blocks. 
Besides, nutrition programme is being considered to be run in 3,200 centres 
of 50 seleeted underdeveloped CD blocks^ which is expected to cost Rs. 46 
lakhs. 

The Bihar Children Ordinance has already been promulgated in 1979. 
Seven special courts and seven boards will be opened during this year to look 
after the welfare of children. 

The health department is mainly responsible for the health of children. 
Mass immumsation scheme, polio and triple antigen vaccination prog- 
rammeS;i health check-up of school going children, etc., are the work done by 
this department. During the lYC one child division in each subdivisionai 
hospital has been opened for which one paediatrician will be posted. 

In order to protect the health, safety and welfare of working children, 
below the age group of 18, the labour department has been made responsible 
to enforce the Shops and Commercial Establishment Act, the Factory Act, 
the Minimum Wages Act, the Equal Remuneration Act, etc. 

Juvenile crime is yet another problem which requires adequate attention. 
The prison department carries out a programme of reformatory school for 
juvenile officers. This work is now going to be transferred to the welfare 
department. 

O 

Delhi 


T he WORK of child welfare in the Union Territory of Delhi is being 
looked after by the directorate of social welfare. The activities under- 
taken by this directorate are mostly covered under the Children Act, 1960. A 
number of institutions are being run by the Administration. Apart from this, 
grant-in-aid is given by the Administration to voluntary organisations 
engaged in child welfare and needing financial assistance. 

Realising the immense importance of child welfare, Delhi was in the 
forefront to implement the Children Act, 1960 which is considered to be an 
ideal legislation to look after and to reform the juvenile offender and the 
unprotected and destitute child. Under this Act, separate institutions for 
boys and girls have been established to provide boarding and lodging, 
medical care, education and vocational training with a view to rehabijitate 
them in society as useful citizens. Two observation homes, one for male and 
the other for female^ are functioning as per the provisions of the Act. The 
statutory institutions established under the Children Act along with their 
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present. strength are given below: 


Name of the Institution 


1. Observation Home for Boys 

'' Kotla, .New 
Delhi, 

2. Observation Home for Girls, 
A"38, Kirti Nagar, New 
Delhi, 

3. Children’s Home for Boys, 
Kingsway Gamp, Delhi. 


4. Children Home for Girls-T, 
Tihar, New Delhi. 

5. Children Home for Girls-II, 
A, 38-Kirti Nagar, New 
Delhi. 

6. Home for Mentally Retarded 
Persons, Kasturba Niketan, 
Lajpat Nagar, New Delhi. 

7. Home for Mentally Retarded 
Children (Girls) Annexue, 
14/78, Punjabi Bagh, New 
Delhi. 

8. Children Home (Beggars) 
Boys, Narela. 


9. Children Home-II 
Kingsway Camp, Delhi. 

10. Special School for Boys, 
1, Ferozshah Kotla, New 
Delhi. 


Nature of Services Rendered No. of 

Benefici* 
. aries 

Care of neglected delinquent boys pending 158 
disposal of their cases before the children’s 
court/child welfare board. 

Care of neglected delinquent girls pending 33 
disposal of their cases before the children’s 
court/child welfare board. 

An institution providing care, treatment, 323 
education and vocational training in 
weaving, tailoring, welding, wiremen, titter, 
barber, domestic science and band playing, 
to neglected boys committed to its care. 

It has two village annexes with 25 to 50 
children in each where selected children 
having special aptitude for education 
are kept. They attend community schools 
and also participate in recreational and 
other activities of the community. 

Provides education and vocational training 118 
in tailoring to neglected girls. 

To provide free boarding lodging, medical, 146 
educational and recreational facilities to 
the inmates between the age group of 0-12 
years. 

Provides specialised education training in 46 
carpentary and occupational therapy. 

Educable and trainable mentally retarded 49 
Children are provided education and train- 
ing in tailoring by individualised assignment. 

Education and vocational training in 250 
tailoring and arts and drawing for children 
arrested with beggars and committed by 
the board. 

To provide free board ing,lodging, medical, 110 

educational and recreational facilities to the 
inmates. 

Educational, training and treatment to 15 
delinquent boys committed to its care by 
children’s court. 


Besides^ there are over 20 voluntary organisations working in the field of 
child welfare in Delhi. 
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FOSTER CARE AND OTHER SERVICES 

Foster care service is a relatively new development in the field of child 
care. It has been recognised that the institution leaves a stigma on the child if 
he is institutionalised. Institutionj howsoever good facilities they may have, 
cannot be a substitute for the family. Under the scheme, destitute, abandoned 
and orphan cMldren of tender age are placed under the care of foster parents 
through the child welfare board. The families which receive the children to 
bring them up are given an assistance of Rs. 30 per month per child. The 
benefit of this scheme is that the emotional cliniate in the family assures a 
child that he is wanted and this gives the child a sense of belonging, The love 
and affection showered by the family fills the biggest void in their lives. 

With a view to stem the tide of juvenile delinquency two bureaus are 
functioning. They provide preventive services for children who exhibit pre- 
delinquency tendencies or pose behavioural problems. These bureaus woiJc in 
close cooperation with the family, school and community with a view to 
identify problem children and find solution by providing a healthy 
emotional and mental atmosphere. 

With the increased cost of living and gradual industrialisation in Delhi, 
it has become necessary for a large number of women to work in industrial 
or semi-industrial undertakings to supplement the income of their family. 
When both husband and wife go for workj there is none to look after their 
children. For them, 1 1 (day-care) centres have been started in various localities 
of Delhi. At a nominal charge, the children are provided care, food and medi- 
cal care where necessary. 

To isolate children belonging to criminal tribes and other oppressed 
sections from the unhealthy and pernicious environments of their families 
and to make them good citizens through proper mental development, three 
institutions^ two for boys and one for girls, have been established. The 
children of these institutions are provided free boarding and lodging, educa- 
tion and craft training. They attend regular community schools and partici- 
pate in other community programmes. The admission is made purely on a 
voluntary basis. 

For the deaf and mute children, the Lady Noyce school for the deaf and 
dumb is being run. It has over 500 students. The idea is to give education to 
the deaf and dumb children so as to make them self supporting. It has facili- 
ties for occupational training also and is the first higher secondary school of 
its kind in India. 

For the blind boys, a school was established in 1969. It has facilities for 
education and training in various useful trades. At present the strength of 
this institution is 60. 

In order to provide monetary assistance to those poor parents who are 
unable to send their physically handicapped children to school and to 
provide an incentive to the physically handicapped children for their 
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meritorious performance in studies, a sclienie of stipends has also been 
implemented. 

With a view to segregate the children from their leprosy affected parents 
and to save them from the onslaught of the disease, the Administration has 
set up three institutions, two for boys and one for girls. The children of these 
homes are sent to community schools for education. These institutions provide 
facilities for their physical and mental growth. Intensive medical care is given 
to each child, 

A new home for selected destitute and unattached children, deprived of 

parental affection, has been started in 1974-75. The aim of this scheme is to 
give these children a homely and family like atmosphere which is essential 
for their development. The children will be given individual care and parental 
affection which is not possible in biginstitutions. 

Nutritive food is provided to about one lakh children in 0-6 age group 
The department is running 602 centres in slum areas where nutritive food is' 
distributed daily free of cost. 

The integrated child development services project (ICDS) in Delhi was 
launched in 1975 with the establishment of 100 anganwadies centres in the 
Jama Masjid area. Subsequently, one more ICDS project was started in 
Mangolpuri and Sultanpuri resettlement colonies. Five more such projects 
are being started in the resettlement colonies during this year About 9 166 
nursing and pregnant mothers and 32,523 children are benefited under this 
project. The scheme envisages a package of services to the 0-6 age group / e 
supplementary nutrition, health check up, immunisation, referral services' 
health and nutrition education to children, non-formal education to pre- 
school children and functional literacy for adults. 


o 


Gujarat 


QOCIAL DEFENCE activities in Gujarat State cover a wide variety of 

kJ servicesmeantforthemostdeservingsectorsofour society, v/z.. the helo- 

ess, the destitute, neglected, exploited, handicapped, aged and infirm those 
released from institutions, including discharged prisoners, coverTi Iff the 
distiictsofthe State. In a way social defence activities are designed to protect 
the society from the menacing influence of the evils of anti-social eimen 
and to promote the welfare of the vulnerable sections of the community predi- 
sposed to such evil influences. To achieve this goal, the State Government has 
undertaken various measures, and implements various social legislations fS 
the care, protection, education, training and rehabilitation of the destitute 
the neglected and the delinquent children, the foresaken and forlorn and 
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victimised women, the distressed and the deprived, physically handicapped, 
the aged and iuflrm. 

DEMOGRAPHIC DATA ON CHILDREN 

The Gujarat State was formed in 1960 after the bifurcation of the bigger 
bilingual Bombay State. The total population of the State as per the 1971 
census is 26.7 million of wlrich 13.8 million are males and 12.9 million 
females. Children in the age group 0-14 years are 11.5 million— boys 6.0 
million and girls 5.5 million, i.e., about 42 per cent of the total population of 
the State. 

Out of the total population of the State 18.2 million live in rural areas and 
the others in the urban. From this we can infer that 50 per cent of the total 
children population, i.e.. 5.7 million reside in the rural areas of the State. 
Out of the total population of the State 14 per cent belong to scheduled tribes. 
So 1.7 million children belong to scheduled castes. Out of the total children 
population 20 to 21 per cent belong to scheduled castes and scheduled tribes. 

For dealing with the problem of the destitute, delinquent , forlorn, and 
controllable children, the Bombay Children Act, 1948 and the Saurashtra 
Children Act, 1956 have been made applicable to the whole of the State. 
At present there are 22 remand/observation homes, 6 certified/special schools 
of which 2 are for girls. Over and above this 26 voluntary organisations have 
been declared as fit person institutions under these Acts. As a part of celebra- 
tion oflYC, 1979, one remand home under the Children Act will be established 
in the tribal areas in 1979 and a provision of Rs. 0.07 lakhs has been made for 
it in the current year. 

Besides the above statutory programme under the Children Act there are 
12 voluntary organisations which have been recognised as orphanages. They 
are playing a very vital role in upbringing, educating and rehabilitating orphan 
children in the State. The children are admitted in these institutions directly 
without any order from the juvenile court. These children are provided 
boarding-lodging, medical and other facilities, free of co.st. They also run 
schools for these children. The Anathashram at Surendranagar also runs a 
primary teachers’ training college for orphan children. All these institutions 
are paid grant-in-aid by the government. 

State 'Government also runs foundling homes. At pre.seiU there are 3 
foimdliiig homes attached to the State homes at Surat, Vadodara and at the 
reception centre at Surendranagar. Children of unmarried mothers, children 
found discarded on streets, in trains and in other public places and who are 
lost and found destitute are admitted in these foundling homes. They should 
be in the age-group 0 to 6 years. 

All the voluntary institutions working for the welfare of children and 
women have to take licence under the Licencing Act, 1956. At present, there 
are 44 such institutions working in the State. Out of these, 35 institutions are 
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working for the rehabilitation and welfare of children. For their development, 

these institutions are paid building and equipment grants. 

To cater to the needs of orphan children, 17 voluntary organisations in 
the State have taken Up the Government of India scheme of welfare of desti- 
tute children. Under this scheme, 33 cottages, each of 25 children, have been 
established and 825 children have been covered under this scheme. As a part 
of the lYC one cottage type of home for destitute children will be established 
in tribal areas and Rs. 0.50 lakhs have been provided for it. 

WELFARE OF PHYSICALLY HANDICAPPED CHILDREN 

Various activities for the education, training and rehabilitation of physi- 
cally handicapped children are carried out by the State Government and 
voluntary organisations. At present there are in all 55 institutions for this 
purpose. Out of them, 9 are run by the Government and 46 by voluntary 
organisations, the details of which are as follows : 


Sr. 

No. 

Category of Institution 

No. 



Govt. 


Total no. of benefich^ 
nej 1977-78 

1. 

Institutions for blind children 

3 

18 

864 

2. 

Institutions for deaf and dumb children 

2 

17 

1,495 

3, 

Institutions for orthopaedically handi- 
capped children 

2 

4 

436 

4. 

Homes for mentally retarded children 

2 

7 

720 


Total 

9 

46 

3,515 


A majority of these institutions are residential and they provide free lodging 
and boarding facilities, in addition to free education and vocational training. 
Most of these institutions impart training in crafts such as tailoring, carpen- 
tary, weaving, printing, cane work, etc. The Tata Agricultural and Rural 
Training Centre for the Blind at Phansa (Dist. Valsad) imparts training in 
agriculture, horticulture, gardening, dairy-farming, poultry-farming, etc. 
Physically handicapped children are given primary education upto standard 
VII in these institutions. The secondary school for the blind at Vastrapur 
(Ahmedabad) and at Sabarmati (Ahmedabad) are -imparting education up 
to SSC level. 

The scheme of integrated education for the physically handicapped is 
being implemented in the State since 1963. Vividlaxi Vidyamandir; Palanpur 
(Dist. Banaskantha) which is a normal school has undertaken the integrated 
education programme for blind children since 1963. At present 30 blind 
children are taking benefit of this scheme. 

The municipal corporations of Baroda and Surat are running deaf and 
dumb schools as part of the normal schools^ The deaf-dumb children 


ChiM Welfare Developments in Indian States 867 

participate in common activities like games, crafts, etc .5 with the normal 
children. Other special subjects such as speech therapy and audio-visual 
training are given by special teachers. At present about 60 children are taking 
advantage of this scheme. 

The orthopaedically handicapped children attend the special classes in 
their own institutions and for other subjects they attend the normal schools. 
Thus they have been fully integrated with the normal children. 

NON-INSTITUTIONAL PROGRAMMES 

The directorate of social defence has undertaken various non-institutional 
programmes for child welfare, women welfare, youthful offenders, etc. 

Slum areas are the breeding places of delinquency. With a view to provide 
recreational and psychological help and to inculcate the quality of leadership 
among the children residing in the slum areas, the department has imple- 
mented a scheme of juvenile guidance centres through voluntary organisations 
on grant-in-aid basis. At present there are 16 juvenile guidance centres in 
different parts of the State. In the city of Ahmedabad a pilot project with three 
sub-centres for the prevention of juvenile beggary and delinquency has 
also been started in the slum areas of Naroda, Rakhial and Asarwa (Ahmeda- 
bad City). In this project the children are provided with recreational facilities 
and vocation training and case-work services by the community organisers. 
Every year nearly 3,000 children are taking benefit of this project. 

As a part of o bservance of the lYC, the department has taken up a scheme 
of establishment of childrens centres for the all round development of 
children. After the establishment of the industrial estates at district level, 
industrialisation has spread even to rural areas. The district and taluk head- 
quarters towns are facing the problem of over-crowding, insufficient housing 
facilities, lack of sanitation, etc., leading to juvenile delinquency. Such small 
district level towns are also in need of children’s centres for the proper and 
allround growth of children. With this in view the department has formulated 
a scheme of establishing 100 children’s centres in the State. The scheme has 
been approved by the State Government on a pilot basis during 1979-80 
with the sanction of 10 children’s centres and a provision of Rs. 0.50 lakhs 
has been made. 

. With a view to provide near family atmosphere to the orphan children the 
State has implemented the Centrally sponsored scheme of foster care services 
on a pilot basis in the cities of Ahmedabad and Vadodara, through the 
Gujarat State Probation and After Care Association. It is intended to cover 
100 orphan children under this scheme during 1979-80. 

A scheme of granting scholarships to destitute children has also been 
taken up under the plan programmes. During 1978-79, 12 destitute children 
were benefited and scholarships to the tune of Rs. 16,500 have been granted 
to the destitute children for furtherance of their technical and higher studies. 
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THE CHILD MARRIAGE PREVENTION WORK 

The Child Marriage Restraint Act, 1929 has been made applicable to the 
whole of the State with the appointment of the child marriage prevention 
officers at Ahmedabad and Vadodara cities. 

Subsequently when the work under the Child Marriage Restraint Act got 
momentum 4 more child marriage prevention officers each at district head- 
quarters, vh., Junagadh, Bhavnagai-j Rajkot and Surat, were appointed. 

During 1978-79, 874 cases were received under the Act. Out of these, 164 
child marriages were prevented and 45 cases were filed in the court. 380 cases 
were entrusted to the police for inquiry and for filing cases under this Act. 

SCHOLARSHIPS AND OTHER AID TO PHYSICALLY HANDICAPPED 

The State Government awards scholarships to physically handicapped 
students up to standard VllI to those who have ohtained at least 40 per cent 
marks at their last annual examination. 

The details of scholarships sanctioned during the year 1978-79 are as 
under : 

Blind 21; Deaf and Dumb 91; Orth. Handi. 825; Total 937. 

Total amount of scholarships granted: Rs. 2,74,600. 

Tlic Government of India scholarships to the physically handicapped 
children is forwarded from standard IX onwards through this directorate. 
The details of Government of India scholarships for the year 1978-79 are as 
under: 

Blind 80; Deaf and Dumb 14; Ortho. Handi. 765; Total 859. 

Total amount of scholarships granted: Rs. 5,49^545. 

The scheme of giving financial assistance to physically handicapped 
children of weaker sections of the society for purchase of artificial limbs, 
tricycles, hearing aids, etc. is in force in the State since 1970. Financial 
assistance upto Rs. 300 used to be given as per the income of the applicant. 
The rate of financial assistance has been enhanced from Rs. 300 to Rs. 600 
with effect from April 1978. The details of prosthetic aids given during 
1978-79 are as under: 

Blind 9; Deaf and Dumb 3; Orth. Handi. 38; Total 50. 

Total amout of financial aids : Rs, 38,200. 

Thus the directorate has taken up institutional and non-institutional 
programmes for the welfare of the children, with a network of institutions all 
over (he State. 
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Kerala 


K erala is one among the very few States in India to take up social wel- 
fare and social security schemes from a very early date. Till 1975, these 
activities were being undertaken by a number of departments like prisons, 
revenue, etc. A separate department of social welfare was formed in this State 
during 1975-76 with a view to coordinating all the welfare schemes for women 
and children, the handicapped, the destitutes, etc. Realising the importance 
of child care as the initial step in building up human resoui'ces, the 
State Government is giving the highest priority to child development 
programmes. 

The various child welfare schemes implemented by Government for the 
cause of children are outlined below. 

It has been estimated that 40 per cent of the children in the age group of 
0-6 years are suffering from the hazards of malnutrition in the form of protein, 
calory and vitamin deficiency. In order to combat this problem, a special 
nutrition programme (SNP) was started in 1971 as a Central scheme in the 
Fourth Plan. The programme now covers 225 thousand beneficiaries. These 
beneficiaries are given supplementary food through 1,125 feeding centres 
opened in selected areas. The annual expenditure on the programme comes 
to Rs. 1.25 crores. Action is in progress to cover 25,000 beneficiaries more 
during the lYC. 

In addition to SNP which is implemented with indigenous food and native 
resources, the department of social welfare is making use of food assistance 
from the World Food Programme (WFP). The food assistance received 
from WFP is used for feeding pre-school children and pregnant and lactat- 
ing mothers, 200 thousand beneficiaries are covered. 

The integrated child development service scheme envisages the delivery 
of a package of services, essential for the physical growth^ intellectual develop- 
ment, and emotional well being of the children. The service includes immuni- 
sation, health check-up, referral services, supplementary nutrition, informal 
education and health and nutrition education. The major beneficiaries of the 
scheme are the pre-school children and the pregnant and nursing mothers, 
though women in the age group 15-44 are also covered under the functional 
literacy programme. 

At present, under the department of social welfare, there are four Centrally 
sponsored and 2 State sector ICDS projects. They are : 

ICDS Project: 

(/) Vengara 
(//) Chavara 
(iii) Chavakkad 
(;>) Manantoddy 


I" Rural Centrally sponsored. 

y Tribal L 
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(0 Trivandrum I / State sector 

(fi). Calicut 3 I 

Preparatory work in respect of three ICDS projects allotted to this State 
to be started in the lYC is in progress. 

A proposal for starting two .State sector projects is under the active 
consideration of government. 

. ^ .Day-care centres are started in selected backw^ard areas^ predominantly 
occupied by fishermen, coir workers, agricultural labourers, etc., where there 
are no voluntary organisations in the field. 

■ At' present therC' are 20 day-care centres where children are given supple- 
mentary food, periodical medical check-up and pre-school education. Tlie 
cost of maintaining one day-care centre is approximately Rs. 15^000 per 
annum,. Ten more day-care centres are proposed to be started during the lYC. 
It is also proposed to start 10 more centres every year. 

Pre-school or nursery education, though very important, is now condiicted 
by voluntary organisations. There are a few institutions maintained by major 
organisations for the benefit of well to do sections. But the majority of 
nursery schools, balwadis, etc., are run by mahila samajams, etc., under poor 
economic conditions. Therefore, financial assistance is given to them for the 
purchase of play materials, other equipments, etc. 

During 1979-80, it is proposed to give a nominal assistance of Rs. 200 
p.m, each to 100 institutions, which satisfy the minimum standards prescribed 
by the government. 

The policy now followed in pre-school education is to assist and encourage 
voluntary organisations to start such institutions wherever possible. With 
this end in view financial assistance will be given to 40 voluntary organisa- 
tions for starting creches in the unorganised sectors. 

For the care, protection, maintenance and rehabilitation of destitute 
childrenj there are about 350 orphanages and other charitable homes in the 
State. These institutions are aided by the State Government. Per capita grant 
of Rs. 30 p.m. is being paid to about 30,000 orphan and destitute inmates of 
these institutions. The per capita grant is proposed to be enhanced to Rs. 35 
during this year. 

As per the Orphanages and Other Charitable Homes (Supervision and 
Control) Act 1960, a board of control of orphanages has been constituted. 
The main function of the board is to control and supervise generally all 
matters relating to the management of orphanages and charitable homes. 

Under the auspices of the board a monthly magazine ‘KuttikaF is also 
published. 

With a view to giving care and special training to mentally deficient 
children in the age-group of 5 to. 14 years, the government .runs two homes, 
one at Trivandrum and another at Calicut. There are facilities fornccommo- 
dating 60 children in these institutions^ Achild guidance clinic is also function- 
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ing in the home for the mentally deficient children^ Trivandrum. Besides, 
there are seven homes for the retarded children under private management 
but aided by the government. 

There are two homes for disabled children under the department, one at 
Quilon and the other at Trichur for providing care and protection to physically 
handicapped children of both sex up to the age of 14. 

The children’s home at Mavelikara is meant for the care, protection and 
rehabilitation of healthy children of lepers. Other children of either sex below 
the age of 6 are also admitted. 

There are two institutions meant to provide shelter to destitute and 
strayed boys within the age group of 7-16. 

fk Social defence measures cover care, protection and treatment of neglected, 

delinquent, uncontrollable and victimised children; probationers; control 
and eradication of beggary; programmes of moral and social hygiene and 
after care services. Probation is an universally accepted efFective and scientific 
method of prevention of crime and delinquency. There are 28 probation 
officers working under three regional assistant directors and the joint director 
of social welfare is the chief probation superintendent. 

Under the composite programme for women and children (CPWC) 
grants are given for running balwadis and for conducting immunisation, 
health check-up, etc., through a network of mahila mandals. Besides, the 
programme includes nutrition education through mahila mandals, strengthen- 
ing of supervisory machinery for women’s programme, demonstration of 
feeding programmes, training of women workers, etc. 

Under the mid-day meal programme for school going children, about 1.7 
million are given mid-day meals utilising the food articles from CARE. 

Several surveys and studies have revealed that malnutrition is one of the 
major sectors responsible for the high mortality and morbidity. Nutritious 
• foods are distributed to malnourished children through the ANM sub- 

centres. 

A new project under the department of paediatrics, medical college, 
Trivandrum, for providing nutrition, immunisation and health check-up 
to the children of the urban slums and coastal areas of Trivandrum, has been 
started. Necessary funds for the implementation of the project are being given 
by the State. 

ROLE OF VOLUNTARY ORGANISATIONS 

Voluntary organisations in this State are doing remarkable service in 
areas like education, health, nutrition^ recreation, etc. They organise child 
health centres, nursery schoolsi day-care centres, balwadis, feeding centres, 
etc. 

The State social welfare advisory board is running two family and child 
welfare centres. Similarly, the State branch of the Indian Council of Child 
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Welfare undertakes programmes like holiday camps for children, immunisa- 
tion, opening of day-care centres, creches, etc. There are three balasevika 
training institutes under the State Council of Child Welfare. The syllabi 
of the BST course covers subjects in school education, nutrition, health, 
social work, etc. The services of these training institutes are being utilised for 
training the anganwadi workers of the various ICDS projects both in the 
Central and the State sectors. 

Of the various services rendered by various departments and voluntary 
organisations, the most important are the supplementary nutrition and 
the pre-school education. The government has provided an amount of Rs. 2 
crores in the annual budget for 1979-80 for providing at least one meal a day 
to the remaining children who are not covered by any of the programmes 
mentioned above. 

Pre-school education is included as one of the main components of the ICDS 
scheme. In the State the agencies involved in pre-school education are govern- 
ment departments and voluntary organisations like State branches of the All 
India associations like the Indian Council of Child Welfare, the BSS, the 
Central Social Welfare Advisory Board, etc. The question of rationalisingthe 
whole system of pre-school education was discussed in the last meeting of 
the State board for children and the State level coordination committees 
on social welfare. Accordingly it is proposed to constitute a board of control 
of nursery education and child care services by a legislation and this is under 
the active consideration of the government. 


Madhya Pradesh 

M adhya PRADESH with its area of 443 thousand sq. km., geographi- 
cally ranks first among the States in the country. Total child population 
(0-14) of 1.82 million constitutes 44 per cent of the total population of the 
State. Madhya Pradesh shares 7.9 per cent of the child population of the 
country. Of the total child population 40 per cent children are in the 0-4 
age group. Boys outnumber girls as they share 51 per cent in the total. Only 
15 per cent children live in towns and cities. Children’s share in the working 
force is 7 per cent and 88 per cent of them are found engaged in agriculture. 
As estimated by Natrajan of the Registrar General’s office, by 1991 child 
population in Madhya Pradesh will be 24.6 million, registering an increase of 
35 per cent over the 1971 child population. 

The annual birth rate (SRS estimates) per 1000 population in the rural 
sector at 41.7 is higher than that of the urban at 32.6 per 1000. The death rate 
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is also higher ill rural areas (19.8) aa compared to the urban (11 J). 

In Madhya . Pradesh out of every 1,000 babies born aliver 159 in the rural 
and 113 in the urban sector die in the first year of life. Infant, mortality rate is 
hig.her in children below 5 years of age. Expectancy of life at birth is estimated 
at 53.1 for males and 51.9 for females. 

The basic needs of children are nutrition, health care, education, recreation 
and welfare services. Major problems faced by the children are lack of protec- 
tion, malnutrition, deficiency,- diseases' and lack of health education. There 
is intensive illiteracy in rural areas. Out of 100 females in villages 84 are 
illiterate. The enrolment ratio in the 6-11 age group stands at 62 per cent; 
in case of 11-14 at 26 per cent; and 17 per cent in the 14-17 age group. It 
clearly indicates that most ofthe children of school going age do not attend 
schools. They are used as cheap manpower for agriculture and allied activities. 
Among the iion-enrolled children the largest group is that of girls. Madhya 
Pradesh is one of the States where the problem of dropouts is most alarming. 
Nearly 66 per cent of children drop out between class I-V. 

Recreation facilities are not adequate in the State. Similarly care facilities 
like creches, day-care centres and child guidance clinics are very few. There 
is paucity of welfare services for destitutes, handicapped and socially 
delinquent children and also for normal children of weaker section of the 
society. 

CHILDREN SERVICES— A REVIEW 

Nutrition and Health: Special nutrition programme is being implemented 
by the social welfare department in 19 towns of the State, of which 12 towns 
are covered under the programme assisted by the World Food Programme 
(WFP). About 200 thousand children are benefited. Nutritional food is 
distributed to children of age group and expectant and lactating mothers. 
In tribal areas this programme is conducted by the tribal welfare department 
through 11,412 centres. About 700 thousand children and mothers are 
benefited. 

In rural areas applied nutrition programme (ANP) is being implemented. 
At present out of 458 development blocks 155 are covered. ANP is supervised 
by the development department in the State. 

Through ICDS projects integrated services are provided to children. There 
will be 3 rural, 1 urban and 4 tribal projects during this financial year. At 
present only two are working. 

There are 462 primary health centres, 537 dispensaries, 670 hospitals, 
199 maternity homes 555 family welfare planning centres and 3,049 sub- 
centres. The number of ayurvedic/homoeopathic and imani hospitals is 1107. 
The State health department has been implementing an ambitious 
programme, ‘expanded programme of immunisation’ since October 1972. 
It is to cover the maximum number of villages by adding 10 per cent villages 
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every year. By 1990 it is expected that every child born will be protected from 
all preveiitible and communicable diseases within first year of life. School 
iiiimiiiiisation programme is taken up to cover ail children in 6-8 age group. 
Services of paediatrics and dental surgeons are being extended upto district 
level Anti-natal and post-natal clinics are also run in every health institution 
tliroughout the State. Efforts are being made to educate rural masses to avail 
the services of trained dais for maternal care. Distribution of vitamin A 
tablets and D drops is arranged in every health centre. 

Education: A network of educational facilities has been provided by way 
of opening alarge number of primary and middle schools. At present there are 
50,296 primary and 8,681 middle schools of the education department and 
9,1 56 primary and 1,511 middle schools of the tribal welfare department. The 
State is going to provide schools within easy walkable distance of the bene- 
ficiaries. Special type of schools will be started for tribal children. Efforts are 
being taken to eliminate stagnation also. 

Welfare Services: State social welfare department is assisting about 300 
voluntary organisations through grant-in-aid for balwadies in rural and urban 
areas for the children in 3-6 age group. Institutions established by the depart- 
ment itself include 8 balwadies, 1 orphanage, 2 cottages for foster care to 
orphan children, 9 schools for physically handicapped children and services 
desired under the Children Act in 31 out of 45 districts. In addition, there are 
7 homes for healthy children of leprosy patients. Financial assistance for 
artificial limbs and scholarships to nearly 500 students are also provided. For 
orthopaedically handicapped children, the department has established two 
homes which provide treatment and other facilities. 

PROBLEMS OF IMPLEMENTATION 

In Madhya Pradesh child welfare services are administered through several 
departments of the State Government including public health, education, 
tribal and harijan welfare, social welfare and development department. At the 
State level all these have their State directorates and agencies at the division, 
district, block and village level 

From the review of existing child welfare services and actual needs of the 
children given earlier, it is clear that the present availability is not adequate. 
Much is to be done. lYC has provided a good opportunity to various depart- 
ments to make their own assessment. 

The basic problem is finance. It results in curtailment of the various prog- 
rammes intended for the development of children. Demand is more but 
supply is limited. For example, the special nutrition programme is implement- 
ed for the children of slum and poor localities in 19 towns only. To increase 
the coverage in terms of beneficiaries as well as towns more funds are required. 
Similarly, facilities of destitutes as well as physically handicapped children 
are desired to be extended to the maximum. Existing institutions need to be 



Child Welfare Developmeins in Indian States '875 

upgraded and the number of seliolarships increased, but lack of fund s does not 
allow it. Voluntary agencies are not much active. They too depend^ on 
government grants. 

It is also a point that people do not avail of facilities existing for their 
cliiMren. For example, in a village even where school exists, cultivators do not 
as a rule send their wards to schools. This is a common problem in rural and 
tribal tracks of the State. Also, the spirit of selflessness and dedication for 
social service is losing its place in society in general, especially in workers in 
voluntary organisations and government institutions. 

, □ 


Maharashtra 


T he year. 1979 is being observed as the International Year of the 
Child (lYC). The State Government has set up a State level lYC com- 
mittee under the chairmanship of the Minister for Social Welfare for 
formulating and implementing various programmes for children. Accordingly 
the committee has decided to take up certain programmes, e.g,, {a) providing 
a package of services to needy children in a few selected villages, having a 
population of less than 500, in every district; (i?) providing education, 
nutrition, medical care, etc., to the urban children working in unorganised 
sectors like bidi making industry, hotels and restaurants, construction industry, 
etc; and (c) sponsorship programme for destitute children under the above 
items to cover 2,000 children from six major cities in the State, v/z., Bombay, 
Pune, Nagpur, Aurangabad, Kolhapur and Sholapur. 

Similarly regional lYC committees under the chairmanship of the commis- 
sioners have also been set up. 

A provision of Rs. 8.10 lakhs has been made for implementation of the 
above schemes for needy children during 1979-80. 

The Maharashtra State social welfare advisory board is running 36 fomliy 
and child welfare centres and 7 welfare extension projects in the rural areas of 
the State, These projects were taken charge of by the State Government in 
1974-75 and 1975-76. The government pays 100 per cent grant-in-aid to the 
State board on account of these projects and they are managed by the State 
board under the overall control and supervision by the director of social 
welfare. The total coverage of beneficiaries under the 36 projects is 6,840 
children and 3,240 women. The coverage under the 7 welfare extension 
projects is 1,260 children and 630 women. The government pays grant-in-aid 
to the extent of Rs. 30 to Rs. 33 lakhs per annum to the State board. 

The problems of the physically handicapped covering the blind, the deaf- 
mute, the crippled, the mentally retarded, the aged and the infirm, etc., are 
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receiving' much closer attention at the hands of the State Government. The 
broad nature of these programmes covers activities such as special schools 
for handicapped children, sheltered workshops, award of scholarships, 
supply of artificial limbs, financial aid for self-employment, training pro- 
gramme of teachers for special schools, etc. 

The government is running 13 such scliools/institutions in the State for 
the physically handicapped, out of which 4 are for the blind, 3 for the deaf- 
mute and 3 for the orthopaedically handicapped. In addition, the government 
has started 3 multipurpose group complexes for the physically handicapped 
children at Ambejogai (dist. Beed), Sholapur and Wardha and the fourth 
multipurpose complex has been sanctioned (1978-79) at Jalgaon. These 4 
complexes provide education, shelter, food, medical care, etc., for 400 physi- 
cally handicapped children of different categories under one roof. The 
expenditure being incurred on these complexes comes to Rs. 6 to Rs, 8 lakhs 
per annum. 

The major part of education and training programme for the physically 
handicapped is being handled by voluntary organisations for which the 
government provides necessary grant-in-aid at specified rates. 

Voluntary institutions are running- 51 special schools for the blind, the 
deaf-mute, the orthopaedically handicapped and the mentally retarded. 
During 1978-79 the rates of capitation grant in respect of the students residing 
in the hostels attached to the schools for the physically handicapped have been 
increased from Rs. 45 to Rs. 60 per inmate per month. Voluntary institutions 
are also maintaining 15 workshops for various types of physically handicapped 
persons. The total number of children in these schools is 3,320 and the 
number of trainees in the workshops is 600. 

The proposed expenditure likely to be incurred in 1979-80 on the prog- 
rammes for the physically handicapped run by the State Government and 
voluntary institutions is Rs. 79 lakhs (non-plan) and Rs. 22 lakhs (plan). 

SOCIAL WELFARE 

The children who need care and protection comprise of orphans, the 
destitute, neglected and victimised children, with behavioural disorders, and 
youthful offenders. In Maharashtra, these children are covered under the 
Bombay Children Act, 1948. Theinstitutions under the Act, observation 
homes (remand homes), classifying centres, approved centres (eertified 
schools) and approved institutions (fit person institutions) provide the 
necessary services for the care, protection, treatment, training and rehabilita- 
tion of such children. The Bombay Children Act, 1948 has been amended in 
1975 and the amended Act has enhanced the admission age limit in respect of 
girls from 16 to 18 years and the detention age limit from 18 to 20 years. It 
has thus enabled a coverage of a larger number of girls for their protection 
and welfare during their sensitive period of adolescence. 
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BACKWARD CLASS WELFARE 

The programme is intended for the scheduled castes^ scheduled tribes, 
denotified tribes and nomadic tribes. The programme regarding educational 
concessions to such classes include: («) exemption from payment of tuition 
and examination fees and award of scholarships; (b) opening of government 
hostels for boys and girls; and (c) payment of grant-in-aid to voluntary 
agencies for running hostels for students belonging to backward classes. 

TRIBAL WELFARE 

This is an important programme implemented by the directorate of tribal 
welfare. Under this programme, ashram schools with attached hostels and 
balwadis are being opened on the basis of one school for a population of 
about 6,000 to 7,000. This special programme, named ‘area development 
approach-opening of ashram shala complexes’ envisages selection of a 
compact area covering an average population ranging between 6,000 to 7,000 
within an area of 8 to 10 km. to cater to the educational need of the tribal 
children in the interior and tribal areas. A provision of Rs. 4.77 crores has 
been made in the current year’s budget on this scheme. About 22,000 tribal 
boys and girls are taking education in these schools. 

Six government hostels for scheduled tribe girls are being run by the 
directorate. The budget provision proposed for these hostels for 1979-80 
is Rs. 4.34 lakhs. 

There are 148 ashram schools for scheduled tribes run by voluntary agen- 
cies. These are aided schools and are paid grant-in-aid at 90 per cent of the 
expenditure on approved items of expenditure. A provision of Rs. 1.60 crores 
has been made in the budget 1979-80 for payment of grant-in-aid to the above 
schools. About 20,000 to 21,000 children are taking education in these aided 
ashram schools. 

MID-DAY MEALS 

The school feeding programme for primary school children in the age 
group of 6-11 was introduced in the State in 1968-69. The object of the 
programme is to combat malnutrition in school children and to ensure 
maximum attendance in the schools in the rural areas. In this programme, 
nutritious dishes are also given to remove the nutritional deficiencies. This is 
a fully State-sponsored programme and the entire expenditure is borne by the 
State Government. 

During the Fourth Plan 225,000 beneficiaries were covered in four districts 
with CARE food assistance (Thane, Pune, Nagpur and Aurangabad). The 
CARE discontinued its food assistance and the committed level of bene- 
ciaries was continued with local indigenous food material upto 1974-75. 
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This' was expanded under the minimiiin needs prograniiiie in the 

Fifth Plan and the yearly coverage with indigenous food material under the 
Plan is: 1974-75, 55,000; 1975-76, 27,- 500; 1976-77, 11,000; 1977-78, 
12,800;. and 1978-79, 12,800. Over and above this coverage, under the '40 
point programme’ of the present State Government the programme has been 
extended to all tribal and DPAP affected areas of 13 districts for a coverage 
of 539,926 beneficiaries during 1978-79. All the 785,926 beneficiaries under 
plan and non-plan were covered with ‘paushtic aliar’ manufactured by the 
Maharashtra Small Scale industries Development Corporation (MSSIDC), 
Bombay. The MSSIDC was the sole agency for supply of nutritious food 
during 1978-79. Units of the educated unemployed were created by MSSIDC 
at each district and they were supplying the 'paushtic aliar’ to the respective 
districts. Each beneficiary is given a ration of 100 gm. 'paushtic aliar’ and the 
cost is 30 paise per ration of 100 gni. per day. The nutritive value in 100 gm. 
ration is 350 to 400 calories, 12 gm. of proteins and vitamins. The feeding is 
for 20 days in a month, 200 days in a year. The life of 'paushtic ahar’ is 1 5 to 30 
days, if properly stored. 

This is a district level scheme for which the concerned district planning 
and development councils are providing funds. 

During 1979-80, the CARE is donating food material for this programme. 
It is proposed to cover 200,000 beneficiaries with CARE material and a 
ready made food called 'sukhada’ will be given under this plan in non-tribal 
areas. In addition, 41,550 beneficiaries will be covered in tribal areas with 
indigenous food {plan programme) along with 785,926 beneficiaries (non- 
plan). 

It is also proposed to cover a total of about 3 million beneficiaries by the 
end of the Sixth Plan. This will be against the total primary school children 
of 5.5 million in. Maharashtra. 

EDUCATION OF CHILDREN 

In Maharashtra, education is compulsory for children of the age 6 to 
14. Since independence^ the State Government has made concerted efforts to 
achieve 100 per cent enrolment and retention of the children of school going 
age. For the purpose, about 48,000 primary schools have been opened 
and attempts have been made to make schooling facilities available within a 
walki.ng, distance. In spite of these efforts, there. is, no full response and 
is a large number of children, either not enrolled or have been enrolled but 
have not continued in the schools. This state of affairs has been taken into 
account while formulating the Sixth Plan and it is aimed at achieving the goal 
of 100 per cent enrolment and retention during the Plan period. 
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Meghalaya 

S INCE ITS inception, the department of social welfare has taken up 
many schemes especially the child welfare schemes. Prior to 1974-75, 
the department was attached to the education department. During that 
period, grants-in-aid were given to voluntary organisations for social welfare 
activities, grants-in-aid to the physically handicapped and scholarships for the 
blinds and the physically handicapped. The department was detached from 
the education department in 1974 as the volume of work and public demand 
were increasing year after year. During that period onward, the department 
has started implementing many other schemes especially the child welfare 
schemes. Such schemes are: 

The special nutrition programme (SNP) in urban areas provides a package 
of services such as supplementary nutrition, immunisation, health check-up, 
distribution of multi-vitamins and other necessary medicines to children 
below 6 years besides nursing and expectant mothers. The programme is 
executed by the department in all the district headquarters of the State. Up-to 
date there are 59 SNP centres with 11,800 beneficiaries (/.c., children below 
six years of age are 8,850 and nursing and expectant mothers are 2,950) 
approximately. 

A similar scheme, viz., the integrated child development services scheme is 
sponsored by the Government of India. The scheme provides integrated 
services to children below 6 years. Since the mother has a key role in the 
physical, p.sychological and social development of the child, nursing and 
expectant mothers have been brought under the scheme. The delivery of 
services to the childy nursing and expectant mothers is health check-up, 
immunisation, supplementary nutrition, referral services, health and nutrition 
education and non formal pre-school education in an integrated manner. 
The scheme is being implemented in the rural areas only of Songsak block 
in the East Garo Hills District and Mylliem block in the East Khasi Hills 
District. Another project at the Thadlaskein block in the Jaintia Hills District 
is going to be implemented in 1979-80. The work is now under progress. 

Anganwadi centres in the existing two projects are 50 in each project. 
In Songsak block, in addition to the 50 centres there are 53 sub-feeding centres. 
In Mylliem block also in addition to the 50 centres, another 50 anganwadi 
centres are going to be implemented as soon as the training of anganwadi 
workers is completed. 

The total number of beneficiaries in the above two projects since the date 
of inception are 20,000. The number of beneficiaries in the third project in 
Thadlaskein block is not yet identified. The identification will be done when 
all the health staff and other staff are in position. The number of anganwadi 
centres are 50 according to the pattern. 

In connection with the celebration of the lYC and the national policy 
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for cliildreii,.soiiie programmes have been taken up and some are proposed 
to be taken up. The following are the programmes: 

(!) Many of the pre-primary schools run by the voluntary organisations 
are poor and ill-equipped. As such, it is proposed to continue the 
distribution of teaching aids to these schools. So far 58 pre-primary 
schools have, received teaching aids from the department during 

,',1976-78. 

(u) One balbhavan in Shillong has been set up in 1979 through the 
voluntary women organisations. Grant-in-aid to start the balbhavan 
was given and it will be reviewed every year. 

{iu) Three creches/day-care centres to be entrusted to voluntary women 
organisations are going to be set up very shortly during 1 979-80. 

(iv) A remand home as a short stay home for the imdertrial juvenile 
delinquents is also proposed to be established as soon as possible. 
At the moment the department is facing accommodation problem 
since such home requires a good building, other staff quarters and a 
sizeable campus with good fencing. 

(v) One correctional home for the undertrial juvenile delinquents was 
sanctioned during 1976. But due to accommodation problem and 
other problems like water supply, etc., the scheme is kept in abeyance 
until proper accommodation is arranged. 

Scholarships for the physically handicapped are continued every year. 
So far 109 children have received scholarships under the scheme for the last 
three years. 

There are some orphanages in the State out of which 6 are receiving grant- 
in-aid from the Government of India through the social welfare department 
since the last three years. It is proposed that more of these orphanages be 
covered under the scheme and fund for the purpose has also been provided 
in 1979-80. The additional number of these children’s homes depends on the 
extent of funds available and on the grant-in-aid to be released by the 
Government of India. However, effort is being made to cover all destitute 
children under the scheme. 

Nagaland', ^ 

T he population of Nagaland according to the 1971 census is 516,449, 
Children in the 0-14 age-group constitute about 37.88 per cent of the 
total population in the State, About 135,038 children in the 6-14 years age- 
group are enrolled in educational institutions. 



Child Welfare Developments in Indian States 881 

Nutrition: In Nagaland even though malnutrition among children is not 
a major problem^ there are many children in the rural areas found to be 
suffering from mild degrees of malnutrition. This is mainly due to lack of 
adequate sanitation and balanced diet. In order to combat this problem-, 
the special nutrition programme (SNP) was launched in 1970-71. At present 
there are 408 feeding centres in operation which include 100 feeding centres 
under the 2 ICDS projects in the State. Upto now the SNP has covered about 
52 thousand beneficiaries. 

In view of the needs of rural children, it is proposed to expand the SNP 
during the Sixth Plan period, and accordingly Rs. 1.25 crores has been allo- 
cated for the opening of 406 new feeding centres which will cover about 44 
thousand beneficiaries. During 1979-80 Rs. 17 lakhs is proposed to be 
spent under the programme for opening 142 new feeding centres covering 
about 17 thousand beneficiaries. 

Recreation: Recreational facilities for children in rural areas of Nagaland 
are poor. In order to let them meaningfully utilise their energies and leisure, 
provision of adequate recreational facilities is essential. Upto to now the 
State social welfare department has set up 13 recreation centres for rural 
children. In these centres recreational facilities, such as sliding-chute, swing, 
see-saw, badminton, carrom, children’s books, etc., are provided by the de- 
partment. A social worker is appointed by the department in each centre for 
organising recreational activities. At present the total coverage of beneficia- 
ries is about 1,300. In order to give more coverage under this programme, 
it is proposed to set up 20 new recreation centres during the Sixth Plan period. 

Care and Welfare: There are many destitute children in Nagaland but 
there are not sufficient voluntary organisations to render welfare services to 
them. During 1978-79 the department sanctioned grant-in-aid to 8 voluntary 
organisations dealing with the welfare of children and the physically handi- 
capped. In 1 979-80, a sum of Rs. 0.40 lakhs is proposed to be spent for giving 
grant-in-aid to some new voluntary organisations working for the welfare of 
children. 

I.C.D.S . : The first ICDS project in the State was set up during 1975-76 
in the Zeliang-Kuki block under which there are 55 anganwadi centres 
covering about 4 thousand beneficiaries. The second ICDS project was set up 
in the Mon block during 1978-79. There are 45 anganwadi centres under this 
project covering about 6 thousand beneficiaries. 

The ICDS provides a package of services to children below six years of 
age, pregnant women and nursing mothers. It includes supplementary nutri- 
tion, immunisation, health check-up, referral services, nutrition and health 
education and non-forraal pre-school education. In addition, functional 
literacy programme for adult women is implemented which aims at imparting 
non-formal education to adult women in health, hygiene, nutrition, child 
care, etc. 

A child development project officer is in charge of each ICDS project. 
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An anganvvadi worker is in charge of each anganwadi centre and she is 
assisted in her work by a helper. The work of the anganwadi worker is 
supervised by 3 mukhyasevikas in each ICDS project. Under the medical 
component of the scheme, one medical officer, 2 lady health visitors and 4 
auxiliary nurse midwives are attached to the primary health centre to streng- 
then the health infrastructure. For the implementation of the fCDS schemes, 
a State level coordination committee and district and sub-divisional level 
coordination committees have been constituted. During the Sixth Plan period 
it is proposed to set up more ICDS projects in the State, so that by the end 
of the Plan period there will be one ICDS project in each district. Accordingly, 
three new Centrally sponsored ICDS projects are proposed to be set up out 
of which one project is proposed to be setup during 1979-80 in the Sharaatorr- 
Noklal block. In addition, two new ICDS projects are proposed to be set up 
from the State funds during the Sixth Plan period 

Award of Scholarship to Physically Handicapped Students: This is a new 
scheme under which the department of social welfare awards scholarship to 
deserving physically handicapped students reading in class I to class VIII. 
During 1978-79 Rs. 0.14 lakhs was spent for this scholarship to 42 physically 
handicapped students. In 1979-80 it is proposed to cover more students under 
the scheme 

Blind School: To cater to the needs of blind children, a blind school was 
set up by the department at Pherima in 1977-78. Since it is still at the initial 
stage there are only 8 students in the school at present. A braille teacher is 
in charge of the school with a craft instructor and other staff assisting him. 
The blind students are provided with free hostel facilities, food and clothing. 

: It is proposed to give them education up to the primary level in the braille 
system. In addition, training in vocational trades such as bamboo and cane- 
work and carpentry is given to the inmates. 

Welfare Extension Project (original pattern); The social welfare advisory 
board was set up in 1958 with the object of assisting voluntary organisations 
for rendering social welfare services. The State board has set up welfare 
extension projects (original pattern) in Mokokchung, Kohima and Phek 
districts. All the three projects have five centres each and are functioning 
under their respective project implementing committees headed by the 
local administrative officers. The projects aim at providing adequate services 
to children through the period of growth to ensure their full physical, mental 
and social development. The main activities of these projects are conducting 
balwadis through the gram-sevikas and providing maternity and child welfare 
services through the dais. In the balwadis, children of 3-6 years age group are 
imparted pre-school training through informal education. They are also 
provided with supplementary nutrition, medical check-up and immunisation 
to bring about an allround development of the child. 
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W.E.P. (BORDER AREA) 

In addition, the State board set up a border area project in the Mon 
District in 1977-78. The services rendered by the five centres of the project are 
the same as that of the welfare extension projects (original pattern). The 
administrative set-up is also identical in both the projects. The State board 
has proposed to set up four more border area projects during the Sixth Plan 
which include one project to be set up during 1979-80. In addition to the 
balwadis run by the State board, there are five more balwadis functioning in 
various parts of the State for which the voluntary organisations concerned 
receive financial assistance from the State board. The State board proposes 
to open more balwadis during the lYC. 

Holiday Camp Programme: Under this scheme, the board gives financial 
assistance to voluntary organisations for conducting camps during holidays 
for 50 children of 15 days duration. During 1978-79 four such camps were 
conducted benefiting about 200 children. 

Creche Programme: The State board proposes to implement the creche 
programme from 1979-80. Under this programme, children below 6 years of 
age belonging to working and ailing mothers of poor income group will be 
taken care of by ayahs in the creche units. The State board would also provide 
financial assistance to voluntary organisations for running creche units. 

Vocational Training Centre for Physically Handicapped: The Nagaland 
Gandhi Ashram, Chuchuyimlang, has set up a vocational training centre for 
physically handicapped children (other than blind) in 1977-78, with financial 
assistance from the State social welfare department. A plot of land has been 
acquired for this purpose and construction of building has started recently. 
At present there are only about six trainees in the centre and they are imparted 
training in various vocational trades; such as carpentry, canework, tailoring, 
etc., by instructors and other staff of the centre. O 


Tamil Nadu 


A ccording TO the I97I census the population of children in the State 
between 0-14 years is 15,562j040 which constitutes 37.76 per cent of the 
total State population. The infant mortality rate which is considered to be the 
index of the general state of public health of the community is very high in 
Tamilnadu— 120 per 1000 live births according to the sample registration 
survey. One eighth of the deaths among infants are due to pre-maturity-birth 
which is directly related to maternal malnutrition. Nutritionally, the incidence 
of vitamin ‘A’ deficiency is estimated to be 20.5 per cent among pre-school 
children, the incidence of ‘B’ deficiency 11.7 per cent and the incidence of iron 
deficiencv anemia 52 per cent. The number of children who suffer from 
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physical handicap is estimated to be 74,000 excluding the number of mentally 
retarded children. Child labour prevails in almost all trades and it is estimated 
that there are over 700 thousand children in various occupations. 

In Tamilnadu besides the education department, which looks after the edu- 
cational needs of children, the social welfare department and the department 
of correctional administration work for the welfare of children. The depart- 
ments have specific programmes for normal children, the physically handi- 
capped children of working mothers, destitutes, and orphans and delinquents. 

The major programme under child welfare in the social welfare depart- 
ment is the establishment of balwadis in the rural areas and urban slums. 
The programme was launched in 1962 and now the State has 4,100 balwadis 
spread throughout Tamilnadu. These balwadis in addition to providing pre- 
school education, now serve as an omnibus medium for routing all the early 
childhood services in an integrated manner. This programme is extended 
every year, and from this year, 9,000 more balwadis will be started within the 
next five years. The State is implementing three ICDS projects sponsored by 
the Government of India (in Madras and Tahlli in the Dharmapuri and 
Nilakottai in the Madurai districts) and continue the Government of India 
sponsored schemes of integrated child welfare demonstration projects and the 
family and child welfare projects. Besides, under the Madras urban develop- 
ment programme a maternal and child welfare project with 100 balwadis 
is functioning in Madras slums with assistance from the World Bank. Tamil- 
nadu has initiated and expanded the programme designed to reach pre-school 
children, pregnant and lactating mother providing supplementary food. The 
total number of beneficiaries is 600 thousand through balwadi programme 
and special nutrition programme. The SNP is in operation in Madras, 
Madurai and 33 municipalities 4 panchayat unions and 21 tribal areas. The 
State was the first to establish the primary school lunch programme. Through 
the applied nutrition programme, besides supplementary food, nutrition 
education to mother, school children and pre-school children is also aimed at. 

Special attention is given to the physically handicapped children. They are 
given free hearing aids, artificial limbs and other prosthetic aids. During the 
lYC the State has announced a scheme for supply of such prosthetic aids to 
all physically handicapped children. Free bus passes will be given to all the 
physically handicapped children. Scholarships will be given to the physically 
handicapped children studying from 1st standard to 8th standard. 

A sum of Rs. 2.5 crores is allotted in the budget towards child welfare. 
This constitutes about 75 per cent of the departmental budget. 

A massive integrated nutrition project is contemplated to be started from 
the lYC with World Bank assistance. This project will cover 170 blocks in 
6 districts of Chingicput, Worth Arcot, Madurai, Ramnad, Pudukottai and 
Tirunelveli. Each village will have a nutrition centre, through which supple- 
mentary nutrition to children and mothers will be given. To have a long 
lasting improvement in the nutritional status of the children, a massive 
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nutrition communication will be organised through mass media. 

The objective of the department of correctional administration is to 
provide care, treatment (correctional), training, both educational and voca- 
tional, and rehabilitation of institutionalised juvenile delinquents, youthful 
olfenders, destitutes, and uncontrollable children, under the pro vision of Tamil 
Nadu Children’s Act of 1920 as amended in 1958. The department runs 
6 reception homes and 8 approved schools and assist 7 private reception 
homes and 50 private schools. These schools have a strength of 5,000 children 
who are given regular education and vocational training on various skills 
which include book binding, carpentry, weaving, tailoring, metal work, 
blacksmithy, matweaving, masonary, gardening and agriculture, band music, 
dancings dairy farming, etc. The rehabilitation measures include restoration 
to parents, job placements, marriages and absorption of students as teachers 
in the institutions, etc. For children who are desirous of establishing their own 
trade, a lump sum grant is given by government. The budget of the depart- 
ment is Rs. 1.15 crores. 

Voluntary agencies play a prominent role in the welfare of children and 
the State Government encourages the voluntary elforts. Grants have been 
instituted for various activities. Under the destitute children grant Rs. 21 
lakhs was given as grant in 1978-79. The provision has been increased to 
Rs. 28 lakhs during 1979-80. Approximately 4,000 children are benefited 
under the scheme. The social welfare board in Tamil Nadu is assisting volun- 
tary agencies. About 100 orphanages are receiving grants every year for the 
improvement of their existing services to children by way of better food, 
clothing, books, equipment, furniture, etc. About 300 voluntary agencies 
receive grant to run pre-school education centres in rural areas and urban 
slums and 60 institutions for running creches for children of working mothers. 
Some of the other areas of grant assistance are, children’s clinics which give 
medical aid to children in uncovered areas. The social welfare board gives 
full grant to institutions for taking children on holiday camps. About 2,000 
children are taken on this educational and recreational trip annually for 15 
days. The organisational set up for delivery of children services in the State is 
as below: 

Director of Social Welfare 


The Child Welfare Division The Physically Handicapped Division 


District Social Welfare OflScers Block Development Officers 


Mukhyasevikas & Gramasevikas 


Balasevikas 


886 Tripura 

The child wellare programmes are implemented by the directorate of 
social welfare through the block development officers. At the block level the 
mukhyascvikax and gramasevikas assist the block development officer in the 
supervision and implementation of the programme. The district social welffire 
officers extend technical control over the programme. 

By and large the programmes run by government fulfil the objectives of 
the programme. However, in view of urgency of the needs of children the 
existing schemes must be expanded considerably and larger funds allotted. 

□ 


Tripura 

T H E TRIPURA State Government has planned a number of diflerent prog- 
rammes to celebrate the lYC. Although the government will coordinate 
and provide funds for these programmes, it is also encouraging a strong 
grassroots approach to their planning and implementing. They are trying to 
encourage people in the villages and at the block level, through the medium 
of the gram panchayats, to make their own programmes and to implement 
these, as far as possible, themselves. About Rs. 3,000 has been made available 
to each block for this purpose. 

The State Government wants to involve as many children as possible in 
these programmes. They do not want to have something ‘just for Agartala, 
something posh’, which leaves out the many children in the rural areas. 

A twelve-point programme was drawn up to commemorate this special 
year for children. There is support for this programme at all levels because 
many of its features stem from suggestions made at the grassroots level by 
the gram panchayats. The State Government has been trying to develop 
some consciousness among the gram panchayats, of responsibility for 
children. 

Perhaps the most important (and certainly at Rs. 14 lakhs the most 
expensive) of the programmes for the lYC is the opening of 600 new balwadi 
centres for children between 3-6. Another important and badly needed item 
is the setting up of destitute children’s homes in three districts. Two of these 
have already been opened in Agartala and Shantibazar. A third will be 
opened in Dharraanagar. 

In addition to opening and financing these homes, the State Government 
has donated land and buildings in Agartala worth over Rs. 3 lakhs to Mother 
Teresa to start a children’s home. 

Two important health programmes will also be implemented this year. 
Children’s wards will be opened in two district hospitals, those at Udaipur 
and Kailashar. Immunisation of all balwadi children in Tripura will be carried 
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out by the health directorate. This will include vaccinations for sinalJpoXs 
cholera, triple antigen and polio. 

Another important item is a nutrition programme for all the balwadis 
opened this year. This will be implemented by the gram panchayats. All the 
children coming to the balwadi will be given a meal of rice and dal during the 
morning programme. 

PROBLEMS IN ADMINISTRATION 

The most serious problems are in implementing the nutrition programme 
and the new balwadi programme. It takes a great deal of effort to get food to 
the balwadi centres and some of the oflScers and welfare supervisors have 
shown a disinclination to do the work required. Special officers may be 
needed to implement this programme in the long run as it is a heavy responsi- 
bility. 

The opening of 600 new balwadis in a single year has presented many of 
its own problems. Difficulties have been encountered in recruiting suitable 
staff for the balwadis, giving them training, obtaining and constructing 
balwadi buildings, finding accommodation in the villages for the workers, 
equipping the balwadis and getting food and other supplies to the workers 
in the more remote areas. The distances some of the girls have to go on foot 
in order to reach the villages in the more backward areas have also caused 
problems. 

The panchayats have an important role to play in the balwadi programme. 
Previously the centres where they would be established were selected by the 
social education department on the basis of requests made by the villagers 
themselves that a balwadi be established in their area. Some balance in the 
number per block was made. Now the panchayats are selecting the locations 
for the balwadis. Each panchayat is given a certain quota and they select the 
villages where these are to be placed. 

Recruitment 

Otigiimlly it was thought that the balwadi worker would be selected 
locally, that a girl could be recruited from each village where the panchayat 
had decided to place a balwadi. It wasnot possible, however, to get a qualified 
girl from each village. Some of the villages are so backward, especially in the 
tribal areas, that it was not even possible to get a girl who had read up to 
class three.' 

The strategy finally adopted by the Education Minister for recruitment 
was to invite applications from girls who were matriculates, then a girl from 
the closest village to the balwadi was selected for appointment. That way, the 
girl could still be fairly close to her own home and family. 

Where it was not possible to get matriculates, non-matriculates were hired. 
Balwadi workers who are matriculates are paid Rs. 175 per month in the 
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beginning. Girls who are non-matriculates are paid Rs. 125 per month. 

A major criterion for selection was to give emphasis to girls who came 
from poor families. In addition, the State Government has not selected any- 
one with a close relative already in government service. Generally they have 
tried to place Bengali girls in Bengali areas and tribal girls in tribal areas 
matching the language of the balwadi worker with that of the village. 

Selection of the school mother or gram lakshmi, who assists the balwadi 
worker, is done by the panchayats. She is selected from the village in which 
the balwadi is placed. It is her job to assist the balwadi worker. Sometimes she 
helps bring the children to school, sees that they are clean, helps to keep the 
balwadi clean, and also looks after the food. She is paid Rs. 120 per month. 

Training 

The Tripura social education department has a well-established balwadi 
programme. Starting in the early sixties with a few small balwadis, the prog- 
ramme was gradually expanded through the years until it grew to over 600 
balwadis by 1978. About 200 of these balwadis are in blocks covered by the 
ICDS, which has received strong support both from the Government of 
India and the UNICEF. The female balwadi workers, or gramsevikas, trained 
under the old social education scheme, received at least three months’ training 
prior to their appointment to a balwadi. The anganwadi workers in the ICDS 
scheme received a minimum of four months’ careful training which also 
included coverage of the use of selected items of montessori apparatus. About 
half of the social education balwadi workers also received training in the use 
of this apparatus. It has not been possible to give this type of training to the 
new balwadi workers. There are no funds to give them long training and no 
institution large enough to accommodate them in any case. They are, instead, 
being given orientation through a series of group meetings in 5-6 balwadis 
with the balwadi workers and school mothers. 

The balwadi workers for the ICDS blocks are still being given four months’ 
training at a centre in Kakaraban. Fifty girls are receiving training here. 
Concurrently, the Tripura council for child welfare is giving an 11-month 
course at thogramsevika training centre in Arundhinagar, Agartala. Normally 
fifty girls are trained in this course. 

it remains to be seen, however, whether this type of limited orientation 
training will adequately prepare the new workers for the important tasks they 
are required to do. There has been much criticism of the new balwadi prog- 
ramme for this reason. The key to the old programme was that of inspiring 
balwadi workers with a sense of dedication both to the children and to the 
community in which they were working. They were multipurpose workers 
whose responsibilities not only included the children but also, ultimately, 
the parents and others in the whole community. 

The balwadi worker had to know something about health, nutrition, and 
child care as well as pre-school education, and had to communicate these to 
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the adults i,ii the coiiiiiiuiiity. Responsibilities of this type are difficiilt to fi,ll 
.without prope,l^alld careful 

Buildings 

One requirement of the balvvadi programme is that the villagers themselves 
must supply the land and building. If t.he village,rs , build inud walls of 34X20 
feet for the balwadij they will be given 10 bundles of GCI sheeting worth 
about Rs. 10,000 by the government as well as funds for the doors: and 
windows, .They have to share some of the expenses, however, and are iis.iialiy 
.expected to ;put in about Rs., 1,500 worth of the cost of the building theiiiseives. ■ 
There is now a feeling on the part of some me,mbers of the government that 
this may be too, much of a burden on some of the poorer villages and that the 
government should be responsible for all the expenses. These could , be 
administered by the panchayats. 

Equipment 

There are one or two good balwadis in each block, with toySj books, 
nioiitessori apparatus, and good furniture, including racks, tables and 
almirahs. For most of the new ones, however, there is very little in the way of 
funds available for equipment. A list of the minimum in teaching materials 
required for the balwadis and adult literacy programme has been prepared. 
It includes slates, chalk, alphabet charts and blackboards. There is not 
always the sense of responsibility on the part of those making them to do the 
work well when they are given a large government order. The department 
would also like to provide more in the way of educational apparatus for the 
balwadis but this has been difficult to obtain. Furniture too is a problem as it 
is rather expensive. 

Distances of Some Balwadis from Sub-Divisional Headquarters 

This is an extremely serious problem for some balvvadi workers. Some 
have to walk 15-20 miles to get to their homes from the village where they are 
posted. They may have to walk the same distance to get to their sub-divisional 
headq.uarters. Diim,bar,iiagar sub-division, in particular,’ is a very backward 
and '.difficult a,rea. There is.no road through most of this sub-division. At 
present, all balvvadi workers have to go to the sub-divisionai headquarters to 
collect their salaries. For some this creates immense problems when they have 
to.gooii foot. ■ ■ 

Problem of Supplies 

This is related to the backwardness of many of the villages which are 
some distance from roads, public transportation and well-stocked bazaars. If 
the bal wadi worker has any requisition for supplies, this is placed with the male 
social education workers in the area who try to procure the things they need 
like kerosene, cooking oil, safety pins* and so on. They may not even be able 
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to get such simple things as a kilo of sugar in their own villages.. M^ost., of their 
food has to be procured for them by the male SE-Ws. 

It is not customary for young Bengali girls to go to the bazaar, so someone 
else has to procure their food for, them. This can create great problems. At 
first the tribal girls who were balwadi workers used to go to the bazaar An 
their own, but the villagers didn’t like this; so now even they have stopped 
going. Finding some means of providing food for so many balwadi workers — 
several Iiimdred at the very least — is a tremendous operational problem. 

Although the new programmes discussed above have been initiated to 
celebrate the lYC, there is a very strong feeling at all levels that they should 
be continued in future years. They should not be something that only happens 
in this special year because measures for the welfare of children will always 
be needed in the State. 
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World Atlas of the Child 

.Prepared by the World Bank in recognition of the International Year of. 
the Cliiid, 1979, pp. 40. 

The birth of a child is a source of joy to the paren ts, a male child more 
so. Once the initial euphoria wanes, however, concern sets in regarding its 
future. Ever since the Rev. Malthus published his famous essay on the 
‘Principle of Population’ societies have been concerned with population, 
the causes and consequences of its growth. Though history has proved that 
Malthus has oversimplified the laws of population and economic growth and 
their inter-relationship, there is no denying the fact that rapid multiplication 
of population does put an excessive strain on the economy. For, the fester the 
growth of population the larger the investments needed to keep up a given 
level of production per caput. 

Planning for a better future has thus to take cognisance of the likely 
growth in numbers and their demands on the nation’s resources. Multiplica- 
tion of numbers is only one aspect of the issue; the other, and equally impor- 
tant, aspect is the composition of the populace. A larger proportion of children 
below 15 years of age in the population would imply an economic handicap 
of heavy childhood dependency and a relatively low proportion of population 
of labour force, age. 

The World Atlas of the Child published by the World Bank to commemo- 
rate the International Year of the Child provides us with a global picture 
of population and its composition. The stress is on children and child related 
information— birth, death, and survival rates, enrolment ratios and child 
participation ill labour force. The information is provided for three bench 
mark years — 1960, 1970 and 1975— and based on the 1975 data the Atlas 
presents nine thematic choropleth maps (with a graphical presentation of 
classes of grouped country data by different tones) of these child related 
indicators. An interesting part of the Atlas is the crystal grazing, into the year 
2000, and the mass of data published in the statistical annexes. 

The statistics brings out loud and clear the magnitude of the tasks facing 
the nations over the next two decades and a half. Of the 185 countries for 
which data is given, 153 belong toTliat category called ‘developing'. Wide 
disparity in incomes marks these countries with the median values of GNP per 
caput ranging from US $ 151 for the developing low to $4,127 for the 
developing high income economies. India falls at the bottom of the income 
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ladder, along with 40 others, among those with a GNP per caput of $ 280 
or less. 

Together the, 153 developing economies supported, in 1975, slightly over 
onc-half of the world’s 4 billion men and women. Roughly 30 per cent of this 
population was concentrated in India, whose population, estimated at a little 
over 600 million at a GNP per caput of $ 141 was only slightly less than the 
combined population of the 21 industrialised countries whose GNP per 
caput ranged from $ 1,300 to over $7,000. 

if the child is a God’s gift the developing countries are, and will continue 
to be, liberally endowed with His munificence. With high birth rates — median 
values of crude birth rates range from 23.8 to 46.6 for the developing 
against 16.2 for the industrialised economies — and declining death rates, 
these countries arc likely to face a more rapid acceleration in their population. 
While the economically well endowed industrialised nations will be having a 
population growth rate distinctly below the world average, these countries, 
with an annual increase of 3 per cent in population, will surpass the world 
average. 

By the year 2000, the developing economies of the world will thus be 
burdened with a relatively larger proportion — around 60 — of the world’s 
6 billion inhabitants. And India, despite an expected decline in the birth rate, 
will be saddled with over a billion people, around 25 per cent more than 
the combined population of the industrialised countries. 

The developing countries have, and, it appears, will continue to have, a 
relatively larger burden of dependent children compared to the developed 
nations. In 1975, these countries had roughly 7 children under 15 years of age 
for every 10 persons above that age, against a ratio of 3^ children to 10 adults 
in the industrialised nations. Only a slight decline in this burden is indicated 
for these economies over the next 25 years, though among these India is likely 
to fare slightly better with more children surviving to working age. By 2000, 
the world will have nearly 2 billion children below 15 years of age^ nearly 
70 per cent of whom will be in the developing countries with a little more than 
a quarter in India. 

True, people in the developing countries try to lighten their load of child- 
Iiooci dependency by sending the children to work. The median value of child 
labour force per thousand population is as high as 32.0 for the developing 
low Income countries against 1.1 for the industrialised. No doubt the family 
income gets augmented but employment of children will be hardly compatible 
with a high standard of education and will be a poor solution to the problems 
facing such nations. 

The trends arc clear — an aggravation in the existing inequality in numbers 
in relation to the means of production. The challenge is imposing and only 
time will tell to what extent we are geared to meet this challenge. Perhaps what 
is needed is an extension of the Year of the Child to a Decade of the Child to 
enable us to meet the task successfully. — K. Kasturi 
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1 28 til Report of tlie Public AccouatS' Committee (SIxHi Lok Sablia} Jf78-7f 
Loic Sablia Secretariat, New Delhi, pp. 251, Rs, 10.50. 

The PAC report (1978-79) deals with the Central Social Welfare Boards 
(GS WB) under the Ministry of Education and Social ' Welfare, and directly 
concerned with the Central .Government’s .programme, for children. The 
report was presented to the Lok Sabha in April, 1979 and to the Rajya Sablia 
.almost si.multaiieously. Political events of the recent iiiont.hs have culminated ' 
ill the disso[utio,ii of the sixth Lok Sabha as a result of which this report did 
not get a chance for a debate in Parliament.. It is hoped, however, that, what-' 
ever may be the future developments, this PAC report will receive the. serious 
attention of t.Iie post-election Central- Government, as it. deals, with. . 'inaiiy 
vital .qiiestio.n.s of public, administratm^^^^ 

The CS WB was established in 1953 by a resolution of t,he Central Govern- 
meiit which “implied that it functioned more.or less as a limb of Government”. 
According to the standing orders of the Government, g.raiit-in-aid cannot be 
given to a government body. The legal anomaly of such an ar.rangenieEt. was 
repeatedly commented upon by the PAC in its earlier reports (1 9th, 38th and 
52iid .reports) .and also by the Ministry of Law. These reports recommended 
that the Board should have the status of a statutory body. As a result of these 
recommendations and after a good deal of debate and deliberations, the 
CSWB was registered as a charitable- company under section 25 of the 
Company’s: Act, 1.956, with effect .from April, 1969. A subsequent attempt to 
register the Board as a Central- society under a new Bill to be enacted by the 
fifth. Lok Bab.lia,.did not fructify, as-.the- .Bill lapsed with the dissolution of the 
fifth Lok'-Sabha. - The. report. referS'do..th^ new thought being given by the 
Govcni-iiient to the question of according a suitable status to the Board. This 
will have to await the formation of ;'a new Central Government after the mid- 
term election, 

It is amazing that even after 25 years after the establishment of the CSWB, 
it continues to suffer from an -uncertain and unenviable status, despite the 
professions of the various^ Central-Governments since independence regarding 
the importance of social welfare-' programmes, especially for the needier 
sections of the populatioii, and fo-r' children. It passes one’s understanding 
how the Board could continue to -disburse large amount of public money for 
more than 15 years without a. pro.per legal status, and against the prevailing 
rules and procedure which prohibited giving grants to a government body. 
This anomaly continues to be present even today in regard to the State boards 
which do not have a proper juridical status. It may be recalled that at the 
time of its inception, the administrative arrangement of the CSWB was hailed 
by some as a unique experiment which combined the best features of a 
government body and a voluntary organisation. In retrospect, it appears that 
it had the worst of both. 

The report points out that one of the main objectives of the CSWB was 
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io “,siiRiy Ihc licccis and requirements of social wellaj'e orgaiiisatioiis from 
liiiie io lime ihroiigh surveys, research and evaluation”. The PAC found that 
while some sort of evaluation of the selected programmes was attempted now 
and then through appointment of study teams and review committees, 
“no comprehensive system of objective evaluation of the welfare services to 
meet the specilied and surveyed needs of the' voluntary organisations has 
been evolved”. So the PAC has recommended that ‘‘a proper method of 
evaluating the implementation .of the progra,mmes of the Boa,rd a,nd 
their impact on the society should be evolved”. It is high time that this 
reet)niincndation is acted upon by the Government. 

llie report has highlighted several serious defects in the financiai admirii- 
slration of the Board, whose most important function is to give grant-in-aid 
to voiimlary organisations in social welfare throughout the country. These 
include: inadequate supervision and control over the funds released, whether 
directly or through the State boards, to the voluntary organisations; shortage 
of technical field staff for inspection of institutions; failure to enforce the 
procedure laid down for sending the progress reports, audited statement of 
accounts, utilisation certificates, etc. ; incomplete information in the inspection 
reports by the field officers; failure to visit the institutions applying for grant 
by the members of the State board; diversion of funds released by CSWB, 
by the State boards, to pay the salaries of their staff or for other unauthorised 
purposes, and even misutilisation of funds. 

The weakest link in the chain is the State social welfare boards, which 
function as part of the State Governments without independence or proper 
status. They are not always constituted soon after the expiry of the term of the 
previous members and office bearers as they should be. In many instances 
their term is not specified. They do not get in time the State’s share of the 
funds for approved programmes including the money for payment of tlie 
salary of the staff. The report points out that some of the State boards ha.ve 
noi paid the stafl'salary for as long as 33 months. Added to this is the insecurity 
of the staff, overload of work, and the absence of a system of guidance and 
supervision. 

Lack of functional coordination from top to bottom is another major 
defect in the effective implementation of the various welfare prograninies 
which have been ambitiously conceived without adequate planning, study of 
needs and problems. 

y\niong the programmes which the PAC considers ‘over ambitious’ is the 
ICDS. In thedraft Fifth Plan, it was envisaged to start about 1,000 ICDS pro- 
jects in a phased manner during the Plan period for which an outlay of Rs, 1 40 
crores was provided. Later on it was decided to take up only 33 projects 
during 1978-79 on an ‘experimentar basis with a revised outlay of Rs. 7,40 
crores. The PAC was told that the scheme of the ICDS was being evaluated 
by the PEO of the Planning Commission before its expansion in the Sixth 
Plan. 
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Another instance of ‘over ambitious’ programiiiing by the CSWB is the 
nutrition programme for children of 3-5 years of age, from families of .lower 
.economic group. 

, This .p.rogramme was originally started in 1970-71 by the department of 
social welfare and is being implemented by t, he CSWB on behalf of the 
department. In view of the fact that 1979 is being celebrated as the lYC 
and an ambitious programme of child welfare has been amiouiiced as part 
of it, it will be instructive to give some details of the PAC findings on this 
programme. Even after seven years since the starting of the programme, 
there was no central coordination committee in existence. The department 
of social welfare stated that the committee set up as part of an earlier prog- 
ramme was entrusted with the function of coordination of the new prog- 
ramme. But this committee did not include among its members, the chairman 
of the CSWB nor representatives of the all-India voluntary organisations 
implementing the programme! The Board was not able to provide the PAC 
with relevant papers regarding the terms and conditions of the programme. 
No progress reports from the State boards were received by the CSWB 
since the inception of the programme. During 1975-76 the welfare officers 
had visited only 830 out of 3,928 balwadis implementing the pro- 
g.ram.me. 

The scheme visualised coverage of 460,000 children at 10,400 balwadis 
and day-care centres during the Fourth Plan. At the end of the Fourth Plan 
in 1974, however, the number of balwadis added was 4,527 with 169,047 
beneficiaries. According to the 1971 census the target infant population (0-6 
years) was 114.7 million. According to an JCMR study only 50 per cent of 
the benefit under the scheme goes to the children and the balance is incurred 
for administrative and other overhead expenditure. Between 1972-73 {i.e,, 
a year after the scheme was launched) and 1977-78 there was no significant 
increase in the number of balwadis as can be seen that their number was 4,527 
in 1972-73 and 4,873 in 1977-78, The number remained more or less the same 
for three years in between and had even declined slightly during another two 
years. At the same time, while there was an increase in the amount released 
during the period of five years from Rs. 94.89 lakhs to Rs. 122.19 lakhs, the 
number of beneficiaries rose only very slightly from 168,847 to 191,585. 

There was no independent nationwide evaluation of the programme since 
its inception in 1970-71. According to a recent study of the balwadi prog- 
ramme of the CSWB, there was 'a fair representation’ of the children from the 
weaker sections among the beneficiaries while the programme was meant 
exclusively for the children of weaker sections. The PAC lamented the lack 
of functional coordination at all levels despite the multiplicity of the agencies 
involved. 

The report, which is written in the usual official style, may not be too 
interesting or easy to read. But it contains a wealth of information not 
normally available to the student of public administration and social policy 
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in the olhcf official documents published by the govenimeiit. So, despite 
its iaiigiiage uiid style, it merits a serious study. 

-—■Shankar Pathak 


Ciiilfi ami iiie Law 

Eds. S.N. Jain and Usha Loghani, Indian Law Institute, N.M. Tripathi 
Pvt. Ltd., Bombay,. 1979, pp. xx+218, Rs. 30. 

The Child and the Law brought out by the Indian Law institute in the 
Inlcnuilioiial Year of the Child covers a detailed study of about 115 legisla- 
tions relating to children (the book claims to have examined over 250 statutes) 
and gives the impression that there is more than enough laws on children in 
our country. To begin with, our constitution— the fiiodamental law of the 
land —guarantees special protection to chiidren against exploitation and makes 
provisions for giving them opportunities and facilities for their material and 
moral development. A number of legislations have been enacted in the country 
before and after independence for regulating the employment of children in 
various occupations with a view to protect their health and wellbeing. The 
Centre and a majority of the States have passed Children Acts ‘To provide for 
the care, protection, maintenance, welfare, training, education and rehabi- 
litation of neglected or delinquent chiidren”. The criminal law of the land — 
the Indian Penal Code, the Code of Criminal Procedure and a host of other 
laws, apart from giving protection to children from anti-social hazards, 
provides for certain privileges and concessional treatment to them in view of 
their physical and mental limitations. There are other areas also where the 
law has shown special consideration for chiidren. Thus, the family iaw-^ llie 
law of marriage, legitimacy, guardianship, adoption, maintenance and custody 
—of different communities and the law of contract and tort generally protect 
1 lie interests of children. On the whole,- the legislative trend indicates a favour- 
able disposition towards chiidren signifying thereby that, in general, the law- 
makers have not been indifferent towards their problems; rather, they have 
been conscious of the need for providing special protection to them in view of 
their tender age, physique and mental faculties. On the face of these legisla- 
tions, it is difficult to subscribe to the view that “in the past, the law has 
kishcd the child, not loved it”. However, this does nof mean that the law on 
the child in India is perfect and adequate; nor does it mean that the legisla- 
tive performance in the child’s area has been satisfactory. On the contrary, 
there are defects, deficiencies and inadequacies in the existing law as well 
as gaps to be covered by new legislations, not to speak of the indifference 
towards its implementation by the law agency and, at times, the ignorance 
on their part of the law itself. The primary object of the present study has been 
to collect and put together in one place the different laws relating to children 
and to identify the lacunae, ambiguities and deficiencies in the existing law. 
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by analysing the legal provisions and . the legislative gaps, in the light of the; 
legislative requirements of the national policy resolution on children. It does 
not, however, attempt to make an empirical study: of the actual operation of 
. the various laws but leaves it to be undertaken by future researchers. 

The book deals with the various legislations relating to children iiiider 
, six major heads, viz, child labour, child welfare, criminal law, family .law, 
contract and torts and testimony and suits. A brief description of the coiisti- 
; tutiona! provisions relating to children, the UN declaration of the rights ofthe 

. child (1959), the UN resolution declaring the year 1979 as the lYG (1976), 
the national policy for children adopted by the Government of India (1974), :■ 
the constitution and functions of the national children’s board and the UN 
^ draft general principles on equality and non-discrimination in respect of . 

persons born in or outofwedlockfiiidaplaceintheintroductory chapter.lt is 
also appropriate that a mention has been made there about the report ofthe 
working group appointed by the Government of India (1974) on t he question 
of standardisation of the age of the child under different statutes. The 
working group had come to the conclusion “that it is not feasible to standard- 
ise the definition of the age of a child for application in all cases”, but felt 
that it may be possible to have uniformity of age in particular fields for 
certain specific purposes. This aspect, however, should have been dealt with 
more elaborately in the book, as the statutes show great variance i n fixing the 
age of the child not only in respect of the same type of legislation in different 
States but also in different legislations in the same State. If the Central 
legislations, when made applicable to States (there are a number of them) 
do not prescribe different ages in different States, it does not sound logical 
for the States to prescribe different ages at least under similar enact- 
ments. 

In the field of 'child labour’, the provisions of the pre-independence and 
post ■independence legislations, regulating the employment of children in 
various occupations, have been examined along with the ILO conventions 
and recorameiidations and their defects and drawbacks highlighted. Efforts 
have also been made to compare the Indian law provisions with inter- 
national standards, to find out the deficiencies, and the reasons for them have 
been, explained. 

It may, however, be pointed out that in the discussions under the Shops 
and Establishnieiit Acts a small error has crept in. It is anomalous to speak 
about the working hours for children when the Acts prohibit their employ- 
ment ill shops and establishments. Regarding the treatment of the subject, 
it appears that a chronological arrangement of the statutes would have 
been more logical, especially when a distinction is sought to be made between 
the pre-independence and post-independence legislations. 

The law relating to the treatment and rehabilitation of the socially handi- 
capped children such as the neglected, destitute, victimised and the exploited 
is the focus of discussion under 'child welfare’. Since the important legislations 
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ill this orea are, the Children Acts enacted by the Centre and the States, a 
detailed study of, these legislations is attempted. (The delinquent children 
are dealt with separately' under the head, ‘criminal law’.) The provisions of the 
Central legislation are analysed in detail and compared with State enactments 
to highlight their similarities, differences and deficiencies. (The Bihar Act 
to which reference has been made frequently, was passed in 1970 during 
Fresidents’ rule, but was allowed to lapse. At present is there a Children Act 
in that State?). The Central Act has been found to contain certain statutory 
provisions in comparison with those of the State enactments. For instance, 
I he provision for separate adjudicatory machineries for dealing wdth neglected 
and delinquent chiidren (not negligent and delinquent children, p. 75) viz., 
the child welfare boards and the children’s courts/juvenile courts, with a view 
to separate them from each other, does not find a place in most of the State 
enactments where it is the juvenile court which deals with neglected children 
also. Tliere is similar separation for iGiig-term institutional care in the Central 

statute- the children’s homes to receive neglected children and special 

schools for the delinquent. However, even the Central Act is deficient in so 
far as it does not provide for such separation during the pendency of the 
enquiry. The absence of any provision for free legal aid to the child is also 
pointed out as another defect in the law. 

The author, while acknowledging generally the adequacy of the existing 
laws in relation to child welfare, has suggested some modifications in the 
definition of the ‘neglected child’ in two respects. One may agree with the 
suggestion that a child who is found without ^settled place of abode’ should be 
treated as a neglected child only if he is exposed to physical, mental or moral 
danger or is in need of control, in view of the particular situation in our 
country which has a large unsettled population. However, it does not seem 
necessary to delete the provision which defines the neglected child as one ‘who 
has a parent or guardian who is unfit to exercise or does not exercise proper 
care and control over the child’ in view of the safeguards provided under the 
Act in treating a child as a neglected child. The board, under the Act, is 
required to hold an enquiry in the prescribed manner before passing the order 
and that too only when it is satisfied that the child is a neglected one. Thus, 
holding of an enquiry is a condition precedent for passing an order under 
the Act, and provides adequate safeguard against unjustifiable interference 
with the liberty of such children. 

Apart from the Children Acts, the chapter deals with a number of other 
laws enacted for the welfare of the childj viz,, the Suppression of Immoral 
Traffic in Women and Girls Act 1956 (SITA),- the Vagrancy and Beggary 
Acts in force in the different States, the legislations providing for free and 
compulsory primary education to children, and the Health Acts. While the 
scope of SITA, in comparison with the Children Acts, has been explained 
fully and their co-existence justified, the justification for applying the provi- 
sions of the Beggary Act to children along with the Children Acts, under 
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wliicli a ‘iieglected„cMld’ includes .a child who is found begging also^ is not 
similarly explained. 

The criminal law of the land also accords special concessional treatment 
to children. The Indian Penal Code not only grants special exemption to 
children from, liability in respect of crimes committed by them but also 
gives special protection to them from becoming the victims of anti-social 
eiements in the society. There are other legislations seeking implementation 
of social policy with the aid of criminal sanctions and which aim at protecting 
society from the hazards of immoral traffic^ beggary, child marriage, and the 
like. The Ghildren Acts and the Code of Criminal Procedure prescribe diflerent 
procedure for determining the criminality of children. These aspects have 
been considered in detail under the ‘criminal law’. The legislations that have 
been examined include the Indian Penal Code, Criminal Procedure Code, 
SITA, the Child Marriage Restraint Act of 1929, the Young Persons Harmful 
Publications Act 1956, and the Children Acts. The procedural variation in 
the case of the child offender and the judicial proceedings in criminal cases 
relating to children have been critically examined and their limitations and 
drawbacks highlighted along with the problems of implementation of some 
of the social legislations. One may readily agree with the author that “the 
appositeness of a social legislation like the Children Act cannot justifiably 
fulfil the objectives of the legislation so long as it seeks to enforce the law 
through the over- worked and over-burdened enforcement agency of the police. ” 
As has been rightly pointed out by him, what is really needed is an admini- 
strative set-up of well-trained and skilled social workers for the enforcement 
of the provisions of the law. 

An extensive study of the family law of different communities — the law of 
marriage, legitimacy, guardianship, adoption, maintenance and custody — 
has been made with a view to examine the rights and privileges as well as the 
social hardships and legal disabilities of children. The rights and liabilities of 
the child under the law of contract and tort as well as the trustworthiness or 
otherwise of the testimony of children also form part of the study. 

The objective of the study is limited: To collect laws relating to children 
at one place and to reveal their deficiencies, if any, on the basis of analysis 
and study of the statutory provisions. Within this limited objective, the 
Institiite^ performed a commendable job. But the study will be complete 
only when an empirical research on how the laws are being administered is 
carried out. Is it enough to pass the law-even a law without defects and 
deficiencies? “Law is what laws does and not what law lisps. A law that docs 
not perform is a double hoax.” Is the legislative performance in the field of 
child satisfactory? It has been observed by an eminent Supreme Court Judge 
that even the existence of some of these legislations was not known, or easily 
ascertainable. Under such circumstances, it is not surprising that their imple- 
mentation is not given proper attention-to. 


— M.K. Balachandran 
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Report of the Working Group on Employment of Children (mimeo.) 

Ministry of Education & Social Welfare, Government of India, Department 
of Social Welfare, New Delhi, 1976, pp. 114. 

Tlie Government of India, Department of Social Welfare, appointed a 
Working Group in April 1974 to consider the various problems that arose 
out of employment of children, and the result is the report under review. 
Normally an oflrcial report of this type will stand time barred for review after 
4 or 5 years, as in this case, but here both the problems discussed in the report 
as also the recommendations made are still of considerable value as nothing 
important seems to have happened on child welfare in the intervening years, 
as we will presently see. 

The problems of child workers, the abuse and exploitation, are not un- 
known. TJic Royal Commission on Labour in India had pointed them out at 
length in its report as far back as 1931. Since then a number of statutory and 
other measures were instituted to alleviate the hardships of child labourers. 
Besides, the Constitution of India in Article 24 forbids the employment of 
children below 14 years. Yet nothing much has come about by way of help 
to children and this is evident from the findings of official commissions like 
that on child labour (1954), the National Commission on Labour (1969), etc. 

The Working Group acknowledges the complex nature of the problems 
of child workers. It agrees with the generally held view that in the long run 
the objective should be prevention of employment of children. The short 
term considerations, however, pose a dilemma. On the one hand there are the 
family and other compulsions which often force a child to take up employ- 
ment. In a large majority of cases the families are poor and the dependency 
ratio among them is very high, so the deprivation of the child’s contribution, 
however meagre it be to the family’s income, might considerably deplete 
family resources. Moreover, the educational and social service facilities to 
keep the children usefully occupied are not extensive enough at present. As 
opposed to these, an early entry into employment denies the child his right 
for full growth and development. Besides, the entry of child workers, relative- 
ly cheap, would considerably shrink the employment market for the adult.s 
and depress their wages. Taking all these and the present socio-economic 
situation into consideration, the Working Group feels that the balance of 
advantage docs not lie in an outright ban but in regulating child employment 
and providing protection to children against abuse and exploitation. With 
this as its starting premise, the Group has made several recommendations. 
The more important are: 

(a) The provisions in the various legislations dealing with child workers, 
on aspects like minimum age, hours of work, etc., are not uniform. 
But more than improving . the provisions, what requires priority 
consideration is their enforcement. The weaknesses in the imple- 
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mentation of the existing legislations need immediate corrective 
action. 

{b) When the results of full and proper enforcement have been duly 
assessed, and if the level of social and economic development so 
indicates, the scope and coverage of the existing legislations and 
enactment of new legislations may be taken up. This may, however, 
be preceded by indepth studies on health, education and other needs 
ofchildren and the administrative requirements to suit regional/local 
variations. 

(c) It is essential to constantly review the list of occupations hazardous 
to children and to enforce the ban vigorously on the employment of 
children in those occupations. 

(c/) Employers need to be educated on the existing legal provisions in 
respect of child labour and their rationale. 

(e) At the present level of economic development in the country, it is not 
possible to prescribe a minimum age for employment that is uni- 
formly applicable to all sectors and in the entire country. 

(/) Departments of Education, Rural Development and the Ministry 
of Information and Broadcasting should make concerted efforts to 
educate the parents, particularly in the rural areas, about the advan- 
tages of putting their wards to school than in the employment 
market. Measures like vocationalisation of school curricula, adopting 
the school timings to suit the work demands in farming, etc., would 
be of considerable help in this regard. 

(g) Voluntary organisations like mahila mandals, mohalla committees, 
welfare societies and public leaders should educate the employees 
and the employers, so that the working conditions of young 
domestic servants are made as conducive as possible. 

{h) The strengthof theexisting factory inspectorate be suitably augmented 
to help a better enforcement of provisions pertaining to the child 

workers’ welfare. 

(l\ Special employment bureaux be set up to facilitate placement 
guidance to children in need of work and for providing appropriate 
vocational training. Voluntary organisations should be encouraged 
to take up the responsibility in this regard. 

(■/) Since child labourers in the unorganised sector are predominantly 
^ in the rural areas, it is necessary to educate the members of 
panchayati raj bodies, so that they can mobilise public opinion 
against exploitation of child workers. ... 

ik') The present scope of the Children Act 1960 should be examined with 
a view to make it more comprehensive so that opportunities for 
development are available to those children who may otherwise be 
obliged to work in hazardous conditions. It also should be seen 
whether the term ‘victimised children’ under Children Act I960 may 
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be made more co!iii>feliensive to incliicle cliildixm wlio arc forced to 
work in hazarcloiis occupations. 

T!ic recommendations largely follow the line of tliinking of the earlier 
official committees and' should be generally acceptable. Two deficiencies of 
the report are however particularly conspicuous : (n) the . discussion on some 
of the vita! issues confronting child-workers is carried out in very broad and 
general terms. This is so even in cases, where the terms of reference a,re very 
specific. One glaring ins'tance is the failure to- list the occupations hazardous 
to the growth and development of the child. It is true that data on child 
workers and their needs is not easy to come by. But that shoiild not have 
prevented the Working Group from taking the Initiative to Gompile and 
analyse the primary data from whatever source' it' could lay its hands on. 
(6) The attention given to the problems of the child workers in the unorganis- 
ed sector is very brief and cursory. According to the 1971 census^ out of 10,7 
million child workers^ as many as 10 million are in the rural areas, mostly in 
agriculture and allied activities, which are not organised. But all the existing 
statutory measures for child workers are confined to the organised sector. 
The latter accounts for hardly 12 per cent of the child worker population (6.1 
per cent in manufacturing, including household industry, and 6 per cent in 
trade and commerce). Further, according to the 'National Commission on 
Labour, the problem of child workers is almost non-existent in the big and 
medium establishments (where the enforcement of the laws is relatively easy), 
it persists in varying degrees in such sectors as small restaurants, seasonal and 
other small establishments in far flung areas, etc. This should make it clear 
where the problems of child labour largely persist and what should be the 
direction, of all the reform effort. It may perhaps be too much to expect 
either the panchayati raj bodies or the voluntary social service organisations 
to come forw^ard to shoulder any major responsibility in respect of children 
in the rural and in the unorganised sector. Voluntary bodies can make a good 
contribution, but only as a supplementary endeavour. The initiative has to 
come from the government, Central and the States, with appropriate promo- 
tional and regulatory programmes. Sooner these programmes are launched, 
easier would be the fulfilment of the objectives of the statutes. In any case the 
large majority of child workers should not be made to wait for long to get a 
redressal to their problems. — K.S.R.N. Sarma 

Study of the Young CliiM— India Case Study 

National institute of Public Cooperation and Child Development, New 
Delhi, 1976, pp. 201. 

The book under review is essentially a report on a study of the young 
child, a UNICEF sponsored project. The report is the outcome of a joint 
endeavour of professional experts from child development, social work, and 
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olhci' disciplines. The contributors to this volume are associated with national 

and international organisations connected with child welfare. 

It is a descriptive study based on review of empirical research studies, 
case studies of programmes, international documents, and statistical material 
from the Government of India. The book is divided into three parts dealing 
with all the aspects of the young Indian children and the existing services for 
them. In addition, there are useful annexes and case studies, particularly 
meant for the practitioners in this field. 

There is no dearth of information about the needs of pre-school children 
in the areas of health, nutrition, education and recreation, but the book under 
review evidently scores well over the others in that it is the only single compila- 
tion of the efforts made for the overall development of pre-school children in 
India. The study has fulfilled the aim of providing the basis for the govern- 
ment’s decision to give priority to pre-school children in the five year plans. 
The very first chapter discusses the problems of ‘reaching the unreached’. 
Though it has been widely recognised by the elite of our society that the 
child should be top priority, the fact remains that the children of the under- 
privileged are the most deprived. The question arises; are we putting any 
effort to eliminate the vulnerability of the weaker sections of society? The 
second chapter discusses the voluntary efforts in the field. It indicates that the 
gap between needs and services of pre-school child wel fare will contin ue to be 
large until concentrated efforts are made by voluntary organisations and 
the government to work together with determmation. In our country, 
there is a widespread network of voluntary organisations. What we have to 
make sure is that there is no duplication of efforts in terms of delivering the 
goods. This is a serious problem and we are yet to channelise our services 
through one single body at the centre. 

It is since three decades that we started development planning in India. 
Why are we still struggling to fulfil the minimum requirements of children? 
The third chapter is a careful scrutiny of each plan in relation to child welfare. 
The emphasis in the child welfare component of the five year plan has shifted 
from plan to plan. Looking back over the plans, an interesting thought occurs. 
We have badly miscalculated on the development goals. The discussion in 
this book highlights certain gaps and weaknesses in programme planning and 
implementation. This feeling is supported also by a case study in Tamil Nadu. 
As one reads through, in the successive plans, child as a top priority is 
reiterated, yet for decades this has remained as an ideal of a just society. 

In this perspective and in the detailed analysis of the problem in the light 
of the existing socio-economic and political conditions, the authors show 
commendable analytical insight. The study adequately covers the different 
aspects concerning the problem. Documentation is excellent. All this adds 
up to this book being good material for understanding the pre-school child. 
With its profuse bibliographical references at the end of each chapter it will 
be useful to researchers, Sarala B. Rao 
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ChiWrea in Delhi Siuin : A Survey of their Life Conditions (miiiieo.) 

Musahr Singh and Nagendra Nath, Central Institute of Research and 
Training in Public Cooperation, 1974, New Delhi, pp. 66+Tables. 

The study conducted a few of years ago, has now revived its signilieance 
in the context of the present International Year of the Child. Here the 
authors have emphasised the need for an integrated child welfare programme 
for slum children. So far these children in the age-group 0-6 years were 
beneficiaries of the special nutrition programme sponsored by the Government 
of India in the Fourth Plan. However, the programme could not but cover a 
small proportion of children even in this age-group due to meagre financial 
support. The authors strongly feel that the age-group 6-14 should also be 
brought under the ambit of the child welfare programme. 

The study examines the life conditions of Delhi slum children in the age- 
group 6-14 years based on a sample of 300 families in five selected jhuggi- 
jhonpri clusters of different sizes. The objectives of the study are: (/) to high- 
light the socio-economic background of these children, (ii) to describe their 
life conditions, (in) to find out the nature of their job, (/v) to identify their 
needs and problems, and (r) to suggest measures to improve their life 
conditions. 

After having stated the problem, the objectives and the methods of data 
collection and field survey in chapter I, the authors deal with the ecology of 
Delhi slums in chapter II although without making any distinction between a 
slum and a squatter. This confusion lasts till the end of the study. Chapter 
III presents a socio-economic profile of the slum families whereas their life 
conditions and job position are dealt with in chapter IV. The major 
findings of the study are presented in chapter V. It is noted that most 
of the slum dwellers live below the poverty line spending a large proportion 
(67.7 per cent) of their income on food, and only 5.4 per cent and 0.8 per cent 
on education and recreation, respectively. Other data presented in the study 
highlight the depth of poverty of slum dwellers and the poignancy of their 
inhuman conditions. Accord'ing to the study 40 to 45 per cent of the children 
in the age-group 6-14 years do not attend school. Their diet is very poor in 
quality and quantity. Due to a total absence of parks and playgrounds, these 
children play indoor games. Out of 136 non-school going children only 
18 were engaged in occupations and 22 in jobs while the rest were idle 
at home. * 

In the last chapter, the authors suggest improvement in the living condi- 
tions in the existing slums rather than pushing people to the urban periphery 
Every slum locality must have a primary health centre, a community centre 
and a well-equipped children’s park. The family planning and the special 
nutrition programmes should make their headway in these areas. School 
Aicilities will have to be expanded considerably. The exploitation of the 
debtors by the moneylenders is to be reduced by establishing government 
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financial institutions. Lastly, in order to eiBfect development changes in the 
slum communities, the need for voluntary organisations must be realised. 

— Girish K. Misra 

Report of the National Seminar on Education of the Teachers for 
Pre-School Child 

Indian Council of Child Welfare, 1978, New Delhi, pp. 102. 

The importance of pre-school children has been viewed as the basic 
requirement for the future national development. A child is considered as 
‘human capital’ of a nation. Unfortunately this aspect of development is not 
getting adequate attention. The importance of the subject multiplies on 
account of its population percentage, service institutions, types of programmes 
and expenditure incurred vis-a-vis the beneficiaries. Although we have 
facilities for school-going children, children in the age group 0-6 require more 
attention and care by the governmental and voluntary agencies. 

The seminar was organised on the initiative of the Indian Council of Child 
Welfare, New Delhi, which is a known institution for taking up the cause of 
children in India. It was aimed: (l)toevaluate presentation of different models 
of pre-school education in India, and (2) to assess the content and methodo- 
logy of various teaching training programmes and skills required for 
implementation. Broadly the seminar focused attention on ways and means 
for effecting health care and development of pre-school children. 

The seminar discussed eleven papers on the different facets of health and 
care practices of pre-school children presented by the specialists in the area 
from all over the country. The specialists discussed the various dimensions of 
the problem and gave important recommendations with regard to policy 
planning and administration^ personnel, methods and material and models/ 
programmes for pre-school children. These recommendations were 
based on considerations like: goal oriented training programmes and 
effectivity, the identified gaps between objectives and their application, 
success and failure of programmes and the effectivity of the evaluation 
programme. The seminar also passed a resolution on the importance of health 
and care of pre-school children and requested the government to appoint a 
commission to go into the details of the programmes regarding health and 
care and take necessary welfare measures to cover the age group 0-6. 

It is a welcome endeavour to have a seminar of this type in an important 
area like health and care of pre-school children but the best efforts of the 
government and voluntary agencies in the lYC would be to implement the 
recommendations of the seminar. This way we can serve the children better 
and do justice to our given concern over their welfare. 

— M.K. Narain 
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Social Legislation in India, Vol. I & II 

K.D. Gangrade, Concept, Delhi, 1978, Vol. l,pp, 288, Vol 11 nn OAn 
Rs. 125 for 2 Vols. ’ ’ 


This study in two volumes is the result of a collaborative effort of the 
Delhi School of Social Work and the Faculty of Law of the University of 
Delhi. A pioneer study entitled ‘Social Legislation— Its Role in Social Welfare’ 
was published by the Planning Commission in 1956. As much change had 
taken place after that, there was need to update the literature. The research 
design for this study was prepared by S.N. Ranade who had also directed the 
study up to June 1975. K.D. Gangrade completed the work. 

The first volume gives the various statutes and the second volume contains 
articles written by experts on the various enactments, dealing with soecific 
problems. ^ 

Social legislation is a vast area; topics claiming priority are covered in 
these two volumes. Laws governing social institutions; laws protectim^ the 
inteiests of children; laws providing for the treatment of certain social prob- 
lems ; laws governing the operation of charitable societies, and legal aid to the 
citizen are some of the topics discussed. Both the volumes have been written 
m a way that even the common man can get to know of the ways in which 
Jaw deals with social problems. ^ 


The first volume has eleven chapters. Some are completely devoted to 
children, others partially, while yet others directly or indirectly touch upon 

volume one, for instance, section ‘A’ discusses the 
Child Marriage Restraint Act 1929 and the consequences of a child marriaee 
The injunction prohibiting child marriage and the role of child marriace 
prevention officers get due importance here. The new step taken by the State 
of Gu^rat providing for child marriage prevention officers to be assisted bv 
non-offkial advisory bodies of social workers, is commended. Mention is also 
made of the fact that the Child Marriage Restraint Act 1929 does not apply 
to Jammu & Kashmir. Section ‘B’ discusses the legitimacy of children of 
void and voidable marriages. Chapter three which deals with the Hindu 
CI„Bli,„ Pnr.«c and Jew Jegislelion, under section "D’ ntultefa 
special reteience about the distribution of property among widows, children 
and paients and describes what happens to the division of the share of a pre- 
deceased child. Chapter four is on the Jaw of adoption where the problLs 
01 adoption and Its legal aspects under the Hindu law and the law of minS 

^udia are discussed. Generally 
he irst five chaptens, dealing with social problems affecting the individual 
and the family, thus concern the welfare of children also. Chapter sevei^iri 
general description about legislations concerning beggars, vamnls nd 
handicapped sections of the society and makes a reference to VhilV 
specially when the juvenile lepers are discussed. Chapter ei^ht which form!”’ 
atte„l,on on criminal .-.dministralion also giws special irealment to cMdTnd 
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: young ofienders. , 

: The second volume’s chapter seven steals the show in that voliiiiie. This 
chapter deals with the welfare of children. All aspects of child welfare 
right from the constitutional provisions to the national policy for children, 
1974, are covered. A brief review of both civil and criminal legislation aflecting 
children has been given and the conclusion is that there is no consistent or 
integrated approach to child welfare legislation. Children are being treated 
‘incidentally’ in the course of handling other matters. The child is made to 
face the formality-ridden awe-inspiring courts. Absence of a uniform civil 
code adds to the problem. The issue of guardianship of the destitute and 
homeless children is not faced squarely either in the civil code or in the 
Children Acts. There is no legal authority for giving a destitute child in 
adoption or to foster care. The draft legislation is yet to materialise. The 
disappearance of informality from the juvenile courts with the revision of tlie 
Criminal Procedure Code in 1973 has been mentioned. The conclusion is that 
more needs to be done for the welfare of children and that the civil and 
criminal laws and procedures, affecting children, must be looked into by a 
high level commission so as to give them conformity with the directive princi- 
ples of state policy and the national policy on child welfare. 

Chapter five, which deals with inheritance among Indian Muslims, 
describes the orphaned grand children and makes a mention that in Egypt, 
Morocco and Pakistan their interests have been safeguarded. It also describes 
the adopted child’s inheritance where a passing reference to Malaysia has been 
made. There is a plea here for legal facility of adoption being made available 
to Muslims, setting forth with clarity the shares of the sharers, residuaries, 
distant kindreds and unrelated successors who are heirs under the Muslim law. 

Chapter eight deals with the legal framework of adoption among Hindus. 
Speedy enactment of the Adoption of Children Bill 1972 is highly recommend- 
ed by the author because this will provide for State supervision of adoptions, 
not there at present. 

The whole gamut of social legislation is very difficult to be covered and a 
critical appraisal of even some of them is equally difficult. The attempt made 
in this study, therefore, deserves all appreciation. Both the volumes are written 
in a simple language. The lucid style adds to its use. It can serve as a good 
textbook for the students for master’s courses in social work and other social 
sciences and also to those interested in social legislation. 

— Shanta Kohu-Chandra 

Educational and Vocational Rehabilitation of the Blind in Delhi—A Study 
(mimeo.) 

Pushpa R. Matani and M.S. Yadav, National Institute of Public Coopera- 
tion and Child Development, New Delhij 1979, pp. 27L 


Of all the forms of physical disability, blindness is the most appalling. 


Bereft of sight, the blinds require special institutional assistance for education 
and vocational rehabilitation. This is a great task yet absolutely necessary for 
their economic upiiftment. A few voluntary welfare agencies have come 
forward to impart education and vocational training to the blinds with the 
assistance of the department of social welfare. But more often such sincere 
attempts come to grief owing to lack of occasional review and feedback. The 
report under review, therefore, is a useful study as it has attempted to study 
the various types of facilities provided by the welfare agencies for the educa- 
tional and vocational training of the blind. It also probes into the working 
conditions of the blind ex-beneficiaries and the attitude of employers towards 
their blind workers. The study assumes importance especially because 1979 
happens to be the year of the child and 1981 is going to be declared by the 
UN as the international year for disabled persons. 

Divided into six chapters, the study sets out its objective and sample 
design in the first chapter. By interviewing 59 beneficiaries out of 547 total 
beneficiaries of the seven educational and training-cum-production centres 
located in Delhi and 80 per cent of the ex-beneficiaries turning out during 
1968-76, the study has given a substantial sample coverage. 

Chapter two gives a description of the welfare agencies in terms of criteria 
for admission, financial condition, staff composition, etc. It is heartening to 
note that die proportion of the blind to the sighted instructors was almost 
equal. This speaks of the initiative, courage and drive on the part of the blinds 
to acquire expertise for even imparting training. However, lack of enough 
number of higher educational institutions hinder the educational aspirations 
of the blinds. The report, therefore, suggests upgrading all the blind schools 
to the higher secondary level. The suggestions deserve serious consideration. 

Chapter three deals with the background data of the respondents and 
presents their socio-economic profile. It reveals that a large number of the 
respondents lost their sight because of inadequate preventive and curative 
measures at correct time. This shows the inadequacy of the existing health care 
system in India which still continues to be inaccessible to a large number 
resulting in loss of sight to nearly half a million children. Even the educational 
and vocational training institutions, located as they are in large urban centres 
preclude a substantial number of blinds residing in remote areas from taking 
advantage from them. ® 

Chapter four examines the extent to which the existing programmes have 
been geared to achieve the objective of vocational rehabilitation of the blinds 
The study reveals that though theefiforts of the agencies are laudable they have 
still to go a long way in providing a proper integrated educational programme 
to the blinds. In view of the existing constraints even in the supply of tradi- 
tional teaching aids (braille books especially on science, mathematics, social 
studies), making available to them modern educational aids like tape 
recorders, brailk typewriters, services of resource teachers, tutors, writers 
etc., will remain a far cry. It is worth noting that in spite of this the blind 
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students fare remarkably well by achieving 100 per cent result at board and 
school examinations securing even first and second divisions. 

As for training in arts and crafts, the study emphasises the need to orient 
the programme to non-traditional and remunerative vocations. The respon- 
dents have given valuable suggestions in this regard. It is hoped that the 
vocational training institutes will positively respond to them. 

Chapter five describes the working conditions of the employed blind and 
analyses the vie ws of the blinds about their jobs, job satisfaction, as also the 
employers’ perception of their blind employees. The study shows that a 
large proportion of blind workers were not doing technical work for which 
they were trained. But those who look upon the blinds as incapable of doing 
anything independently should note that a majority of the workers were 
working without any special facilities like escorts, more elbow room to facili- 
tate movement, etc., and were “doing as much work as the sighted workers” 
(p. 173). 

Chapter six sums up the findings of the study and suggests steps for 
refurnishing the educational and training programmes for the blinds. 

The study, in short, presents an elaborate review of the existing educational 
and vocational programmes for the blinds and also an analysis of the prob- 
lems encountered by them at the educational and training institutions and on 
the job. However, one will not agree with the authors’ hypothesis that 
“longer the duration of jobs, greater will be the job satisfaction of workers” 
(p. 161). The authors could well have avoided repeating the shift from tradi- 
tional vocations to modern ones and the lack of facilities of teaching aids. 

— Gangadhar Jha 


Learakg to Bo : Towards a Learning and Working Society — A Report 
National Review Committee^ Ministry of Education & Social Welfare, 
Government of India, 1 978, New Delhi, pp. 60, 

The academic debate on the importance of education usually has a 
reassuring degree of consensus. In an inegalitarian society educational bene- 
fits filter through the demand pressures of various interest groups. The 
doubts and disillusionment of the 1970s, following the earlier optimism in 
education as an investment in the development of human capital, boggle the 
mind of educational planners, administrators and educators. With the 
revaluation of dominant strategies for development and the crisis created by 
the country’s limited capacity to absorb its educated manpower, vocational 
secondary schools are thought to provide a viable alternative to the sterile 
pursuit of purely academic education and to make education ‘socially 
relevant and useful’. 


■{ he Natiuiuii Review Committee for the +2 curriculum was set up under 
tile chairmanship of Prof. M. Adiseshiah to review the NCERT’s document 
on vucaliunalisation of secondary education, study the syllabi and courses 
adopted b}’ the member schools of the Central Board of Secondary Education 
and recommend a plan of action for introduction of vocationalisation at the 
secondary stage. 

The report gi\ cs broad guidelines for course patterns for general educa- 
tion and the vocalionalised spectrum, it lays emphasis on the need for the 
secondary stage to be integrated with the goals of national development and 
piioritics in agriculture, rural development and adult literacy by inclusion of 
the socially useful productive work component in the general education 
speclrum and agriculture and related rural occupation and managerial, 
commercial, health and para-medical courses in the vocationalised spectrum' 
Tire report empiiasises that no rigid course pattern should be laid out, as 
vocational courses should be planned keeping in view the local needs and 
based on manpower requirements of the arSa assessed by the occu- 
pational surveys in liaison with the employers, experts and with the involve- 
ment of local agencies and the community. The report also discusses other 
related issues like location of schools, infrastructural facilities, counselling 
and placement, training of teachers, curriculum and textbooks, apprentice- 
ship and recruitment policy and a continuous review and evaluation method 
built within the education system. For a better coordination between various 
agencies ofl'ering vocational and technical courses, a national apex body is 
recommended where other agencies offering vocational education will be 
represented. 

The clTort to link education with productivity has many weak links. Is 
the teaching communityin a position to assume new responsibility? To what 
extent could recruitment and wage policies be suitably readjusted? How far 
will tliese courses, which are designed to be terminal in character, equip 
the students for seif-employment? Some schools under the Central B’oard of 
Secondary Education adopted the scheme of vocational courses prepared by 
the NCERl. The feedback from these schools pointed out that vocational 
c(m rscs did not meet an encouraging response because the majority of students 
wanted jobs in the organised sector and were not prepared to take risks unless 
a piUticuIar course led them to specific jobs. The climate for self-employment 
was not very encouraging as the training did not give them confidence for 
an investment. The initial investment needed by the schools to start these 
courses may become useless if the courses have to respond to the changing 
employment market. A reorientation in the thinking of public and private 
sector enterprises will also be necessary. Education cannot provide a solution 
to all the problems of a society but it should be responsive to its specific 
needs and concerns. 


■Kumud Sharma 
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Statistical Proile of Cliilclreii and Yoiith ia ladk' 

United Nations Children’s Fund (UNICEF), 1977, New Dellii/pp. 125. '^ ' 

Supposed mainly to be of children and youthj the report under review 
contains data in 60 tables on the economy, demography and vital statistics, 
health, family welfare, nutrition, education and other aspects of social 
statistics. These data are no doubt of use for socio-economic planning and 
it is also good that they are made available at a single place. But those who 
look forward to details regarding children in these pages will be disappointed. 
There is no youth, anyway. There are other shortcomings also worth 
mentioning. 

For the purpose of planning, comparable data are necessary, not often 
available in this book. For example, most of the data on population relate to 
1971 whereas data of other socio-economic characteristics are for other 
periods. The percentage of infant deaths under one year in the States is given 
for 1 970, but the number of hospitals and their beds are for ] 974, and so on. 

In some tables the headings are not given properly. For example, in table 
23 the data given are of the number of districts, communily development 
blocks, panchayats, etc., Statewise.lt is not mentioned in the title the year for 
which the information relates. In table 24 the heading is Targets and Achieve- 
ments during Fifth Five Year Plan (1974-79)’, w^hereas the data given are 
targets and achievements during the Fifth Plan for beds, medical colleges, 
actual admissions, and doctors. 

If a social planner can get over these shortcomings, the repoi t should 
prove to be of some value to him. 

— N. C. Ganguly 


Social Welfare Administration 

D. Paul Chowdhry, New Delhi, Atma Ram & Sons, 1979, pp. 300, Rs. 40. 

Social welfare administration is increasingly engaging the attention of 
scholars and administrators who genuinely feel that this area has not been 
studied in detail and in depth. Social w^elfare administration refers to the 
process of applying professional competence to implement progi amines of 
social welfare through social agencies in fulfilment of the objects and policy 
of the agency. The book under review describes briefly the social welfare 
agencies, their registration, constitution, bye-laws, organisation, personnel, 
supervision, ofiice procedure and budgeting. It also covers grants-in-aid, 
accounting, auditing, and the mechanism and regulation of fund raising. The 
role of volunteers, coordination, public relations, regulation of standards, 
evaluation and social legislation have also been included with reference to 
Indian conditions. In about two hundred pages, the author has discussed 
twenty-four topics, presumably withan eyeon thesyllabi of manyuniversities. 
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I'hc significance of this book in this special number is that the author has 
devoted a cliaptcr to social legislation with particular reference to legislation 
for children. For healthy growth, a child needs adequate attention, home, 
understanding, protection, security, nutrition, health care, etc., and the legisla- 
tive provisions are just one aspect, necessary but not sufficient. The national 
plan of action has recommended greater legislative power to protect, promote 
and safeguard the interest of children. The author has rightly focussed his 
attention on this importantaspect, andavigorous effort to promote community 
awareness on the need for effective implementation of all existing social 
legislation, including that for children, cannot be over stressed. 

The field of social welfare does not easily lend itself to any simple or 
uniform pattern of administration. The complexity of the social situation and 
of the social problems does not permit of any such solution. Organisational 
goals tend to dominate over functional aspects and normally not enough 
attention is paid to keep alive the zeal of diversification of programmes and 
flexibility of operations to suit different aspect of social welfare. Voluntary 
agencies play a key role in any area of social welfare administration and 
attempts arc thus made to minimise the bureaucratising tendencies. The 
general impression however is that in many voluntary organisations, vested 
interests dominate decision-making and it is very difficult to dislodge them. 

The book, as a whole, makes interesting reading and the appendices 
towards the end add to its usefulness. Bibliography is up-to-date and the 
price reasonable. A little more care in proof I'eading and adding more 
description to factual information would have enhanced its readability. At 
places, there is more of mathematical presentation than arguments. In 
spite of its limitations, the book would remain a guide to many examinees and 
there is always scope for improvement in subsequent editions. 

— SuDESH Kumar Sharma 


Working Children in Urban Delhi (A Research Report) 

Indian Council for Child Welfare, April, 1977, pp. 173. 

The study is designed to portray the socio-economic and environmental 

conditions of worki ng children in urban Delhi through :(/) household enquiries ; 

and (//) ad hoc surveys in selected occupations. The study is supplemented 
by a few case studies both of the household variety and occupational type. 
The first chapter deals with the ‘Nature and Dimension of the Problem’ 
in terms of the magnitude of working children and their availability and 
distribution by sex and occupation based on 1971 census. Notwithstanding 
the somewhat more stringent definition of workers in 1971 (compared to 
1961 census), the number ofehild workers in the age-group 0-14 in Delhi has 
increased from about 10,500 in 1961 to 14,800 in 1971 giving an increase of 
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about 40 per cent ; and consequently, the number of cliild workers lias increas- 
ed. Tlieir proportion to total labour force was 1.3 per cent for urban Delhi 
as a whole. Within the precincts of these dimensions, the nature of the 
problem is not at all clear. What sort of problem the study is designed to 
grapple with and what are its postulates, is something which is not explicit. 

" Chapter 3 of the study is entitled ‘Some Socio-Economic Parameters’ 
which, to a great extent, determine the working and living conditions of child 
workers at any point of time. The identified parameters are : (/) place of origin 
and length of residence in Delhi; (//) caste and religion; (///) the nexus between 
the occupational profiles of parents and children; (iv) levels of income, (v) 
household size; and (v/) housing and sanitation. The study has conceptualised 
these factors which have an impact on the working and living condilions of 
child workers but to say “it is analytically difficult to firmly establish the 
cause-and-effect relationship”, is not correct. And I do not subscribe to this 
view. These relations could have been measured, as there is no dearth of 
analytical tools and techniques. This would have given an added importance 
to the study. 

The occupational studies as dealt with in chapter 5 provide a wealth of 
information on various aspects of the child workers and their living and 
working, physical and socio-economic environmental conditions. Likewise, 
‘Some Case Studies’, undertaken in chapter 6, provide a clue to an inverse 
relationship between child and parent and the ‘attitude’ and ‘outlook’ of 
parents and children. These case studies also substantiate the aweful environ- 
mental conditions of ‘hotels’ and ‘dhabas’, manufacturing/scrviciiig establish- 
ments which are hardly congenial to the development of the child. 

Among the various occupational groups studied^ children engaged in the 
collection of rags and other waste material were found to be miserable, while 
those working in unregistered tea stalls and dhabas, seemed to be no better 
(p. 11 8). The study also points out that there is no conformity in the provisions 
laid down by the Delhi Shops and Establishment Act, 1954, the Minimum 
Wages Act, 1948 and the Factories Act. The Factories Act totally bans the 
employment of children below 14 while DSEA permits the employment of 
children above the age of 12. These are known legal lacunae of the existing 
juridical structure which need to be rectified as the law is a social good. The 
study further points out that “aspects like working hours and rest intervals 
are not very relevant to domestic workers, shoe-shine boys, rag and waste 
material collection boys and part-time workers such as those engaged in 
collection and delivery of milk bottles and evening newspaper hawkers” 
(p. 117). 

Of many suggestions made, the reduction of minimum age to 12 for entry 
into the Apprentice Act for the acquisition of knowledge and new skills or 
for upgrading existing skills, together with the facilities for employment 
counselling and vocational guidance and training deserve special mention. 
The study, no doubt, gives a good deal of information about the working 



children. But there arc printing mistakes which rellcct not only the poverty 
of proof reading but also an indifferent attitude of the Council; viz., on page 
4 Table 1.3 there is no mention of the measuring unit for absolute figures 
w hich ought to have been in thousands. On page 63, para 5.6.1, the sentence 
reads ‘In fact, every type of collected.’ which makes no sense. And on page 1 19 
there is mention of the ‘Ataximum Wages Act’. These are a few samples but 
the document is strewn with several such palpable errors. 

— R.K. WlSHWAKARMA 


Working Children in Bombay— A Study (iniineo) 

MusAi'iii SiNCiii, V.D. ICaurA and S.A. Khan, National Institute of Public 
Cooperation and Child Development, New Delhi, 1978, pp. 316. 

In the normative context of modern society child labour is considered to 
be a social evil. The early years of life are meant to equip oneself with 
knowledge and skills for playing adult roles. Taking up a job at an early age 
docs affect the growth of a child’s personality. Ho wever, social and economic 
realities are such that social norms are hard to conform to and we find large 
numbers of children taking up jobs at an early age. 

The major causes of child labour are rooted in ignorance and poverty. 
Poverty is both the cause and effect of child labour. Complete eradication of 
the evil is possible only when there is an appreciable increase in the standards 
of living of the people. This is a long term national goal but short term 
measures are possible and are needed to lessen the deleterious effects of labour 
on children. The study under review provides an insight into the problem of 
working children in the metropolitan area of Bombay. 

The objectives of the micro-study are to highlight the socio-economic 
factors which compel children to take up work and to examine the various 
facets of the work life of the child with a view' to find out the consequences of 
work on the wellbeing of the child. The study also discusses the effectiveness 
of relevant legislation and points out the shortcomings in its implementation. 

The study is important in that it is based on primary data collected from 
child workers, their parents and employers through structured interview 
schedules. The schedules cover such aspects as the socio-economic background 
of the child and his family, the perception of the parents and children towards 
work and working conditions, the impact of work on the phy,sical and psycho- 
logical wellbeing of the child, the attitudes of employers towards child labour 
and their awareness about the legal provisions governing child labour. This is 
supplemented by unstructured interviews with officials of the Bombay 
Af unicipal Corporation and the Department of Labour and Factories and also 
by secondary data from other official records, reports, books and journals, 
etc. 
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A 111 ulti-stcige sampling ptocedure is used in tlie survey. Ten slumiiockets 
were selected in consultation with the Slum Improvement Board from 807 
slum aieas of Bombay. In the second stage, census enumeration of all house- 
holds in the pockets was undertaken. The third stage involved preparation 
of the list of working children pockeUvise. Finally, 300 children, 203 boys and 
97 gills, constituting roughly one third of the total child workers enumerated 
were selected for the purpose of study. ’ 

The report is presented in eleven chapters. The first two chapters arc 
devoted to give an overview of the problem and the third to a description of 
the universe of study and the methods of sampling used. Chapters four aiid 
five ate devoted to the socio-economic background of the families of worl iim 
children and the pre-work life of the child. The fact that child labour it 
deep rooted in poverty and ignorance is amply brougt out by the data 
Majority of child workers came Irom families consisting on an avcrapc Vt) 
members but earning less than Rs. 400 per month. They lived in houses 
lacking even the basic physical amenities. In twenty per cent of the families 
in terviewed, not a single member ever went to school. Of those who did go a 
majority dropped out before completing their fourth standard. The child 
entered work between tea and twelve years of age. The eldest child in the 
family, irrespective of age and sex, was deployed to supplement the family 
income, which accounted for about 25 per cent of it. 

A brief review of the wage employed and self-emplo 3 ied children is 
presented in the next two chapters. Most of the child workers were in unskilled 
and ill paid jobs and were concentrated in the unorganised small scale 
tertiary sector. Legal prohibition of child labour from the organised sector 
may have pushed the children away into the unorganised. More than fifty 
per cent of the children were in production units, service and repairs, and 
trade and commerce. The market for child labour is not governed by well 
defined rules or procedures. The resourcefulness of parents, relatives, friends 
and neighbours mattered most. Thirty-five per cent of children did’not get 
even a day off in a week. A negligible percentage were entitled either to 
medical, earned or casual leaves. Twenty-eight per cent of children were not 
entitled to any religious or national holidays while the rest were getting 
holidays ranging from seven to fifteen days during the year. Majority of the 
children, both wages employed and self-employed, had to work for about 10 
to 12 hours. The long hours of work were all the more tiresome to the child 
because of the irregular spread of the rest intervals. The frequency and 
duration of the rest interval often depended upon the convenience of the 
employer and the nature of the job he was engaged in and not on the needs of 
the child. By and large, the rest interval was after four hours of work 
Construction workers, scrap collectors and most of the self-employed 
children had to work in the open. Self-employed children engaged in trade 
and commerce had to guard themselves from the vigilant eye of” ^hc corpora- 
tion official. Notwithstanding all these troubles, 64 per cent of children felt 
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happy about being employed and being economically independent. They were, 
however, not so satisfied about their average monthly income of Rs. 86. 
Restaurant and repair workers were the most satisfied and construction 
workers and scrap collectors least satisfied even though they were better paid 
than the children in other occupations. Parents felt that work had instilled 
a sense of responsibility in the children. Parents were aware of the educa- 
tion to children, almost all of them agreed that education was essential. 
A large number (60 per cent) said that they would like their children to study 
uptolugher secondary level and another 12.5 per cent up to college level. 
Though the awareness and aspirational level of the parents was thus quite 
high/their capacity to achieve it was limited, as the report underlines. 

" The presentation of the report would have been better if chapter eight, 
giving the views by children, parents and employers towards child labour was 
integrated with the previous chapters. Chapter nine which gives a description 
of working children in different occupations does not serve any purpose. 
Chapter ten discusses the effectiveness of the relevant legislation. The 
ignorance of the employers about the existence of laws governing child labour 
is colossal and revealing. Only 18.6 per cent of the 159 employing establish- 
ments seem to be aware of some of the provisions governing child labour. 
Only nine employers mentioned about officials visiting their establishments 
for inspection. The economic interests of the children and of their parents 
and employers help the latter in escaping from the long arm of law. The 
final chapter gives a summary of the conclusions and offers some suggestions. 

On the whole, the study is a very useful contribution to the understanding 
of the problem of child labour in an urban setting. As 93 per cent of child 
labour are in rural areas, it would be highly useful if similar micro-studies 
were undertaken in those areas also. It would help the social welfare, educa- 
tion, rural development, and the legal departments in formulating schemes 
in a coordinated manner so that the harmful effects of work at an early age 
on the growth of a child’s personality are mitigated. A select bibliography 
would have added to the value of the study. 

— M. Lakshmiswaramma 
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Declaration of the Rights of the Child 


Proclainied by the General Assembly of the United Nations on 20 November 1959 
(General Assembly resolution 1386 XIV) 

Preamble 

Whereas the peoples of the United Nations have, in the charter, realTirmcd ihcir Mih 
in fundamental human rights and in the dignity and worth of the human person, and have 
determined to promote social progress and better standards of life in larger freedom, 
Whereas the United Nations has, in the Universal Declaration of Human Rights, 
proclaimed that everyone is entitled to all the rights and freedoms set forth therein, without 
distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status, 

Whereas the child, by reason of his physical and mental immaturity, needs special 
safeguards and care, including appropriate legal protection, before as well as after birth, 
Whereas the need for such special safeguards has been stated in the Geneva Declaration 
of the Rights of the Child of 1924, and recognized in the Universal Declaration of Human 
Rights and in the statutes of specialised agencies and international organisations concerned 
with the welfare of children, 

Whereas mankind owes to the child the best it has to give, 

Now therefore t 
The General Assembly 

Proclaims this Declaration of the Rights of the Child to the end that he may have a 
happy childhood and enjoy for his own good and for the good of society the rights and 
freedoms herein set forth, and calls upon parents, upon men and women as individuals, 
and upon voluntary organizations, local authorities and national Governments to recognize 
these rights and strive for their observance by legislative and other measures progressively 
taken in accordance with the following principles: 

Principle 1 

The child shall enjoy all the rights set forth in this Declaration. Every child, without any 
exception whatsoever, shall be entitled to these rights, without distinction or discrimination 
on account of race, colour, sex, language, religion, political or other opinion, national or 
social origin, property, birth or other status, whether of himself or of his family. 

Principle 2 

The child shall enjoy special protection, and shall be given opportunities and facilities, 
by law and by other means, to enable him to develop physically, mentally, morally, spiri- 
tually and socially in a healthy and normal manner and In conditions of freedom and 
dignity. In the enactment of laws for this purpose, the best interests of the child shall be the 
paramount consideration. 

Principle's 

The child shall be entitled from his birth to a name and a nationality. 
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PHftcipk 4 

The child shall enjoy the benefits of social security. He shall be entitled to grow and deve- 
lop in health; to this end, special care and protection shall be provided both to him and to 
his mother, including adequate pre-natal and post-natal care. The child shall have the right 
to adequate nutrition, housing, recreation and medical services. 

Pnneipie 5 

The child who is physically, mentally or socially handicapped shall be given the special 
treatment, education and care required by his particular condition. 

Principle 6 

The child, for the full and harmonious development of his personality, needs love and 
understanding. He shall, wherever possible, grow up in the care and under the responsibility 
of his parents, and, in any case, in an atmosphere of atfection and of moral and material 
security; a child of tender years shall not, save in exceptional circumstances, be separated 
from his mother. Society and the public authorities shall have the duty to extend particular 
care to children without a family and to those without adequate means of support. Payment 
of State and other assistance towards the maintenance of children of large families is 
desirable. 

Principle 1 

The child is entitled to receive education, which shall be free and compulsory, at least 
in the elementary stages. He shall be given an education which will promote his general 
culture, and enable him, on a basis of equal opportunity, to develop his abilities, his indivi- 
dual judgement, and his sense of moral and social responsibility, and to become a useful 
member of society. 

The best interests of the child shall be the guiding principle of those responsible for his 
education and guidance; that responsibility lies in the first place with his parents. 

The child shall have full opportunity for play and recreation, which should be directed 
to the same purposes as education; society and the public authorities shall endeavour to 
promote the enjoyment of this right. 

Principle 8 

The child shall in all circumstances be among the first to receive protection and relief. 
Principle 9 

The child shall be protected against all forms of neglect, cruelty and exploitation. He 
shall not be the subject of traffic, in any form. 

The child shall not be admitted to employment before an appropriate minimum age; 
he shall in no case be caused or permitted to engage in any occupation or employment which 
would prejudice his health or education, or interfere with his physical, mental or moral 
development. 

Principle 10 

The child shall be protected from practices which may foster racial, religious and any 
other form of discrimination. He shall be brought up in a spirit of understanding, tolerance, 
friendship among peoples, peace and universal brotherhood, and in full consciousness that 
his energy and talents should be devoted to the service of his fellow men. 

□ 
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National Policy for Children 


RESOLUTION 

The Government of India have had under consideration the question of evolving a 
national policy for the welfare of children. After due consideration, it has been decided to 
adopt the policy enunciated below: 

Introduction 

The nation’s children are a supremely important asset. Their nurture and solicitude are 
our responsibility. Children’s programme should find a prominent part in our national 
plans for the development of human resources, so that our children grow up to become 
robust citizens, physically fit, mentally alert and morally healthy, endowed with the skills 
and motivations needed by society. Equal opportunities for development to all children 
during the period of growth should be our aim, for this would serve our larger purpose of 
reducing inequality and ensuring social justice. 

Goals 

The needs of children and our duties towards them have been expressed in the Constitu- 
tion. The resolution on a national policy on education, which has been adopted by Parlia- 
ment, gives direction to state policy on the educational needs of children. We are also party 
to the U.N. declaration of the rights of the child. The goals set out in these documents can 
reasonably be achieved by judicious and efficient use of the available national resources. 
Keeping in view these goals, the Government of India adopts this resolution on the national 
policy for children. 

Policy and Measures 

It shall be the policy of the state to provide adequate services to children, both before 
and after birth and through the period of growth, to ensiu-c their full physical, mental and 
social development. The state shall progressively increase the scope of such services so that, 
within a reasonable time, all children in the country enjoy optimunt conditions for their 
balanced growth. In particular, the following measures shall be adopted towards the attain- 
ment of these objectives : 

(/). All chiklren shall be covered by a comprehensive health programme. 

(ii),,, Programmes shall be implemented to- provide nutrition services with the object 
of removing deficiencies in the diet of children. 

(///) Pi’ogrammes will be undertaken for the general improvement of the health and for 
the care, nutrition and nutrition education of expectant and nursing mothers. 

iiv) The state shall take steps to provide free and compulsory education for all children 
upto the age of 14 for which a time-bound programme will be drawn up consistent 
with the availability of resources. Special efforts will be made to reduce the prevail- 
ing wastage and stagnation in schools, particularly in the case of girls and children 
of the weaker sections of society. The programme of informal education for pre- 
school children from such sections will also be taken up. 

(r) Children who are not able to take full advantage of formal school education shall 
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be provided other forms of education suited to their requirements. 

(vi) Physical education, games, sports, and other types of recreational as well as cultural 
and scientific activities shall be promoted in schools, community centres and such 
other institutions. 

(vi!) To ensure equality of opportunity, special assistance shall be provided to all children 
belonging to the weaker sections of the society, such as children belonging to the 
Scheduled Castes and Scheduled Tribes and those belonging to the economically 
weaker sections both in urban and rural areas. 

(vili) Children who are socially handicapped, who have become delinquent or have been 
forced to take to begging or are otherwise in distress, shall be provided facilities for 
education, training and rehabilitation and will be helped to become useful citizens. 

(ix) Children shall be protected against neglect, cruelty and exploitation. 

(x) No child under 14 years shall be permitted to be engaged in any hazardous occupa- 
tion or be made to undertake heavy work. 

(xi) Facilities shall be provided for special treatment, education, rehabilitation and care 
of children who are physically handicapped, emotionally disturbed or mentally 

■ .retarded. 

(xU) Children shall be given priority for protection and relief in times of distress or 
natural calamity. 

(xin) Special programmes shall be formulated to spot, encoura ge and assist gifted children, 
particularly those belonging to the weaker sections of society. 

(xiv) Existing laws should be amended so that in all legal disputes, whether between 
parents or institutions, the interests of children are given paramount consideration. 

(a'v) In organising services for children, efforts would be directed to strengthen family 
ties so that full potentialities of growth of children are realised within the normal 
family, neighbourhood and community environment. 

Priority in Programme Formation 

In formulating programmes in different sectors, priority shall be given to programmes 
relating to : 

{a) preventive and promotive aspects of child health; 

(/>) nutrition for infants and children in the pre-school age along with nutrition for 
nursing and expectant mothers; 

(c) maintenance, education and training of orphan and destitute children; 

(d) crcclies and other facilities for the care of children of working or ailing mothers; 

... '.a.iid ■ 

{e) care, education, training and rehabilitation of handicapped children. 

Constitution of National Children's Board 

During the last two decades we have made significant progress in the provision of services 
for children on the lines detailed above. There has been considerable expansion in the 
health, nutrition, education and welfare services. Rise in the standard of living, wherever it 
occurred, has indirectly met children’s basic needs to some extent. But all this work needs a 
focus and a forum for planning and review, and proper coordination of the multiplicity of 
services striving to meet the needs of children. A National Children’s Board shall be consti- 
tuted to provide this focus and to ensure at different levels continuous planning, review and 
coordination of all the essential services. Similar Boards may also be constituted at the 
state level. 

Role of Voluntary Organisations 

The Government shall endeavour that adequate resources are provided for child welfare 
programmes and appropriate schemes are undertaken. At the same time, voluntary 
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organisations engaged in the field of child welfai*e will continue to have the oppoiiunity to 
develop, either, on their own or with State assistance, in the field of education, health,, 
recreation and social welfare services. India has a tradition of voluntary action. It shall be 
the endeavour of the state to encourage and strengthen volunta,ry action so that state and. 
voluntary efforts complement each other. The resources of voluntary organisations, trusts, 
charities and religious and other endowments should have to be tapped to the e.xtent possible 
for promoting and developing child welfare programmes. 

Legislative, and Administrative iction 

To achieve the above aims, the State will provide necessary legislative and administrative 
support. Facilities for research and training of personnel will be developed to meet the needs 
of the expanding programmes and to improve the effectiveness of the services. 

People"* s Participation 

The Government of India trust that the policy enunciated in this statement will receive 
the support and cooperation of all sections of the people and of organisations working for 
children. The Government of India also calls upon the citizens, State Governments, local 
bodies, educational institutions and voluntary organisations to play their part In the overall 
effort to attain these objectives. 

Sd. 

Secretary to the Government of India. 


ORDER 

Ordered that a copy of the resolution be communicated to the Cabinet Secretariat, the 
Prime Minister’s Secretariat, all the Ministries/Departments of the Government of India, the 
Planning Commission, the State Governments and the Governments/Administrations of 
Union Territories. 

Ordered also that the resolution be published in the Gazette of India for general 
information. 


August 22, 1.974 


Sd. 

Secretary to the Government of India 
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The Child in India 


Demographic Profile 

Of the 1550 million children in the world, one in every six is an Indian. The 248 million 
children of India thus comprise nearly 16 per cent of all the world’s children. 

India’s population is rising faster than the world rate, and the addition of some 13 
million infants every year gives India one of the world’s youngest populations. The 1971 
census showed that 42 per cent of the Indian population consists of children under 14 years 
of age. Children below 6 years comprise 21 per cent of the population. 

An index of the population composition is that while the entire population of India in 
191 1 was 252 million, projections indicate that children alone already numbered 248 million 
in 1976, and a more recent estimate puts the child population in 1977 at 255 million. The 
twentieth century will close with the number of children in India almost certainly exceeding 
the total Indian population of 279 million recorded in the 1931 Census. 

Urban-Rural Ratios : An estimated 81 percent of India’s children live in the rural areas. 
According to population projections for 1976, the rural children number 183.9 million, 
tribal children 14.9 million and urban children 49.7 million. These projections also indicate 
that nearly half of India’s children (48.7 per cent) are below 6 years of age. Of the 121 million 
in this age group, 89.7 million live in the villages and 7.3 million in tribal areas, while 24.2 
million are in urban areas. 

Living Conditions : According to 1976 projections, about 99.4 million children — nearly 
two-fifths of the total Indian child population^ — live in conditions adverse to survival. Of 
them, 48.5 million, or nearly half, are less than 6 years old. 

The 1976 estimates place 35.8 million of these youngest deprived children in rural areas, 
9.7 million in urban areas and 2.9 million in tribal areas. In the next age group (7-14 years), 
50.9 million children live in extreme poverty — 37.7 million in the villages, 10.2 million in 
towns and cities and 3 million in tribal areas. 

A more recent estimate (April 1977), indicates that as many as 126 million children may 
be living below the poverty line. 

Birth Rate and Mortality 

With a baby born every one and a half seconds, there are L7 million births a month and 
21 million births a year in India. Balanced against the annual total death rate of 8 million-— 
which includes 3.2 million infants and children— this means that about 13 million children 
are added to the country’s population every year. 

The rural birth rate — 35.8 per 1000 population— is much higher than the urban birth 
rate of 28.3 per 1000 population. 

Mortality : The child’s fight for survival does not always succeed, and for every 1000 
babies born alive, 122 die in the first year of life. 

Infant and toddler deaths add up to 2 million in the 0-12 month age group and 1.2 
million in the 1-4 year group. Together, these deaths account for 40 per cent of the total 
annual deaths in the country. 

The combined mortality rate for the lowest age group (0-4 years) is three and a half times 
that of the next age group (5-14 years). 

The infant mortality rate has fallen steadily during the century, but remains high. 

From 204 per 1000 live births in 1915, and 161 per 1000 live births in 1945, the average 
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national infant mortaiity rate currently stands at 122 pet 1000 live births. However, I'ural- 
urban imbalances persist, with the rural rate averaging 131 per 1000 live births as compared 
to the urban average rate of 81 per 1000 live births. After the first week of life, the infant 
iiiortality rate of females is higher than that of males throughout the first year of life. 

Life Expecimtey: If an Indian child survives the early childhood years, life expectancy 
for a boy is 53 years and for a girl, 52 years. 

Definition 

Birth Rate: The number of live births in 1 year per 1,000 population. This will vary with 
the average age of the population and with the male/female ratio, as well as with other factors. 

Infant Mortality Rate : Infants under 1 year of age dying in 1 year, per 1,000 live births. 
The younger the child at death, and the greater the distance from the registration centre, 
the less likely it is to be registered either as a birth or death. 

Death Mate : The number of deaths registered per 1,000 population. This gives the crude 
death rate. Deaths may be further analysed by age, by sex, by occupation, by social class, 
by disease, by district, and by various other relevant factors. Death rates by age-groups may 
be calculated per 1,000 of population or per 1,000 of that age-group. 

Health 

Children in India face many health hazards, and many die young for lack of timely 
health care. 

Forty per cent of all deaths in India occur among children below 5 years of age. Of these 
deaths, about half are of children less than a year old. 

In the lowest age group (0-12 months), 50 per cent of deaths are due to dysentery, 
diarrhoea, respiratory diseases and gastro-intestina! disorders. In the 1-4 year group, 
mortaiity seems to be specifically related to respiratory, digestive and parasitic diseases. 
These in turn are aggravated by poor environmental sanitation, over-crowded living condi- 
tions, and malnutrition. Ignorance of simple health precautions also takes its toll. 

It is estimated that 30 per cent of all schoohgoing children are suffering from one or other 
ailment. Of children’s illnesses treated at health centres, 56 per cent are reported to be 
related to intestinal infections, respiratory complaints and nutritional disorders. Eye ail- 
ments and defects due to poor diet and poor hygiene are also common, and many children 
needlessly go blind in early childhood. Tuberculosis is widespread in small children. 

Health Services : About 80 per cent of Indians live in rural and tribal areas, but only 
30 per cent of hospital beds and 20 per cent of doctors in the country are available there. 

Medical care for the rural population is provided by government-run primary health 
centres. Each centre is expected to serve from 70,000 to 80,000 people, spread over a hundred 
villages, with the help of two doctors. Some PHCs have only one doctor. Each PHC auxiliary 
nurse-midwife serves 10,000 people in 10 to 12 villages. The average distance between the 
village and the health centre is 9 km., and about 87 per cent of people attending the PHCs 
are from villages within a 6.4 km radius. Many children do not get timely attention because 
50 per cent of village women are daily wage earners, and they cannot carry their small 
children to the PHC vdthout losing family earnings. Under the government’s new rural 
health scheme, villagers trained as community health workers are gradually extending health 
care to village homes. At the time of childbirth, few women receive skilled assistance; the 
proportion ranges from 20 to 50 per cent in different parts of the country. 

The number of hospital beds for children— -about 9,300— is barely 50 per cent of the 
minimum requirement, and the country has only 25 children’s hospitals and 424 paediatric 
wards— to meet the needs of nearly 250 million children. Most of these arc located far from 
the villages. There are major regional disparities: Bihar, Gujarat and Haryana do not have 
any children’s hospitals at all 

The existing maternal and child health services reach only a small proportion of the 
women and children who need them. Women in the 15-45 age group constitute nearly 22 


924 ^ Docmmit 3 


per cent of the population, and children in the 0-6 age group eomprise another 21 per cent. 
Meeting the health needs of this 43 per cent of the population remains a major national task. 

Water and Health : Water-borne and water-related diseases are the leading killers of 
infants and children. About 163 million children (0-14 years) in rural India do not have 
access to safe drijikiog water, and are thus exposed to infection which can prove fatal. 

In 113,000 villages, the drinking water supply is either more than 1.6 km away, or is sub- 
standard, and is responsible for diseases like cholera and guinea-worm, or problems related 
to a mineral content too high for health. 

In another 214,000 villages, the water supply from wells, streams, tanks, ponds and 
rivers, is adequate in quantity, but is open to the risk of pollution. 

There are at least 185,000 villages where the supply of water is both inadequate and 
unprotected. 

It is estimated that about 8.7 per cent of deaths in the first year of life, 19.1 per cent of 
deaths in the 1-4 age group and 15.2 per cent of deaths in the 5-15 group are due to 
diarrhoea. 

Nutrition 

Malnutrition is a major cause of death among children in India. Every month 1,00,000 
children die from its effects. An even larger number of children die of infectious diseases, 
tlieir poor diet having made them susceptible to infection and vulnerable thereby to death. 

Children survive malnourishment depending on the degree of deficiency. For every child 
who shows clinical signs of malnutrition, there are probably at least 4 children siifieriog 
from milder grades of malnutrition without clinically apparent symptoms. There are an 
estimated 60 million malnourished children in India. 

Approximately 80 to 90 per cent of Indian children do not receive adequate amounts of 
key vitamins and minerals; 75 per cent do not receive adequate calories and about 50 per 
cent do not receive enough proteins. 

Acute diarrhoeal diseases are more frequent and serious among these malnourished 
children than among those of normal nutritional status. 

Pre-School Children : Some 60 per cent of children in the 0-6 years age group suffer 
from nutritional anaemia and protein-calorie malnutrition in one form or the other. Almost 
40 per cent of all deaths in the country occur in this age group and the majority of these 
fatal cases are attributed to kwashiorkar, vitamin A deficiency and anaemia. Again, three- 
fourths of the children in this age group have body weights below 75 per cent of the standard 
weight of well-nourished children, 52 per cent suffer from moderate malnutrition, 23 per cent 
from severe malnutrition and only 3 per cent can be considered as having normal body 
weight 

Children from the low socio-economic strata suffer the worst, 80 per cent of them are 
victims of moderate or severe protein-calorie malnutrition, as shown by their sub-standard 
body weights. 

School-going Children : It is estimated that 22 per cent of the school-going children show 
one or more signs of nutritional deficiency. The most common are anaemia, and lack of 
vitamin A and vitamin B-complex. A much higher proportion of school-going children from 
low socio-economic groups (56 per cent) show signs of moderate protein-caloric malnutrition, 
while 15 per cent show severe malnutrition, reflected in sub-standard body weights. 

Vitamin A Deficiency : About 2.5 million children in India are threatened by blindness 
in early childhood because their diet lacks vitamin A. Severe vitamin A deficiency is esti- 
mated at a million cases. About 12,000 to 14,000 children of the toddler age group go blind 
every year because of this deficiency. Lack of the vitamin is also behind the night blindness 
that afflicts about 10-15 per cent of all children. 

One out of every four cases of blindness is due to dietary deficiency of vitamin A, and is 
therefore preventible. The peak incidence of such blindness is in the 1-5 years age group. 

Child Nutrition and the Family ; Maternal malnutrition is a major contributory factor in 



§■ 


The Child hr Tidla 925 


the premature birth of an infant It has been found that 36 per cent of Infant deaths are due 
to prematurity. 

Studies also indicate that when the family size is small , the nutritional level of each chi 1 c! 
'is better, while in larger families,- the children born later are more prone, to .nutritional 
deficiencies. Research indicates that among the first three children born to a family, only 17 
, per cent show signs of malnutrition, while among the fourth and younger children 32 

. per cent had malnutrition symptoms. 

' Education 

A Directive Principle of the Indian Constitution (Article 45) lays down that the state 
shall endeavour to provide free and compulsory education for all children until they complete 
14 years of age. This was to have been achieved within a decade, but has not been realised 
so far. 

ii# The progress has been uneven from state to state, as between the urban and rural areas 

and as between boys and girls. For example, all urban areas have facilities for elementary 
and middle school education. In rural areas, 80 per cent of the habitations have a primary 
school within 1.5 km and over 60 per cent of the habitations have a middle school within 3 
km. Out of a total of 575,926 villages in the country, it is estimated that about 48,566 are 
not served by any school at all. 

Education is free for all children up to the secondary stage in 12 states and union terri- 
tories. In 8 other States and union territories, it is free for all children up to the middle 
school stage. Another 8 states offer free education for all children up to the middle school 
stage, and up to a few more years only for girls. Two states offer free education for all 
children up to the primary school level and one of them ofiers an additional few years of free 
education for girls. 

School Enrolment : Approximately 4.5 million children are being offered one kind of 
pre-primary programmes or the other. These form barely 5 per cent of the population in the 
3-6 years age group and are mainly from the better-off sections of society. 

Enrolment in schools has been slower than expected. Only 80.9 per cent of children in 
the 6-1 1 years age group, 37.0 per cent in the 1 1-14 years age group and 20.9 per cent children 
in the 14-17 years age group are enrolled in schools. The enrolment level for girls is much 
lower than that for boys. While the enrolment of boys of the 6-11 years age group is 97.5 
per cent, it is only 63.5 per cent for girls of that group. In the 1 1-14 years age group, the 
, enrolment of boys is 48.7 per cent, but that of girls is only 24.5 per cent. The gap widens 

further at the high school level (14-17 years) with enrolment of boys at 28.8 per cent and that 
of girls at just 12.3 per cent 

Dropout Rates : The school enrolment figures provide only one aspect of children’s 
education, another being the rate of dropping out from school 

Out of every 100 children who enter class I, less than half complete class V and only 24 
complete class VIIL The dropout rate for girls is much higher. Of every 100 girls who join 
class I, only about 30 reach class V, Thus, 70 per cent of girls who get enrolled leave school 
without attaining functional literacy. 

Handicapped Children 

Four major disabilities afflict at least three million children in the country. Estimates 
list 2 million mentally retarded, 800,000 blind, 500,000 orthopaedically handicapped and 
200,000 deaf children. 

These modest estimates do not include the large number of children who are marginally 
or mildly handicapped. While about 12,000 to 14,000 children go blind every year due to 
vitamin A deficiency, about 10 to 15 per cent of all children suffer from night blindness. 
Available data does not give a clear picture of the actual incidence of these and other 
handicaps. 

Services and facilities for the education, training and rehabilitation of handicapped 


childivn are grossly iiiadequate. Existing services cater to only 4 per cent of the physically 
hviiidicapped, 2 per cent of the blind, 2 per cent of the deaf and barely 0.2 per cent of the 
known ineiitaliy retarded child population. There are only 800 voluntary organisations and 
State iiistiiutions offering educational and training facilities to about 30,000 handicapped 
children. 

Prevailing social attitudes towards mental and physical handicaps are an additional 
problem for the handicapped child. 

The Deprived Child 

The Submerged Segment : An estimated 46 per cent of the population live below the 
poverty line— 48 per cent in the rural areas and 41 per cent in the urban areas. This means 
that approximately 108 million children live in varying degrees of destitution, 90.5 million 
of them in the villages and 17.4 million in the towns. 

The Depressed Ciasses : There is a predictable overlapping of the child population living 
in poverty and that belonging to the scheduled castes and tribes. The vast majority of 
children belonging to the scheduled castes and tribes live in an environment that hampers 
even a minimum development, like urban slums, shanty towns, backward villages, and 
inaccessible tribal areas. 

About 21.5 per cent of the total child population belongs to the scheduled castes and 
tribes. Among the 33.5 million scheduled caste children, 29.6 million live in the rural areas, 
and 14.8 million of these are below 6 years of age. All but 500,000 of the 15.9 million children 
of scheduled tribes live in rural areas, and 7.7 million of them are under 6 years old. 

Destitute and Vagrant Children : The 1971 census listed 151,000 children as beggars or 
vagrants— 120,000 in rural areas and 30,000 in the towns. Of those listed. West Bengal— 
with 26 per cent of the national total— accounted for the largest number. Uttar Pradesh, 
Andhra Pradesh, Maharashtra, Karnataka and Orissa have the next largest incidence of 
beggary, in that order. It is likely that the actual number of children in India pushed into 
beggary is greater than the census data indicates. Police records show that nearly a third of 
all beggar children have one or both parents living; the parents themselves use their children 
for begging. Other children may be victims of cruel exploitation in beggar colonies, where 
kidnapped waifs and strays are maimed and mutilated and forced to beg. Their earnings go 
to the so-called beggar barons. 

^Throw-awaf Babies : It is estimated that about a million babies out of the 21 million 
born every year become Throw away" babies, abandoned soon after birth due to various 
social and economic pressures. Social workers’ estimates place the number of destitute, 
orphaned and abandoned children at between one and five per cent of the total child popula- 
tion. Only about 25,000 of such children are in the care of some kind of institution. In most 
orphanages, female children outnumber males, reflecting the greater value placed on sons in 
Indian society. 

Children of Migrants : Migrants are usually unskilled, displaced labourers moving from 
place to place in search of work. They seldom manage to get more than casual daily wages 
or short-term, seasonal employment. In 1 971 , the census listed 4.2 million children belonging 
to migrant families who had been in their place of residence for less than one year. Of these, 
3.3 million children were in the rural areas, and 0.9 million in urban areas. 

Most migrant families live at subsistence level. They do without protected water supply, 
without proper housing, sanitation or sewage services, and are often outside the radius of 
medical and schooling facilities. Migrants’ children grow up exposed to disease and dis- 
ability, and deprived of a settled existence. Formal education barely figures in their Us es. 

Both boys and girls of migrant families take up petty jobs to add to the meagre family 
earnings. An urban study showed that while about 19 per cent of the children of settled city- 
dwellers were workers, child labour among migrant children was as high as 80 per cent. 
There is no comparable data available on the labour rate among children of rural migrants. 

Poor nutrition, low resistance to disease and insanitary conditions combine to undermine 



tile physical status of the migrant child. While the urban inrant mortality rate is 
otherwise 83 per 1000 in some urban slums and migrant settlements it is as high as 
140 per 1000. 

, PVorkmg Children 

Lack of data makes it difficult to arrive at a reliable figure of the number of children 
puslied into the labour force by economic pressures. The 1971 census listed 10.7 million 
cliildren as workers, but estimates indicate that the total child labour force may be as high 
as 30 million. 

if it Is assumed that 5 to lO per cent of India’s children are working, India has the largest 
number of child workers in the world. These children constitute about 6 per cent of the total 
lahouf foire ill the country. ' 

Of the 10.7 million children classified as workers in 1971 census data, 7.9 million were 
boys and 2.8 million girls. This data does not seem to adequately reflect the role of girls in 
the family-based economy. The proportion of girls to female adult workers has been found 
to be about 10 per cent higher than the proportion of boys to male adult workers. 

IVhere They Work: Where do child labourers work? The majority are in agriculture or 
farm related work, or in the unorganised sector. Of the 10.7 million listed as child labour in 
1971, only those working in the organised sector of the economy are expected to benefit 
from vafioiis child protection laws. Most child workers are outside the scope of such protec- 
tive legislation. Out of the kiiown figures, nbout 78.7 per cent work as cultivators and 
agricultural labourers, and another 8,2 per cent are engaged in livestock raising, forestry, 
fisliing, hunting, plantation and orchard work. About 6 per cent are in manufacturing and 
processing jobs, and another 6 per cent in household and other industries, with the rest 
engaged in trade, commerce, transport' 'and ■storage.' 

The number of children employed in the unorganised sector is not reflected in census 
data and can only be guessed at. This sector accounts for children working as domestic 
servants, helpers in hostels, restaurants, canteens, wayside shops and similar establishments; 
hawkers, newspaper vendors, porters, shoe-shine boys, sweepers and scavengers, children 
employed in small workshops and repair shops, and helpers at construction sites engaged in 
breaking stones, loading and unloading goods. Their hours of work are long, their wages 
low and uncertain, their working and living conditions bad. They are at the mercy of their 
employers. 

Where They Come From : According to the 1971 data, about 93 per cent of child workers 
belong to rural areas. They constitute 5.3 per cent of the total rural child population. The 7 
per cent of child workers found in urban. areas, constitute 1.8 per cent of the total urban 
child population. The 1971 data places the incidence of child labour as highest in Andhra 
Pradesh, which accounts for 15.2 per cent of India’s total child labour force, and 9 per cent 
of the State’s labour force. The next highest recorded incidence is in Madhya Pradesh and 
Orissa. 

Frequent migration seems to encourage early-'employment of children. Data indicates 
that as many as 80 per cent of the children of migrants are workers. This is four times higher 
than the rate among settled populations. 

What It Means : Child labour deprives children of educational opportunities, minimises 
their chances for vocational training, hampers their intellectual development and by forcing 
them Into the army of unskilled labourers, condemns them to low wages all their lives. 

It is estimated that if workers under 18 years of age in India could be taken out of the 
labour force and provided education and vocational training, some 15 to 20 million unemp- 
loyed adults would be able to find jobs on standard wages. 

Exploitation : Existing legislation covering child workers in factories and establishments 
is not being adequately enforced. There are also areas where no legislative coverage exists, 
and others where the laws themselves permit early childhood employment. 
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Juvemk Deluiqiwnvy 

Jtivciiiie crime accounts for 3.4 per cent of ail cognisable crime in India. Its rate is esti- 
mated to be 6.4 per 100,000 population. 

Comrlhutmg Factors : There seems to be a strong relationship between poverty and the 
incidence of juvenile crime. It is found that the lower the income of the family, the higher 
the incidence of juvenile crime. Among the children arrested for crimes under the Indian 
Penal Code, it was found that 83 per cent belonged to families where the joint income of 
parents and guardians was less than Rs. 150 per month; 13.4 per cent of families whose 
income was between Rs. 150 and Rs. 499 per month; 3.12 per cent to families whose income 
was between Rs. 500 and Rs. 1000 per month and 0.36 per cent to families whose income 
was above Rs, 1000 per month. 

Among the children apprehended, it was found that 48 per cent were illiterate, 34.6 per 
cent were below the primary level of schooling and 1 1,5 per cent were above the primary but 
below the higher secondary level 

Pattern of Crime : Among the crimes committed by juvenile delinquents are murder, 
kidnapping, abduction, dacoity, robbery, burglary, theft, riot, criminal breach of trust and 
cheating. The largest percentage of juvenile crimes fall under the Gambling Act, the Prohibi- 
tion Act and the Indian Railways Act. 

The Spread : About 30 per cent of juvenile crime was reported in Maharashtra, followed 
by 18 per cent in Gujarat, i 6 per cent in Tamil Nadu and 11.5 per cent in Madhya Pradesh. 

Among the children apprehended, it was found that 17 per cent had been apprehended 
for repeated crimes. 

Enforcement of Laws : Most of the Children Acts have a clause for providing a ‘place of 
safety’ where child offenders can be kept in custody separately from the adult offenders. 
Despite this, it is estimated that in the various states and union territories of India, there 
are 10,000 children under 16 years of age confined to prisons along with adult offenders. 

Existing legislation in most states does not mention anything about the time limit for 
detention of the child till he is brought before the court. Often, because of this, children are 
kept in detention for long periods without being brought before a magistrate. 

ChiMren in Need of Day-Care 

Many of India’s children are neglected dui'ing early childhood for lack of day-care 
services. Shortage of such services often pulls an older sister out of school to shoulder the 
task, or forces a working mother to take small children to work sites, where they face added 
hazards. 

The 1971 census lists 16.6 million rural children and 2 million urban children less than 
6 years old, whose mothers are workers. The 1971 data also lists 31 million women workers, 
of whom about 20 million belong to the most needy sections of society. About 94 per cent 
of women labourers work in the unorganised sector where employers do not provide any 
services for their children. Day-care facilities for the children of these working mothers 
remain a major unmet need. 

What the Law Says : The law does provide for day-care services for children of certain 
categories of women workers, but many employers do not fulfil legal obligations. Women 
working in the unorganised sector, or in small establishments are not covered by such 
provisions. Nor are women as clerks, teachers, nurses, and similar lower-level white 
collar employees. 

Under the Contract Labour Regulation and Abolition Act of 1970, a contractor must 
provide a creche wherever 20 or more women are employed as contract labour. This is seldom 

done. 

Under the Factories Act (Section 48), every factory ordinarily employing 50 or more 
women workers has been obliged to provide and maintain creches for children under 6 years 
old. But this stipulation of the Act is openly violated, and in 1973 there were only 901 
fiictories in the country providing this facility. With the enforcement of the Factories 
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(Amendment) Act of 1976, tlie obligation has been extended to every factory employing a 
minimum of 30' women workers. 

The Plantation Labour Act of 1 95 1 stipulates that every plantation' employing 50 or more 
women workers should provide a creche for these workers’ children. Strict enforcement of 
these laws is an urgent need. Day-care services are also badly needed by women workers 
falling outside the scope of these laws. 

Legisiaimi 

Legislative support for child welfare services in India is found in the Children Ads of the 
various states. These laws have a special relevance to the protection and rehabilitation of 
socially handicapped children such as neglected, destitute, victimised, delinquent and 
exploited children. 

The biggest drawback of the Children Acts is that the ‘'child’ is defined difierentiy from 
state to state. In Madhya Pradesfi, Uttar Pradesh and Punjab, a child means a person under 
16 years, in Saurashtra and West Bengal a person under 18 years, in Telengana a person 
under 16 years, and in the rest of Andhra Pradesh a person under 14 years. In the union 
territories, a child is defined as a boy under 16 years or a girl under 18 years. As inter-state 
movement of exploited children cannot be prevented, these laws are not as effective as they 
could have been. 

Some states, like Nagaland, Orissa, Sikkim and Tripura, have yet to enact any children’s 
legislation. The union territories of Andaman and Nicobar Islands, Arunachal Pradesh, 
Chandigarh, Dadra and Nagar Haveli, Lakshadweep and Mizoram have no institutional 
arrangements yet to apply the Children Act of 1960. 

Protecting the Working Child : The rnain thrust of the Indian laws concerning child 
labour has been on the minimum age of employment, medical examination of children and 
prohibition of night work. In each of these directions, the standards stipulated are below the 
international levels laid down by the International Labour Organisation. Enforcement of 
the law is rendered difficult by a combination of factors: economic backwardness forcing 
the family to supplement its income by letting the children work; lack of educational facili- 
ties; the unorganised nature of a good part of the economy; and the smallness of most 
manufacturing units. 

Minimum Age : A major deficiency in the protective legislation is the fact that there is 
no law fixing a minimum age for employment in agriculture, though it is the main occupation 
in the country and the bulk of child labour, 78.7 per cent of it, is engaged in this occupation. 
A minimum age has been fixed however at 12 years for plantations, 14 years in factories and 
12-14 years in the case of non-industrial employment. But this leaves the small sector un- 
regulated: for example, the Factories Act itself applies only to factories employing workers 
above a minimum number. 

Medical Fitness : As for legal safeguards for the health of child workers, the Jaw requires 
medical examination of children up to 18 years of age and that too for industrial employ- 
ment only. But no standards are laid down for medical fitness. And there is no law in respect 
of medical examination of children working in the non-industrial sector. 

■ Adoption of Children : The Adoption of Children Bill was introduced in Parliament in 
1972, but has yet to be enacted. Its aim is to provide an enabling law for all Indians .seeking 
to adopt the many abandoned, destitute, neglected and orphaned children in the country. 
This was in pursuance of the directive principle in the constitution of preventing the 
moral and material abandonment of children (Article 39 f). 

The existing Hindu Adoptions and Maintenance Act covers only that community. 

Child Marriage : Throughout the 50 years of its existence, the Sharda Act (The Child 
Marriage Restraint Act) has been an ineffective legislative showpiece. Although it was meant 
to prohibit child marriage altogether, the question of validity of a child marriage solemnised 
in violation of the statutory age requirements remained outside its scope. 

The Child Marriage Restraint Amendment Act 1978 raises the minimum age of marriage 
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from 18 to 21 for boys and 15 to 1 8 for girls. Even with this amendment, the violation of n, . 
law would not aflect the validity of the marriage once it has been conducted but on! v mt -r 
pena^^ consequences. Offences under the Sharda Act have now become cognisable aSd eS 
Musiim, Paisi and Jewish communities come within its purview even thoueh if doA ” 
affect their personal laws. Parental consent no longer exemnts a child • r 
provisions of the amended law. This was a loophole in the oiinal law 

Experience shows that legal changes may not cause maiTiages to be dehved . , 

constructive opportunities are provided to the vonniY np.ro i, ^ “®‘a>ed, unless 

be postponed till the legally pemSe agl ® 
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Child Labour in India 


According to a recent ILO estimate; there are 52 million working children in the .world.. 
Of these, approximately 29 million are from South Asia, 10 million from Africa, 9 inillioii 
from East Asia and 3 million from Latin America and only one million will originate from 
developed countries. 

Out of the 29 million working children in South Asia, J0.7 million child workers arc 
estimated to be in India (1971 census). Out of total population of 548 million recorded in 
1971 census, about 230 million were children below 15 years, z.e., 42 per cent of the total 
population. The number of child workers according to the 1971 census was 10.7 million as 
against 14.5 million recorded in 1961 census. This steep decline can be assigned to the 
conceptual differences in the definition of ‘worker’ adopted in the 1971 census. Proceeding 
logically on the basis of the increase in population and the trends in the economy, the actual 
volume of child labour is likely to be much higher than the estimated 10.7 million from 1971 
census. Children constitute 5.9 per cent of the total labour force of the economy. 

The percentage of child labour to total population is as high as 9.24 in Andhra Pradesh 
whereas it is as low as 1.30 per cent in Kerala. Of the bulk of child labour in the country, 
nearly 93 per cent are in rural areas and the rest in urban areas. According to ILO estimate, 
80 per cent of these working children would be classified as ‘unpaid family workers’. The 
great majority of these children are in agriculture or in small scale industries in rural area 
and in workshops, petty shops and quasi family undertakings in urban areas. Seventynine 
per cent of the child workers are said to be employed as cultivators, agricultural labourers, 
all over the country. Eight per cent are engaged in livestock, forestry, plantation, etc., about 
6 per cent in manufiicturing and processing and another 6 per cent in household and 
otlier services/industries and the rest in trade, commerce and transport. 

The first all India Agricultural Labour Enquiry conducted by the Ministry of Labour 
revealed that 4.9 per cent of the total agricultural labour force were children in 1950-51. 
It was 7.7 per cent in 1956-57. 7.4 million children are engaged in agriculture according to 
the 1971 census. The Rural Labour Enquiry conducted by the Ministry of Labour revealed 
that child agriculture labourers constitute 6 per cent of the total agricultural labour force in 
1964-65. 

Like most problems in India, child labour emerges out of the socio-economic conditions 
prevailing in the economy. Children are often forced to work due to economic needs and 
social conditions. Whatever might be the conditions leading to the children seeking employ- 
ment— for economic considerations or otherwise, it would appear that the children frequently 
work under conditions detrimental to their health, welfare and development. Most of these 
children have, never been to school or have dropped' out of school at some stage or the 
other. A working child is deprived of education, training and acquiring skills which are 
pre-requisites for earning, sustainingand for economic development. The perception of child 
labour as a social problem has become an Important feature of wellare consciousness among 
file public, trade unions, welfare and social service organisations and the state. 

CONSTITUTIONAL PROVISIONS 

Article 24 of tlie Indian Constitution lays down 


932 Boctment 4 


'*No child below the age 14 years shall be employed to work in any factory or mine 
or engaged in any other hazardous employment.” 

Article 39(c) lays down that ‘the health, strength of workers-man, woman and the lender 
age of cliildreii are not abused and that citizens are not forced by economic necessity to 
enter avocation unsuited to their age or strength.’ 

Article 39(f) proclaims 

“That childhood and youth arc protected against exploitation and against rnorai and 
materia! abandonment.” 

OTHER LEGISLATIONS 

With a view to eradicate the problems of child labour the following legislations have 
been enacted regulating the employment of children : 

The Children {Pledging of Labour) Act, 1933. The Act defines ‘child’ as a person who is 
under the age of 15 years. The Act prohibits the making of agreements to pledge the labour 
of children and the employment of children whose labour has been pledged. The Act also 
lays down that any agreements or contracts to pledge the labour of a child is void and 
imposes penalties on any such agreement or employment of a pledged child. 

The second Act relates to the Employment of Children Act, 1938. 

Section 3(1) No child who has not completed his fifteenth year shall be employed or 
permitted to work in any occupation — 

(a) connected with transport of passengers, goods or mails by railway, or 
(/;) connected with a port authority within the limits of any port, or 
(e) connected with cinder picking, clearing of an ash pit or building operation, in the 
railway premises, or 

(d) connected with the work in a watering establishment, at a railway station, involving 
the management of a vendor or any other employee of the establishment from one 
platform to another or into or out of a moving train, or 
(c) connected with the work relating to the construction of railway station or with any 
other where such work is done in close proximity to or between the railway lines. 

See, 3(3) No child who has not completed his fourteenth year shall be employed or 
permitted to work in any workshop where any of the processes set in the schedule is 
carried on. 

The Schedule 

(1) bidi making; (2) carpet weaving; (3) cement manufacturing, iiicluding bagging 
of cement; (4) cloth printing, dying and weaving; (5) manufacture of matches, 
explosives and fire-works; (6) mica-cutting and splitting; (7) shellac manufecture; 
(8) soap manufacture; (9) tanning; and (10) wool cleaning. 

Several other legislations and Acts have laid down special provisions an clauses pertain- 
ing to the employment of children. 

I. The ‘child’ is defined as follows in the different Acts: 

1. Beedi & Cigar Workers {Conditions of Employment) Act, 1966 

Sec, 2(h) ‘Child’ means a person who has not completed 14 years of age. 

2. Factories Act, 1948 and Minimum Wages Act, 1948 

Sec. 2(cj ‘Child’ means a person who has hot completed his fifteenth year of age. 
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3. Mines Act, 1952 

Sec, 2(c) ‘Child’ nieans a person who has not completed his fifteenth year. 

4. Motor Transport Workers Act, 1961 

Sec.2{c) ‘Child’ means a person who, has not completed his fifteenth year, 

5. Plantations Labour Act, 1951 

5'ec 2(c) ‘Child’ means a person who has not completed his fifteenth year. 

IL The minimum age of employment of a child is given in various Acts as follows: 

1, Factories Act, 1948 

Section 67 : No child who has not completed his fourteenth year shall be required to 
or allowed to work in any factory. 

2. Mims Act, 1952 

Section 45 : No child shall be employed in any mines nor shall any child be allowed 
to be present in any part of mine which is below ground or in any (open cast work ing) 
in which any mining operation is carried on. 

The minimum age for employment in mines above ground is 15 years. 

Plantations Labour Act, 1951 

Section 24 : No child who has not completed his twelfth year shall be required or 
allowed to work in any plantation. 

4. Indian Merchant Shipping Act, 1958 

Section 109 : No person under fifteen years of age shall be engaged or carried to sea 
to work in any capacity in any ship, except 

(a) in a school ship or training ship, in accordance with the prescribed conditions ; or 

(b) in a ship in which all persons employed are members of one family; or 

(c) in a home-made ship of less than two hundred tons gross; or 

(d) where such person is to be employed on nominal wages and will be in the charge 
of his father or other adult near male relative. 

5. Motor Transport Workers Act, \%\ 

Section 21 ; No child who has not completed his fifteenth year shall be required or 
allowed to work in any capacity. 

6. Beedi and Cigar Workers (Conditions of Employment) Act, 1966 

Section 24 ,* No child who has not completed his fourteenth year shall be required 
or allowed to work in any industrial premises, 

7. State Shops and Commercial Establishments Acts 

The minimum age of employment in shops and commercial establishments is 12 
years in Bihar, Gujarat, J&K, Madhya Pradesh, Karnataka, Orissa, Rajasthan, 
Tripura, Uttar Pradesh, West Bengal, Goa, Daman and Diu & Manipur, and 14 
years in Andhra Pradesh, Assam, Haryana, Himachal Pradesh, Kerala, Tamil 
Nadu, Punjab, Delhi, Chandigarh, Pondicherry and Meghalaya. The minimum age 
of employment is 15 years in Maharashtra. There are no separate shops and commer- 
cial establishments Acts in Andaman & Nicobar, Aruiiachal Pradesh, Dadra & Nagar 
Havelf, Lakshadweep, Nagaland & Sikkim. 

■8. Radiation Protection Rules, 1971 

Persons below 18 years cannot be employed under the Radiation Protection Rules. 

■ ■■1971;'' ■ 

9, Apprentices Act, 1961 

Section 3(a) A person shall not be qualified for being engaged as an apprentice to 
undergo apprenticeship training in any designated trade, unless he is not less than 14 

years ofage.'''.;; 
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Section 3 : An agreement to pledge the labour of a child (below 15) sliall be void. 

III. Prohibition of allowing children to work in hazardous occupations under the 
Factories Act, 1948 is given below: 

1. Factories /IcV, 1948 

Section 22(2): No young person shall be allowed to clean, lubricate or adjust any part 
of prime mover or of any transmission maclu'nery while the prime mover or tra!is>- 
mission machinery is in motion, or to clean, lubricate or adjust any part of niacliine 
if the cleaning, lubrication or adjustment thereof would expose the young person to 
risk of injury from any moving part either of that machine or of any adjacent 
machineiy. 

Section 23(1): No young person shalb work at any machine to which this section 
applies unless he has been fully instructed as to the dangers arising in connection 
with the machine and the precautions to be observed and--(f/) he received sufficient 
training in work at machine, or (/?) is under adequate supervision by a person who 
has a thorough knowledge and experience of the machine. 

Section 23(2) : Sub-Section (1) shall apply to such machines as may be prescribed by 
the (State) Government, being machines which in its opinion are of such a dangerous 
character that young persons ought not to work at them unless the foregoing require- 
ments are complied with. 

Section 27 : No child shall be employed in any part of a factory for pressing cotton 
in which a cotton-opener is at work. 

Provided that if the feed-end of a cotton opener is in a room separated from the 
delivery end by a partition extending to the roof or to such height as the inspector 
may in any particular case specify in writing; children may be employed on the side 
of the partition where the feed-end is situated. 

Section 34(2) : The (State) Government may make rules prescribing the maximum 
weights which may be lifted, carried or moved by children employed in factories or 
any class or description of factories or in carrying on any specified process. 

IV. The hours of w^ork for children are regulated as follows: 

1. Factories Act, 194S 

Section 7I(«) .• No child shall be employed or permitted to work in any factory for 
more than 43 hours a day. 

2. Minimum Wages {Central) Rules 1950 

Section 24 : The number of hours which shall constitute a normal working day shall 
be 4| hours in case of a child. 

3. Plantations Labour Act, 1951 

Sectiofj 19 : No child shall be required or allowed to work on any plantation for 
more than 40 hours a week, 

4. State Shops am! Commercial EsiahUshments Acts 

The hours of work for young persons in shops and commercial establishments arc 
7 per day in Andhra Pradesh, Bihar, Tamil Nadu, Tripura, Pondicherry and West 
Bengal; 6 per day in Gujarat, Maharashtra, Jammu & Kashmir, Uttar Pradesh and 
Delhi; 5 per day in Himachal Pradesh, Madhya Pradesh, Karnataka, Orissa and 
Punjab and 3 per day in Rajasthan. 

5. Apprentices Rufe^, 1962 

Section 8 : The weekly hours of work of an apprentice while undergoing practical 

training shall be as follows : 
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{!) The total fiumber of hours per week shall be 42 to 48 hours (includiog the time 

spent on related instructions); 

(//) Apprentices undergoing basic training shall ordinarily work for 42 hours per 
week including the time on the related instructions; 

(///) Apprentices during the second year of apprenticeship shall work for 42 to 45 
hours per week including the time spent on related instructions; 

(/V) Apprentices during the third and subsequent years of apprenticeship shall 
work for the same number of hours per week as the workers in trade in the 
establishments in which the apprentices is undergoing apprenticeship training. 
Ih\:>vided Jiowever, that short term apprentices may be engaged to work up to a 
limit of 48 hours per week. 

V, C’iuldrcn are prohibited from working at night according to the following Acts: 

Section l\{h) : No child shall be employed oi' permitted to work In any factory 
during night. 

(For the purpose of this Section 'night' shall mean a period of at least twelve 
consecutive hours which shall include the interval between 10 p.m. to 6 :i.m.) 

2. Pkmtalions Labour Act, 1951 

Section 25 : Except v/ith the permission of the State Government, no child worker 
shall be employed in any plantation otherwise than between the hours of 6a.m. and 
7 p.m. 

3. Beedi and Cigar Workers (ConcUtions of Employment) Act, \%€ 

Section 25 : No young person shall be required or allowed to work in any industrial 
premises except between 6 a.m. and 7 p.m. 

(Young person means a person who has completed 14 years of age but has not 
attained 18 years of age). 

4. State Shops and Commercial Establishments Acts 

Night work for children and young person also prohibited under State laws relating 
to shops and commercial establishments, The children and young person are allowed 
to work between 6 a.m. and 7 p.m. in Andhra Pradesh, Gujarat, Maharashtra, 
Tamil Nadu, Pondicherry; 7 a.m. to 7 p.m. in Bihar and Kerala; 7 a.m. to 9 p.m. 
in Jammu & Kashmir and Madhya Pradesh; 6 a.m. to 8 p.m. in Karnataka; 

6 a.m, to 10 p.m. in Orissa and Rajasthan and 8 a.m. to 8 p.m. during Win ter and 

7 a.m. to 9 p.m. during summer in Delhi. They cannot be employed after 8 p.m. 
in West Bengal and Tripura. 

5. Apprentices Rules, 1952 

Section 8(2) : No apprentice, other than a short term apprentice, shall be engaged 
in such training between the hours of 10 p.m. and 6 a.m. except with the prior 
approval of the Apprenticeship Adviser who also shali give his approval if he is 
satisfied that it is in the interest of the training of the apprentice or the public 
, interest. 

INTERNATIONAL ORGANISATIONS 

The United Nations declaration of the rights of the child on Novcniber 20, 1959 lays 
down that the child shall enjoy special protection and shall be given opportunities and 
facilities by law and by other means to enable thim to develop physically, mentally, morally, 
spiritually and socially in a healthy and normal manner and in conditions of freedom and 
dignity. In (he enactment of laws for this purpose, the best interest of the child shall be the 
paramount consideration. 

The children's charter stipulates that for every child a community which recognises 
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aad plaas, for his needs protects him against physical clangers, moral hazards and diseases, 
provides him with safe and wholesome places for play and recreation and makes provision 
for his cultural and social needs. 

PROVISIONS IN ILO 

III the interest of the working children all over the world, the International Labour Orga- 
nisation has adopted 18 conventions as follows : 

1. ’^Minimum Age (Industry) Convention (No, 5), 1919. 

2. Mininiuni Age (Sea) Convention (No. 7), 1920. 

3. Minimum Age (Agriculture) Convention (No. 10), 1921. 

4. ^Minimum Age (Trimmers and Stockers) Convention (No. 15), 1921. 

5. Minimum Age (non-industrial Employment) Convention (No. 33), 1932. 

6. Minimum Age (Sea) Convention (Revised) (No. 58), 1936. 

7. Minimum Age (Industry) Convention (Revised) (No. 59), 1937. 

8. Minimum Age (Non-Industrial Employment) Convention (Revised) (No. 60), 1937, 

9. ^Minimum Age (Underground Work) Convention (No. 123), 1973. 

10. Minimum Age Convention (No. 138), 1973. 

11. * Medical Examination of Young persons (Sea) Convention (No. 16), 1921. 

12. Medical Examination (Sea farers) Convention (No. 73), 1946. 

13. Medical Examination of Young Persons (Industry) Convention (No. 77), 1946. 

14. Medical Examination of Young Persons (Non-Industrial Occupations) Convention 
(No. 78), 1946. 

15. Medical Examination of Young Persons (Underground Work) Convention (No. 1 24), 
1965. 

16. *Night Work of Young Persons (Industry) Convention (No. 6), 1919. 

17. Night Work of Young Persons (Non-Industrial Occupations) Convention (No. 79), 
1946. 

18. *Night Work of Young Persons (Industry) Convention (Revised) (No. 90), 1948. 

The Government of India have ratified 6 of the 18 conventions adopted by the ILO for 
children and young persons. Following are the 6 conventions which have been ratified and 
implemented in the country : 

1. Minimum Age (Industry) Convention (No. 5) 1919. 

2. Minimum Age (Trimmers and Stockers) Convention (No. 15) 1921. 

3. Minimum Age (Underground work) Convention (No. 123) 1973. 

4. Medical Examination of Young Persons (Sea) Convention (No. 16) 1921. 

5. Night work of Young Persons (Industry) Convention (No. 6) 1919. 

6. Night Work of Young Persons (Industry) Convention (Revised No. 9), 1948. 

One of the most important conventions is the Minimum Age Convention 1973 which 
prescribed the minimum age as not less than ISyears for developed countries and 14 years 
for initial fixation by developing countries. For hazardous occupations, the minimum age 
fixed is 18. Fixing of minimum age for admission to employment needs to be preceded by 
creation of a suitable enforcement machinery. To set up such a machinery, particularly for 
the unorganised sectors in agriculture, cottage and heavy industries, small scale industries, 
etc., becomes a difficult task in a developing country. 

A Resolution was adopted in the International Labour Conference in its 65th Session in 


^Ratified by India* 
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1§79 i!i ibe Internationa! Year of Child for the protection and elimination of child labour 
and for the transitional measures to be adopted by the countries (Please see next page). ■ ' , 

Notwithstanding the constitutional provisions. Acts and legislations and documentary 
disapprovals, child labour Is an empirical reality present In dificrential degree in almost all 
the sectors of our national economy, organised or unorganised, regulated or unregulated. 

The National Commission on Labour has observed in its report that the employment of 
children is more of an economic problem than anything else. The Commission felt that the 
denial of opportunity to children for their proper physical development and for education is 
a serious issue keeping in view the larger interest of the society. The Commission has 
recommended that it is necessary to give the child education in his formative years and this 
can be ensured by fixing the employment hours of children so as to enable them to attend 
school. The Commission has also recommended that where the number of children is ade- 
quate, the employers, with the assistance of the State Governments, should make arrange- 
ments to combine work with education. 

The VI Flan aims at universal primary education, Increase in employment opporturiities 
and improvement in family incomes. It is hoped that children will thus gradually be weaned 
away from work and sent to school. 

COMMITTEE ON CHILD LABOUR 

With a view to studying the problems of child labour and to suggest suitable measures 
for their protection and welfare, the Ministry of Labour, Government of India, has set up a 
Committee, in its Resolution dated 6/7th February, 1979. The following are the terms of 

reference of the Committee: 

(/) Examine existing laws, their adequacy and implementation, and suggest corrective 
action to be taken to improve implementation and to remedy defects. 

(//) Examine the dimensions of child labour, the occupations in which children are 
employed, etc., and suggest new areas where laws abolishing/regulating the employ- 
ment of children can be introduced. 

{in) Suggest welfare measures, training and other facilities which would be introduced to 
benefit children in employment. 

The Committee has drawn up a plan of action for making an in-depth and diagnostic 
study on the nature and extent of the problem, adequacy of existing legal framework and the 
supportive measures. The Committee will be taking up case studies in different blocks in 
about eight selected states to study the rural conditions and right also be doing sectoral 
studies in the organised and unorganised sectors where the incidence of child labour is quite 
high. The Committee has also brought out a questionnaire to elicit information on child 
labour from the public, the politicians, trade unions, social welfare and other institutions, 
employers, parents of children and Government organisations. The information received 
from the questionnaire will be tabulated and utilised in the report of the Committee. 

The Committee on Child Labour is expected to make recommendations, inter alia, on 
the following main issues: 

(/) prescribing a uniform minimum age for employment of children under all the Acts, 

{//) identifying hazardous occupations and banning the employment of children in such 
occupations, 

(/// ) recommending laws, rules, regulations, Acts and legislations for protecting children 
in employment and for progressive elimination of child labour, and 

(?V) suggesting labour welfare and social welfare measures to protect the working 
children from exploitation and suitable machinery for enforcement and implement- 
ation of provisions adopted for welfare of working children. 
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A cfiiid labour cell has been set up to ibmuilatc, coordinate and to Jmplenieni policies 
and programmes for the welftire of child labour. At present the cell is assisting the Commit- 
tee on Child Labour. It is expected to take follow up action on the recommendations of the 
Committee on Child Labour. 

RESOLUTION 

concerning the International Year of the Child and tlie Progressive Elimination 
of Child Labour & Transitional Measures adopted by the International Labour 
Conference in its sixty-fifth Session (1979) at Geneva. 

The General Conference of the International Labour Organisation, 

Recalling resolution 31/169 adopted by the Uiiited Nations General Assembly, proclaim- 
ing 1979 as the International Year of the Child, with the general objectives of promoting the 
well-being of children, drawing attention to their special needs and encouraging national 
action on behalf of children, particularly for the least privileged and those who are at work, 
Noting the activities that were undertaken at the national, regional and international 
levels in preparation for the International Year of the Child and the progress made 
since, 

Convinced that the International Year of the Child provides for all member States an 
opportunity to review their economic and social policies concerning child welfare and to 
formulate guidelines in this sphere. 

Considering that a new and fair international economic order would greatly contribute 
towards genuine economic and social development, primarily of benefit to children, 
Recalling the endorsement by the ILO of the aims of the International Year of the Child 
and its pledge to make every effort and lend all support to member States for their earliest 
possible fullilment, 

Recalling the United Declaration of the Rights of the Child, 1959, and particularly 
Principle 9, which stipulates that the child should be protected against all forms of neglect, 
cruelty and exploitation; that he should not be admitted to employment before an appro- 
priate minimum age; and that he should in no case be caused or permitted to engage in any 
occupation or employment which would prejudice his health or education, or interfere 
with his physical, mental or moral development, 

Considering that since its foundation the International Labour Organisation has sought 
to eliminate child labour and to provide protection for children, 

Noting with approval the Director-General’s Declaration on the International Year of 
the Child, 

Deeply concerned that child labour still remains widespread in many parts of the world 
and that working children frequently work under conditions including those of exploitation 
detrimental to their health and welfare, 

Recognising the need to ensure that the health and .strength and the tender age of children 
arc not abused and that children are not permitted to enter avocations unsuited to their age 
or strength, 

Considering that the International Year of the Child should be an occasion to reaffirm 
with practical measures and deeds that the well-being of today’s children is the concern of 
all people everywhere, 

Recalling the decision of the Governing Body of the International Labour Office, taken 
at its 208ih Session (November 1978), to request the Member States to supply a report 
in 1980 under Article 19 of the Constitution on the extent to which effect has been given or is 
proposed to be given to the Minimum Age Convention (No. 138) and Recommendation 
(No. 146) of 1973; 

1. Calls upon member States to strengthen their effort for the elimination of child labour 
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aiKi for the profecUon ami in this cojUc^xt *— 

(d) to implenieiit the provisions of the Minimum Age Convention, 1973 (No. 138), 
and, where they not already done so, to ratify this Convention as early as practicable ; 

(b) to ensure in particular full recognition of the principle that any work undertaken by 
children who have not completed their compulsory education shall not be such as 
would prejudice their education or development; 

(c) to apply the Minimum Age Recommendation, 1973 (No. 146), and the Minimum 
Age (Underground Work) Recommendation, 1965 (No. 124); 

(d) to report In detail in 1980 under the procedure of Article 19 of the Constitution on 
the progress reached in the implementation of the Minimum Age Conventiem 
(No. 138) and Recommendation (No. 146), 1973; 

(e) pending the elimination of child labour, to take all necessary social and legislative 
action for the progressive elimination of child labour and, during ilie transitional 
period until the elimination of child labour, to regulate and humanise it and to give 
particular attention to the implementation of special standards of children relating 
to medical examination, night work, underground w'ork, working hours, weekly 
rest, paid annual leave and certain types of hazardous and dangerous work embodied 
in a number of ILO instruments; 

if) to make every effort to extend the provisions of appropriate educational facilities, 
ill order fully to apply compulsory education and to introduce it where it does not 
exist and, where education is compulsory, to make it effective; 

(g) to ensure that appropriate protective labour legislation applies to all children at 
work in the sectors of activity in which they are employed; 

(//) to ensure that special attention is given to the provision of lair remuneration and to 
its protection for the benefit of the child; 

(/) to strengthen, where appropriate, labour inspection and to undertake all other 
measures conducive to the elimination of child labour; 

(j) (/) to identify the special needs of children to strengthen efibrts to improve the 

general economic and social well-being of the family, and to launch a national 
campaign aimed at creating awareness among the general public of the adverse 
effects of child labour on his/her development; 

(//) to develop international solidarity and cooperation with the developing count- 
ries and to activate efforts to establish a new and fair international economic 
order so as to respond more effectively to the basic measures undertaken by each 
State for better child protection. 

2. Calls upon governments and employers’ and workers’ organisations to assess the 
situation of child work and to assist the competent bodies and the ILO to strengthen their 
action programme for children. 

3. Invites the Governing Body of the International Labour Office to instruct the Director* 
General to continue and reinforce the JLO’s action through such means as factual surveys 
of national situations and practices for the elimination of child labour and for the protection 
of children at work, and to make the necessary preparations for a global revision of the 
relevant ILO instruments. 
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Document 4 


NliMBLR OF CHILD WORKERS IN STATliS/UNION TERRITORIES IN I9?l 


Si, Siaics^ 

No Terri! lyrics 

Total child 
workers (in 
fhorisami) 

Per cent of 
child workers 
to total 
population 

Per cent of 
child workers 
to total 
workers 

Per cent of 
child workers 
to total 
children 

'.(1) , Q). 

( 3 ) 

(4) 

(5) 

(6) 

India .■ 

10,738 

1.96 

5.95 

4.66 

Siufes 

i. Andhra Pradesh 

1,627 

3.74 

9.03 

9.23 

' 2. Assam . 

239 

1.60 

5.64 

3.40 

3. Bihar 

1,059 

1.88 

6.06 

4.41 

4. Cjujtirat 

518 

1.94 

6.17 

4.50 

5. Maryana 

138 

1.37 

5.20 

2.95 

6. Miinacha! Pradesh 

71 

2.05 

5.55 

4.97 

7. Jammu & Kashmir 

70 

1.52 

5.09 

3.53 

8. Karnataka 

809 

2.76 

7.94 

6.50 

9. Kerala 

112 

0.52 

1.80 

1.30 

10. Madhya Pradesh 

1,112 

2.67 

7.27 

6.10 

11. Maharashtra 

988 

1.96 

5.37 

4.74 

12. Manipur 

16 

1.49 

4.31 

3.50 

13. Meghalaya 

30 

2.96 

6.71 

6.80 

14. Nagaland 

14 

2.71 

5.34 

7.14 

15. Ori.s.sn 

492 

2.24 

7.18 

5.29 

16. Punjab 

233 

1.72 

5.95 

4.16 

17. Rajasthan 

587 

2.28 

7.29 

4.01 

18. Tamil Nadu 

713 

1.73 

4.84 

4.58 

19. Tripura 

17 

1.09 

3.94 

2.47 

20. Uiiiir Pradesh 

1,327 

1.50 

4.85 

3.58 

21. W;:st Bengal 

511 

1.15 

4.13 

2.68 

Uhijii Territories 

22, Andaman and Nicobar 

1 

0.87 

2.17 

2.27 

Islands 

23. Arunachal Pradesh 

18 

3.85 

6.67 

10.05 

24. C.liandigarh 

1 

0.39 

1.16 

1.12/ . 

25. ITidra and Nagar 

13 

4.05 

S.57 

11.76 

Maveh 

26. Delhi 

17 

0.42 

1.38 

1.08. 

27. Ch.>a. Daman and Diu 

7 

0.82 

2.57 

2.14 

28. Lakshadweep 

■ 



29. Pondicherry 

- 4 .A 

0.85 

2.84"'"''" 

2.15 


SOUIUT : Census of Imlhi, 1971, series \ — India Paper 3 of \972~ECONOM/C Charaderi- 
sties of Popidiiiion, Regisirar General and Census Commissioner of India, New 
Delhi, 1973, pp, 2-71. 
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Seminar on Children’s Services in the ’Eighties 
Possibilities and Challenges 


n* 



A seminar on ‘Children’s Services in the ’Eighties : Possibilities and Challenges’ sponsor- 
ed by the Department of Social WelEire, Government of India, was held at the Tata fnstiditc 
of Social Sciences (TISS), Bombay, on June 11-14, 1979. It was inaugurated by Mrs. Slianti 
Sadiq All, President of Bal Varsh Prathishthan, Bombay. 

The objectives of the seminar were: 


(a) to identily the priority needs of children for the next ten years and the services 
required to meet them. 

(b) to identify the organisational structures required in such ser\ices. 

(c) to identify the manpower and training requirements at various levels. 

(d) to identify the shifts in policy required, and 

(e) to review the existing policy and organisational structure in the light of (a, b, c) and 
(d) above. 

The following working papers were prepared for the seminar: 


Title'^ 

1. Priority Needs of Children in the ’Eighties 

2. Overview of Children Acts 

3. Organisational Structures Required to Meet CbildrciCs 
Needs in the ’Eighties 

4. Manpower and Training Requirements for Children’s 
Services in the ’Eighties 

5. Shifts Necessary in Policies and Organisation 


Atahor 

Meenakshi J. Aptc 
J.J. Panakal 
Ncera K u k re ja Sob oni 

Ma ndakini K hancickar 

P.D. Kulkarni 


The author of working paper 3 is the programme executive of the Indian Council of 
Social Welfare, Bombay, and that of working paper 5, a visiting professor at the TISS. 
The others arc on the TISS faculty. The working papers provided a framework for discus- 
sions during the seminar. A session was devoted to each of the working papers. 

Representatives of the State Governments were requested to prepare background papers 
incorporating up-to-date information on children’s services and organisational structure in 
their States. Papers were received from the following States and Union Territories : 
Andaman & Nicobar, Andhra Pradesh, Assam, Bihar, Gujarat, Karnataka, Kerala, Madhya 
Pradesh, Maharashtra, Nagaland, Punjab, Tamil Nadu, Tripura and West Bengal. 

The seminar was conducted in eight sessions. Besides inaugural and valedictory sessions, 
there were six working sessions, of which, live were devoted to discussion of the five working 
papers. In the sixth, the preliminary report on the seminar was discussed. Dr. M.S, Gore, 
Director, Tata Institute of Social Sciences, chaired the inaugural and reporting sessions. I’or 
other sessions, six senior participants were requested to be the chairmen. 


*The first four papers have been published in this volume and a summary of the fifth 
is given in this ‘document’. 
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INAUGURATION 

In her inaugural address, Mrs. Shanti Sadiq AH gave expression to her views on 
apivoaches to pianning for children in the ’Eighties. She found that children’s “functional 
needs continued to be structurally compartmentalised.” Besides integrated services she 
lavoured planning community development “in such a way that the family’s potential to 
meet these needs is increased and dependence on the state decreased.” She noticed the new 
trend in social welfare services to move away from remedial and institutional approach and 
stressed the inevitable shifts to preventive, developmental and non-institutional programmes. 

Mrs. Sadiq AH went on to ask the question if we can develop a public distribution 
system for commodities, what prevents us from developing an effective delivery of services 
for those who are, as stated officially, ‘the nation’s supremely important asset?’ She pleaded 
for setting up a watch-dog committee not only to monitor programmes but also to eradicate 
“bureaucratic approaches from social welfare management.” 

WORKING PAPER ONE 

Mr, Narendra Bihari Lai, Secretary, Harijan and Samaj Kalyan Vibhag, Government of 
Uttar Pradesh, chaired this session. Mrs. Meenakshi Apte presented her working paper 
entitled ‘Priority Needs of Children in the ’Eighties’.* A record of the discussion on it 
follows. 

The participants touched upon the following aspects. 

1. Criteria for setting priorities of needs 

2. Priorities 

3. Services and integration of services 

4. Resources for meeting needs 

5. Strategies for delivery of services 

6. Lack of statistics 

Criteria for Setting Priorities: A participant urged that It was necessary to suggest criteria 
for setting priorities of needs before priorities could be listed. This could be done In two 
stages: first identify beneficiary groups in order of their need for children’s services and 
then set the priorities. For the first task three criteria were mentioned : (a) regions, {b) 
sectors of population, and (c) groups within sectors. 

This line of thinking was pursued for some time at the end of which many participants 
agreed that region-wise, rural and tribal areas should be given preference while starting or, 
expanding children’s services. In regard to criterion {b) above, the deprived sections, alter- 
natively termed as economically weaker sections should be given the highest prioritiy. 
Detailing the composition of these groups the following were listed: the scheduled castes; 
the scheduled tribes, especially the nomads among the latter, many of whom remain 
unlisted even in our censuses; the handicapped; and the migrants, especially unorganised 
labour. A few pariicipants added orphans and children in broken families to the list. Criterion 
(c) is only an elaboration of the earlier criterion and as an example of smaller groups within 
a larger sector, the urban poor and slum-dwellers were mentioned by a few participants who 
had obviously noted the growing trend towards urbanisation mentioned by Mrs. Apte in 
her working paper. 

A couple of participants wanted to add another criterion to the above three, that of age 
group. They suggested that services for children in the age-group 0-6 should be given 
priority over those for older children. However, there were an equal number of other 
participants who disputed the suggestion. According to them the formative years of children 

*The paper is published in this volume. 
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extend mudi beyond the pre-school stage : giving priorities to only pre-school years often 
leads to a neglect of services for school-age children with the consequent lack of balanced 
growth of children. They wanted that priority should be given to children in the age group 
0-12 years. The debate on the criterion of age group remained inconclusive, 

. .Priorities : Detailed servicewise priorities were not listed, though health, nutrition, 
education, safe drinking water and family planning were mentioned by dilFerent participants. 
Many laid stress on a 'package of services.’ This term was heard very often. Even so, health 
services, together with nutrition, were considered to be the single most important item. 
Providing basic requirements for the very survival, viz^food, and ensuring a healthy climate 
for growth, was mentioned again and again. Children’s health needs were important and as a 
result, health services needed to be strengthened. Some participants included pre-school and 
primary education in the package. 

The integrated child development services (ICDS) which follow a package-based 
approach were recommended for rapid expansion in the ‘Eighties so as to cover more and 
more areas. The role of State Governments ought to be more vigorous in this field, said 
many. They pointed out that this programme had proved to be quite effective. It should, 
however, be linked with the concerned departments of State Governments. Proper coordina- 
tion between them was emphasised. 

Much stress was laid on the need to have a strong family planning programme. It was 
included in the package of services. 

The conclusion which could be drawn from this part of the discussion is that the partici- 
pants did not wish to accord priority to any one particular service over the others and 
that they were in favour of a package of services. 

Even so, it may be added that the ‘prioritisation’ exercise remained incomplete in the 
end. For example, though the handicapped were identified as those who required services 
on a priority basis, their needs were not voiced. Also, the needs of tribal children were not 
considered in sufficient detail. This is partly understandable because a number of topics 
were taken up for which available discussion time was inadequate. 

Services and Their Integration: Having agreed that a package of services was to be opted 
for rather than individual services, the participants expressed their views concerning various 
services. T hey are given below. Each was made by a couple of participants. Not much 
discussion took place on them. 

1. Education for nutrition is as important as providing nutrition through different 
feeding programmes. It is also a means of making an essentially costly programme 
less costly. Here, non-fornial methods of community education should be followed. 
More funds should be invested in nutrition education programme. 

2. Nutrition is a basic need of children. The institutes of catering should prepare new 
recipes for introducing in local communities. They would be of use to nutrition 
education programmes. 

3. Minimum health services should be provided. Every child should have a regular 
health checkup at least twice a year. 

4. Provision of good drinking water is essential. Agencies like the UNICEF and the 
CARE should make their resources available to the Slates. Safe drinking water was 
still a scarce commodity in villages. 

5. Both pre-primary and primary education should be strengthened. 

6. Pre-primary education should be a responsibility of the State. It should be integrated 
with primary education. 

7. The departments of social welfare in State Governments would have a role to play in 
the field of education. Welfare programmes should be linked with preschool and 
primary education. 

8. Education should be made a reality for children. This would help them in increasing 
the rate of retention of children in schools. 


9 , TIh)-.c who tliscoiitiniio school -after, primary level, should be given ,non-fornial 
education, 

10. More and more wellare programmes, such as creches for children, could be co- 
ordinated vith preschool education, 

11. Moral and ethical aspects of development should be considered while planning 
educational curricula. 

12. Vocational training programmes should be continued. The employers should be 
made responsible for the progress of apprentices they select. 

13. Women's literacy programmes are important and should include health and nutrition 
as well. WoiueiTs education is important not only for its own sake but also for 
raising health and nutritiGn levels in the community. 

14. Our nation cannot do without a large-scale family planning programme for an 
overall development. It can be considered as one of the services for children. Strom^ 

disiiicenlives should be introduced to reduce the growing population. 

15. A much-reduced population would ensure mininuim services for all. 


I’hough the. ineliectiveness of the statutory provisions was commented upon, not much 
time was devoted to a discussion of socio-economic reasons for the situation as it exists 
toilay. Similarly, integrated approach to services was recommended by almost all the partici- 
pants. However, its implications, save for coordinated inter-dcpartmcntal action, were not 
discussed in suHlcient detail. 

hnpfemctUatkm of Services : The stress, in broad and general terms, on the integrated 
approach, served as the take-olf point for a discussion on factors which should be kept in 
mind while planning and implementing children's services. Three items were considered: 
(«) resources, (7)j strategies for meeting needs, and (c) statistics. 

Resources : Availability of resources, their mobilisation and allocation, were discussed 
at various points during the seminar. The fact was noted that governmental resources for 
social welfare in general were limited. And, in all probability they would remain so in the 
’Eighties as well. Given this reality, it was necessary to, first, make the maximum possible 
use of such resources, and secondly, to mobilise community resources to a larger extent 
There was general agreement on these propositions. Some participants suggested that such 
beneficiaries as had the capacity to pay should be charged for services rendered to them All 
government services, in their opinion, need not be offered free of charge to everybody' 
Some participants pointed out that State Governments were not always in a position to 
devote sufficient amount of money to children’s services. They should be helped by the 
Central Government; more finances than at present should flow from the Centre to the 
States. In the opinion of some, such Central assistance could be instrumental in reducing 
intcr-State inequalities in the availability of children’s services. ^ 

A few participants pointed out that some intra-State resource mobilisation could be done 
by the Stale Governments themselves. Departments such as agriculture, irrigation and power 
too could reserve a part of their plan allocations for child welfare programmes Some 
participants wanted the State Governments to be alert to intra-State variations and to reduce 
them as much as possible. 


Stn/eKWsfor \fcet!ng M«/v; Qucslioiison strafcgics were raised in (he lightof discussion 
on resources. A few pariicipants came out with (he suggos(ion (ha( in view of (lie limhed 
resources, ehher Ihc number of .services lie restric(ed or (heir coverage he limiled. Raihcr 
tha( follow such a course which would go against many children in need of services olcnded 
some other pariicipants, it would be much more desirable to encourage voiuntai-v’agencics 
to go to rural areas where the need for services was the greatest. At pre.senf m'osf of the 
voluntary agencies; were engaged in rural areas to a limited extent 

Somcparticipantsargucdinfayourofinvolvingthelocaicomnninityinprovidingscrviccs 

to children since resources tvere limited. It should be con.sidercd asa strategy Fducationof 
parents, especially for good nutrition, with,nvailab)e{,nd loqal food items mcnfionci a 
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I . ■ an example. 

Another strategy to strengthen children’s services would be to train personnel in provid ing 
services. Given the resource constraints it' was necessary to use it to the maximum. Trained 
staff would be better able to do it. Trained staff was needed for another reason: inadequate 
number of voluntary workers. Trained manpower could be taken as a resource for enlarging 
,, the scope .of services, according to some, , 

Remarks concerning voluntary agencies and their inadequacies evoked sharp comments 
from representatives of voluntary organisations who pointed out that official grants to them 
were not administered efficiently with the consequence that their working was ad^cl^sc^y 
affected. They wanted a better understanding of their problems. They pointed out that tlicy 
provided many services not given by official agencies. 

Some participants pleaded for a better coordination of work done by both olficiai and 
voluntaiy agencies. 

Lack of Statistics : Lack of adequate statistics on both children's situation and services 
p for them was mentioned. More and better statistics were required on content and ccncrage 

of services if more efficient planning was required for programmes in the future. 

As an example of requisite detailed data, one participant mentioned the minimum 
expenditure required for each of the children’s services. Such computations would help 
planners and administrators to realistically assess the situation as regards services. 

Some other participants pointed out that not enough was known about the situations in 
which handicapped children lived and grew up. Surveys could be organised to obtain State- 
wise data oil them. Similarly, studies could be conducted on social change and its impact on 
children. 

The chairman, Mr. N.B. Laf summed up the session’s discussions on various points and 
said that it was essential to draw up a blue print for children’s services in the ’Eighties. His 
suggestion was that the government should appoint a working group to prepare such a blue 
print which would provide a package of minimum services in an integrated manner, especially 
to the deprived sections of population. 

WORKING PAPER TWO 

Mr. P.V. Bhatt, Secretary, Labour, Social Welfare and Tribal Development Department, 
Government of Gujarat, was requested to be the chairman for the session. Prof. JJ. 
Panakal presented his paper entitled ‘Overview of Children’s Acts.’^ 

To begin with, some participants representing their State Governments explained the 
working of their State Children’s Acts. These threw up the following points for discussion. 

Definition of'ChikP: A number of participants fully endorsed Prof. Panakal’s suggestion 
that there should be a uniform definition of ‘child’ throughout the country. One participant 
said that in his State a boy was considered to be a child upto 16 and a girl upto iS. He 
recommended a similar sex-wise differentiation in the uniform definition as well. Another 
participant said that both boys and girls were children up to 16 in his State. 

Tiiough they wanted a uniform definition, the participants did not take upon themselves 
the task of making a definite recommendation. 

Special Juvenile Courts : There was general unanimity on the need to set up special 
juvenile courts in adequate number. The consensus was so strong that there was hardly 
any debate on the point. Everybody agreed that full-time or part-time juvenile courts would 
help in speedy disposal of cases, it was emphasised that the judicial magistrates for these 
courts should be adequately trained for their jobs. 

Acts Concerning Inst it iitions : A numberof participants agreed with Prof. Panakal that the 
Central Acts--the Women’s and Children’s Institutions (Licensing) Act and the Orphanages 


'^The paper is published in this volume. 
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aod Other Charitable Horass (Supervision and Control) Act, were not properly implemented 
In the country. One participant wanted the Licensing Act to be extended to creches, mater- 
nity homes, batwadis, ashram schools, etc. 

' ' The, participant from Kerala explained the working of Orphanages Act in his Stale and 
suggested that similar Acts be put on the statute book in all the States. Boards of control 
could be set up under these Acts in ail the States to prevent exploitation of children. This 
suggestion was made by Prof. Panakal as well and most of the participants ag.reed stressing 
the need to control the growth of bogus or ill-managed institutions for women and children. 

After-care Services : A few participants expressed the view that once the period of 
commitment was over, children were let out to fend for themselves. One of them suggested 
that after care services should form part of the Children Act itself so that a child could 
have some security after his release from an institution. Another said a child was often 
branded as a ‘jail-bird’ in the absence of facilities which could be offered to him after his 
release. 

Yet another participant pointed out that in his State an institutionalised child rarely 
suffered as an ‘out-caste’ after his (the child’s ) release and that the child was given opportu- 
nities to mix with others in social and cultural gatherings. However, this participant too felt 
that much preliminary work was necessary even before a child’s release, especially, on 
license. 

In the end, there was genera! agreement that after care services should be made an 
integral part of Children’s Acts. 

Non4nstitutioml Services : One participant mcommended that the pros and cons of the 
Adoption Bill be considered during the seminar. He himself was in favour of a speedy 
passage for the Bill in Parliament. Another pointed out that the Bill deserved favourable 
consideration as it could be an instrument for protecting the interests of a child given in 
adoption. The present Guardians and Wards Act did not provide much security to an 
adopted child. 

Many participants were strongly against foreigners adopting Indian children and said 
that such adoptions be discouraged. One of them said that Indian children adopted by 
foreigners and who grew up in a foreign climate could face problems in their education, 
employment and marriage. 

One participant expressed the opinion that if foster care and adoption were to be used 
for children in institutions under the Children Acts, the Acts should be modified suitably. 
Else, these two non-institutional services might not be effective for the children concerned. 

This prompted another participant to say that these two services could be used not only 
for delinquent children but for destitute children too, as a non-institutiona! approach was 
better suited to child welfare services in a country like India where poverty was the most 
important problem. This view was endorsed by many participants and it was again suggested 
that the Adoption Bill should be passed as early as possible, 

A few participants, however, cautioned against a hasty decision in the matter and said 
that if the Bill has been pending for a long time, there must be some reason behind it. The 
viewpoints of the minorities should be kept in mind while passing the Bill 

Welfare Scheme for Destitute Children: One participant observed that destitute children 
were admitted to institutions under the Children Acts and also to institutions set up under 
the new welfare scheme for destitute children. The latter institutions received larger grants 
than those given to fit person institutions. Since the difference between a delinquent child and 
a destitute child was only a neglibile difference in the Indian context and since destitute 
children outnumbered the delinquent in the Children Act institutions, argued this partici- 
pant, grants under the new welfare scheme should be made available to institutions under 
the Children Acts as well. Another participant supported this view by adding that problems 
of destitute children in the Children Acts institutions were more genuine than of those 
admitted to institutions under the new scheme. 

Yet another participant took a somewhat different stand in view of the research findings 
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lliat nearly 75 per cent of children in the Children Acts institutions were destitute and not 
delinquent. She wanted these destitute children to be taken out of the purview of the Act 
under which they came to be treated, in reality, along with delinquent children. If necessary, 
the Chiidren Acts could be so amended that they concerned themselves with only delin- 
quent and uncontrollable children. The destitute children could be looked after under the 
new welfare scheme meant for them. The scope of the Children Acts could be narrowed to 
that extent and that of the newer scheme expanded. 

Though different participants linked the Children Acts with the newer welfare scheme, 
there was no overall review of services under both the acts and the scheme. 

General Comments 

1 . The Children Acts to be more broad based than at present so as to cover all aspects 
of child care. The widely accepted integrated approach to child welfare should be 
incorporated in them. 

2. Social legislation should be viewed in the light of social development in the country, 
A large child population would be an impediment to the success of social legislation. 
Poverty is the crux of the problem of child welfare. 

3. Instead of children’s courts there should be family courts. Children should not be 
seen in isolation from their families. 

4. There should be a comprehensive review of all the acts concerning children. 

Suggestions : In the end, the chairman, Mr. P.V. Bhatt summarised the discussion and 
listed the following suggestions which reflected the views of the majority of participants. 

1. The Government of India should take initiative in having a uniform definition of 
‘child’ all over the country. 

2. Special juvenile courts should be set up to deal with children brought before them 
and specially trained judicial personnel should be entrusted with the work. 

3. Aftercare services should form a part of children acts. 

4. The Orphanages and Other Charitable Homes (Supervision and Control) Act, 1960 
should be implemented throughout the country. Boards of control provided for 
under it should be set up in all the States in the ’Eighties. 

5. The Adoption Bill which is pending before Parliament for a long lime should be 
passed early. 

WORKING PAPER THREE 

Mr. T.N. Chaturvedi, Director, Indian Institute of Public Administration, New Delhi, 
was requested to be the chairman for this session. Mrs. Ncera K. Sohoni’s paper on ‘Organi- 
sational Structures Required to Meet Children’s Needs in the ’Eighties’, was read out for 
her in her absence. 

The chairman opened the discussion by commenting on the appropriateness of a debate 
on organisational structures after a review of children’s needs and legal aspects. He highlight- 
ed the point made in the paper that there was a lack of policy perspective. To him the 
proposition that our policies were good but that their implementation was inadequate, was 
untenable. If our organisational structures were inadequate for the tasks meant for them, 
he argued, the policy makers should take this fact into consideration. A policy should 
take into account: (/) the political will, (//) the climate of public opinion, (in) adminis- 
tralive indifference, if any (Iv) resistance by vested interests, and (v) importance of 
evaluation and feedback. 

In his opinion, the major problems in child welfare today, were: (a) unrealistic planning — 
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i,e., plrfjming which was not need based, (b) inadequatemacliinery for planning, (c) lack of 
wiile-ranging delivery network, (r/)' inefficient feedback, and (e) lack of com,mim:ity. partici- 
pation. 

A number of participants took the opportunity to describe what was being done In their 
States and how. Later on, the discussion centred on the following points :,(1) role of volim-, 
tary agencies, (2) organisational structures, (3) administrative procedures, (4) personnel, 
and (5) training. 

Roic of Vohmtmy Otgamsatiom: One participant expressed liis view that work done by 
voluntary agencies needs to be supervised by the government. There was much overlap in 
their functions while it was necessary to avoid duplication. This evoked a reply from a 
representative of such agencies to the effect that their work was, fully open to such supervision 
and that it was indeed being supervised- since 'the agencies were, .by and large, reg,istereci 
bodies governed by the provisions of the Registration of Societies Act. Another member, 
said that these agencies had an important role to play .in the field of social welfare. Thei.rs 
was an acknowledged presence .and they -should be strengtliened. They should also, be 
cjicouragcd to spread their activities especially in rural areas, whe.re .much work re,mai]n.ed 
to be done. Some of the national bodies such as -the Family Planning Association of, India, 
Indian Coiiiicil for Child Welfare and similar, other agencies should be helped .to, open 
branches in all the States. ' 

Conceding the point made by the earlier speaker abo.ut voliiiitary agencies’ role, a,iiother 
participant still wanted the nature, of this role carefully assessed. He reiterated the point 
that this role needed to be properly defined and examined. ■ 

One participant tried to reconcile the two .view points by suggesting that what was really 
needed was a coordination, between the work done by both governmental and voluntary , 
agencies. The two could not function efficiently- without each other. Each reinforced the 
services provided by the other. This line of argument was approved by a few others. 

The financial vulnerability of voluntary agencies was mentioned by one participant. He 
pointed out that most of them depended by government grants. He would like to see them 
self-sufficient financially and not be dependent on the government. This view point too found 
favour with some participants. 

One participafit felt that the voluntary sector was not adequately organised especially at 
the State level She criticised the working of the State social welfare advisory boards inasmuch 
as their coverage was not extensive enough in terms of both welfare services and welfare 
agencies. She wanted that there should be another statutory body at the State level In each 
State. Its main function should be to render assistance to agencies to get themselves properly 
organised and to promote greater inter-agency cooperation. In this way, welfare services in 
the States could be developed. 

A representative of welfare agencies was opposed to this suggestion and said that if 
there were any shortcomings in the working of social welfare advisory boards, they could be 
removed, but establishing statutory bodies along similar lines was no answer to the problem. 
A few other participants too supported this latter view' point and the suggestion for new 
bodies did not find much fiivour. 

According to one speaker the functioning of the State boards could be improved if the 
number of nominations motivated by political considerations w^ere kept to the minimum. 

The question of greater coordination between voluntary agencies was pursued further. 
One participant felt that In view of the fact that a number of voluntary organisations worked 
in the same district, and often shared a common platform, it would be desirable if they 
themselves could join hands and form a State level association. This association could take a 
comprehensive view of their welfare activities. 

Orgcmisatimml Simetures : One participant suggested that at the national level, the 
National Children’s Board could continue to function with the help of a bureau which could 
have varied functions to lay giiidelmes for work to be done at various levels and to coordinate 
such work so that good results could be achieved. The bureau could also undertake studies. 
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The Board 'could have branches in the States which could also serve as clearing houses for 
information. The stress should be on streamlining the functloning/of both the National 
Board and the State boards. There are State boards eveir at present and their current role 
needs to be reviewed. 

This particular suggestion did not receive much attention. Instead, many participaiUs 
stressed that what, was needed was the proper coordination between the Central and State 
Governments and between the various ministries at the national level and departments at 
the State level. 

, This line of thinking was taken a step further when It was suggested that it was. necessary 
to have an ideal relationship at the high level between voluntary organisations such as the 
liKlian Council for Child Welfare, official agencies like the Department of Social Welfare, 
the Planning Commission and the National Children’s Board. At this level decisions could 
be taken regarding work to be done, financial allocations, improved managerial inputs, etc. 

This was one more occasion for a couple of participants to renew their suggestion tliat 
the organisation of voluntary agencies be strengthened. Prior to it, their organisational struc- 
tures as at present could be reviewed. 

The recommendation of another speaker was that though it was necessary to have good 
coordination between various departments in order to reduce compartmentalisation, it w'as 
desirable that each department be given the responsibility for specific tasks and programmes. 
For example, the Labour Department should be asked to set up a bureau to safeguard the 
Interests of working children, the Public Works Department should open creches for children 
of construction workers and so on. Each department should first outline its work programme 
and then quantify it. And then all their work could be brought under one umbrella. 

One participant tried to orient the discussion to the challenges which organisations 
would have to meet if they had to be properly geared to meeting children’s needs in the 
future. Reviews were necessary but what was needed was the desire to learn lessons from 
past experiences. Another thing, present structures could not be demolished altogether. 
He favoured an approach which would preserve what was good in the current structures and 
bring in changes that would prove fruitful. More programmes were needed for specific 
groups not served adequately at present 

Yet another participant came out with a suggestion for effecting an administrative 
arrangement along the lines indicated below. 

(0 District councils which could r 

(a) plan programmes at the district level on a broad spectrum basis, 

(3) recommend opening new institutions, 

(c) supervise voluntary agencies, and 
(r/) give publicity to programmes; 

(//) a coordinating committee at the regional level to coordinate the work of district 
councils; and 

(///) a committee at the State level to plan and control all work in the State and to pool 
resources available in the State. ■ 

.Howc\'er, this can, at best, be called as one viewpoint rather than a recommendation. 
For, it was pointed out that this plan made no provision for supervision of work at village 
level. The remedy, according to another participant, would be to have a functionary between 
the village and the block levels. He could look after a cluster of villages. A third participant 
intervened to say that such a functionary was not really required and the suggestion v/ouki 
only lead to a cluttering of the system. 

One participant was not in favour of having Slate children’s boards which could be 
entrusted with the work of organising children’s services. He rather would have a commis- 
sioner for children’s services, along the linos of commissioners for tribal development as at 
present. 
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The siiggestio.il' to have a State level planning committee was endo.rsed by a,notlier 
participant who wanted the committee’s role so expanded as to be able to pool the resources 
of voluntary agencies so as to co.nstitute a common fund for all the programmes. 

At this point o,ne participant representing a State Government said, that in his State 
there were district planning and development councils (DPDCs) which prepare the district 
levels plans. According to him they should take greater interest in social welfare. Also that 
similar D.P.DCs should be' started in other States as well. To be effective, the DPDCs needed 
to be .strengthened financially. 

It was stressed that panchayati raj institutions would be very useful in motivating the 
community to participate in child welfare programmes. 

One suggestion which found much favour was that no matter what structure was 
adopted, it shoulcl have sufficient flexibility to cope with local requirements which would 
vary from State to State. 

Administrative Procedures : One participant pleaded that administrative procedures 
should be so viewed as to promote the efficiency of the programme personnel. For example, 
the evaliiafion of an organisation should be done in a positive way. Suggestions should be 
constructive in nature. Statement of accounts should be seen in the proper perspective. A 
resilient approach to the whole matter was required. 

Another emphasised that though a hierarchy was unavoidable in any programme admini- 
stration, it had to be seen in functional terms. It was necessary to have not just vertical but 
horizontal coordination as well. Given the fact that there are more and more organisations 
ill the overall system, the extent of horizontal coordination had to be commensurately 
wider. It should receive adequate emphasis. 

A participant intervened to say that cost-benefit analysis of the programme would help 
improve their functioning and would enable administrators to review and modify organisa- 
tional structures. 

There was general agreement in regard to improving administrative procedures, especially 
those concerning grants to voluntary agencies. One of their representatives pointed out that, 
more often than not, they did not get grants in time. This put them into difficulties which 
at times assumed serious proportions leading to even closure of institutions. 

Personnel : Before coming to the question of personnel one participant dwelt on the 
need to strengthen the ICDS in view of their favourable impact on children. This could be 
done only by having more child development project officers. One such officer was needed 
in each block. 

It was also felt that an anganwadi worker had been entrusted with too many tasks which 
she is hard put to do during an extended working time. Considering this it was desirable 
to review the workload of this functionary. 

While the question of organisation of children’s services at diiTerent levels was being 
discussed, a few participants had recommended that there should be a gazetted social 
welfare officer at the district level to supervise the programmes in the district. 

Training : This was, together with the topic of personnel, another peripheral subject 
touched upon during this session. While the ICDS w^as being talked about, a question was 
raised about the adequacy of training imparted to anganwadi workers. A suggestion was 
made that such training facilities should be assessed and improved. 

A more wide-ranging suggestion was that all the functionaries at diflerent levels should 
have more technical competence than at present. Even higher level officers should be orient- 
ed to methods of social welfare administration. Only then can the right type of administrative 
climate be created. The schools of social work could have a role to play here. They could 
ofler their training facilities to children’s services. Training would be required for officials 
of both government and voluntary agencies. 

The chairman. Mr T.N. Chaturvedi summarised the discussion and offered a few 
comments himself. The roles of various agencies at national, State and local levels had to be 
properly defined in terms of their functional responsibilities. Here the outlook should be to 
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mutually reinforce the working of official and voluntary agencies. Another important 
consideration should be to isolate welfare programmes from political factors. 

There should be allround raising of technical competence of functionaries, ; Those: at 
higher levels should be exposed to programmes at the field level. They would then be more 
realistic and appreciative of programme needs. Adequate support should be given to prog- 
rammes if they have to show result 

At present no one knows how many voluntary agencies function in the field They should 
be listed so that we could know about their composition, functions, organisation, etc. 

The current compartmentalisation of children’s services should be done away with and 
the role of panchayati raj and local institutions should be strengthened Voluntary agencies 
should be encouraged to operate in villages to a greater extent than at present. 

The chairman stressed the need to have simple structures but which would be adequate 
for the tasks assigned to them. It was equally important to strengthen these structures with 
more managerial inputs. The question of norms for staffing became relevant in this context. 
These norms should be valid for even voluntary organisations. 

The organisational functions of monitoring and evaluation were not adequately appre- 
ciated at present but they should receive greater attention. Reporting had to be brought out 
of its present ritualised rut. Similarly, direction was much more than mere control and 
supervision. Along with supervision went guidance and evaluation. 

Participation was seen as an important factor. It implied that functionaries at all levels 
performed their duties in a conscious manner in a helpful attitudinal and behavioural climate. 
People’s participation was vital to the success of programmes. Finally, the whole organisa- 
tional hierarchy had to be firmed up with a synthesising effort. 

WORKING PAPER FOUR 

Mr. R.V. Krishnan, Secretary, Labour, Employment, and Technical Education Depart- 
ment, Government of Andhra Pradesh, was requested to be the chairman for the session. 
Miss Mandakini Khandekar presented her paper ‘Manpower and Training Requirements 
for Children’s Services in the ’Eighties.* 

The discussion centred around the following points : (1) type of training, (2) content of 
training, (3) duration of training, (4) network of training, (5) selection of trainees, (6) training 
the trainers, and (7) manpower requirements. 

Type of Training .‘A participant from a voluntary agency was of the opinion that in-service 
training was more important for persons engaged in field-level programmes. She then 
described such training which her agency provided to its staff. Her suggestion was : 

For a multipurpose tx’aining, a well-developed syllabus was necessary. It should be 

oriented to practical work for deprived children. Those organisations which have 

such service programmes should be encouraged to evolve the requisite syllabus. 

Another participant too declared himself to be in favour of in-service training and 
pointed out that personnel for such programmes as the ICDS did not get much training. 
How then could ICDS be made replicable? He felt that not only should it be in-service but 
a Iso short-term training which shouldmake the staff knowledgeable about the :(/) programme, 
(it) area, (m) records and reports, and (iv) evaluation. It should be very specific and explicit. 
Such short-term training could be given by senior officers to their juniors. His suggestion 
was that every programme should have a simple manual to guide the staff in its work. Very 
simple forms for record-keeping, feedback and self-evaluation could be evolved. Organisa- 
tions which conduct training programmes should keep others informed. An area for special 
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training was rcbabililation of clients. He stressed that short-term training should be for iiianj? 
and long-term training for a few. 

One participant pointed out that the Association of Trained Social ' Workers in India vv’as 
concerned with various short-term para-professional courses. Taking an overall view of 
training he suggested that the following points be kept in mind: (/*) selection of trainees, 
(if) attitude formation, (///) job-oriented training, (t>) suitable use of in-service training, say, 
for fresh graduates, and (v) cultivating non-formal ways of teaching. Trainees should 
receive substantial and not ritualistic training. In addition, he wanted that trained persons 
should not be transferred too often. 

One participant made a plea for flexibility in training which should be skill-based and 
designed to change attitudes. 

Though training should be imparted to functionaries at all levels, that for iield-level staff' 
was the most important. Jt should be specific to the different types of jobs done by different 
stalT 

Contaii of Training : Training for children’s services should include a study of child 
psychology and of social inputs in child development A number of other participants 
strongly urged that the content of training be job-oriented and need-based. One of them 
leferred to training of stafl' at different levels. Field level staff is often averse to training and 
for them simple training imparted through jargon-free courses would be iisefuL For the 
same reason their training could be short term. 

One speaker pointed out that while training of balwadi teachers was biased in favour of 
health and nutrition, the actual work was mostly educational in nature. Training should be 
in consonance with the type of work for which it is meant. This view point was supported by 
another participant who added that while most of the trainee balsevikas had received only 
secondary education, their course content was very heavy. 

A note of warning was sounded by one participant who cautioned against overtraining 
staff iest they are tempted to leave their jobs.’ 

Duration of Training : A number of participants had shown their preference for short 
term training. The other view point which was acceptable to most was that the duration be 
decided by the purpose for which it was to be given. 

Otie participant, however, cautioned against ^short term training which did not have 
any long term impact’. The duration, according to him, should not be less than six months. 
He was supported by another participant who pointed out that short term training was not 
suitable because the course content was often considerable. 

According to yet another participant, short term training was more suitable for higher 
level personnel who were already familiar with a number of things. 

There thus were two schools of thought. It was, however, generally agreed that short 
term training was more suited for imparting information than for changing attitudes. 

Network of Training : According to one participant, it was necessary to have a network 
of training, beginning with the national level going right down to the local. At all levels the 
attempt should be to pool the available resources. 

Another participant stressed the need to have training all along the line. If only field level 
stuff is traiiied, those higher up would not know how best to utilise them. His view was that 
training for just one cadre becomes dysfunctional. 

According to one participant State-level training centres should immediately follow the 
national centres. There should be no regional centres in between, which serve a group of 
Stales. Each State has its own special problems and grouping two or more States would not 
serve any useful purpose. 

Another participant was in favour of having a training infrastructure at all levels. 

Seketion of Trainees : One participant raised the question who should be trained. His 
own answer was train those who can be retained in the service. This would reduce wastage 
among those trained. Another pointed out that sending employed persons for training was 
difficult for a number of reasons. He recommended that inmates of women’s homes could be 
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trained for clilldren’s services. This would also serve the purpose of rehabilitating the women 
.concerned. Similarly, retired persons in welfare services too could be given requisite training 
and employed in children’s services. Their experience in the, wider field of social welfare 
could be utilised profitably. 

Yet another participant suggested that where the services were meant for under-privileged 
classes, a search could be made for trainees from among them. There, then, would be less 
need to change their attitudes. This view point was supported and it was mentioned that this 
approach had been tried out and proved successful. Another suggestion was made in this 
context : while bal sevika training is a Central scheme, let the State Governments conduct 
the actual training programme. Trainees could, then, be selected by the State 
Governments. ' 

A couple of participants wanted that even voluntary workers should be trained 
adequately. 

Training the Trainers: The suggestion that senior staff within aiiagency should trni n their 
juniors found ready response from many. One participant called such senior person a 
‘resource person’ and said that efidrts be made to develop such a person. Thus the idea grew 
that training the trainers would be an important aspect. It was stressed that the resource 
person should not only be well up in theory but be one who had ample field level experience. 
For the trainers, the training could be in the form of seminars, workshops, orientation prog- 
rammes, etc. One of the aims of such training should be to influence trainers’ attitudes. 

Mafipower Requirements: Manpower is inadequate everywhere. To overcome the problem 
it is necessary to fix norms for staffing patterns for tasks which could be divided into two 
broad categories: (/) general administration, and (//) operation of services. It is true that 
there are financial constraints, but it would be better to have certain minimum norms. Even 
voluntary agencies should strive to observe these norms. 

This view point, put forth by one participant, was favourably commented upon by a 
few others. They also wanted that manpower requirements for the ’Eighties be ascertained 
first and training programmes be planned accordingly. 

One participant cautioned that similar exercises in the past had proved unrealistic and, 
therefore, misleading. One study had put the requirement at 25,000 social workers every 
year. But the out-turn even now is barely 1,000 per year. 

Assessing manpower requirements should be a prior exercise before deciding upon 
training patterns, according to one participant. The services should be professionalised and 
a cadre could be built. The content of training could be geared to knowledge about prog- 
rammes, methods of giving services and organisational aspects. 

General Comments : A few participants drew special attention to the dearth of training 
material, especially Indian material. They wanted that the deficiency be made good. 

A number of participants stressed the importance of making the administrators aware of 
the value of training. Their attitudes needed to be changed wherever necessary. 

Miss Khandekar summarised the discussion. She said that the discussion had served the 
purpose of bringing out the linkage between the various aspects of training. There was 
much agreement on making training need-based and job-oriented. Its content could be so 
devised that the trainees: (/) became knowledgeable, (fi) acquired requisite skills, and {in) 
had the right attitudes. Organisational aspects such as duration, network for training, 
selection of both trainees and trainers, equipping the latter for their job, etc. could all be 
linked to the question of type and content of training to be imparted to personnel at different 
levels. In regard to manpower, points concerning norms of staffing pattern and methods of 
assessing the future needs were important. 

WORKING PAPER FIVE 

Prof. A.F. Barnabas, Indian Institute of Public Administration, New Delhi, was 
requested to be the chairman for the session. Mr. P.D. Kulkarni’s paper ‘Shifts Necessary 


ill Poficics and Organisation’ was read for him by Miss Khaiidekar in his absence. A 
summary of the paper is given below. 

Swnniar) of Working Paper 

The following shifts were necessary ; (/) from ad hodsm to planned eflbrt; (//) from piece- 
inoai approach to going by priorities, (///) from soft options to hard choice; (?V) from token- 
ism to sizable package of minimum services; and (v) from present-oriented perspective to 
futuristic perspective. 

The priorities be laid down in such a way that maximum returns could be gathered from 
ail the inputs. One way of doing so is that tax-supported services should be for normal 
children while voluntary efforts could be devoted to services for handicapped children since 
it is easy to mobilise community’s support for the latter. This is also the way to reconcile the 
conflicting situation created by applying the economic criterion and the social criterion for 
deciding upon priorities. This is where hard choices need to be made. 

The lYC should be used to establish a widespread network of elementary but essential 
services for children like any other public utility. This policy will necessitate a change from 
adhocism to planned effort. 

The pyramid model could be tried out for children’s services with models of excellence at 
strategic points which could influence services within their area of such influence. The 
pyramid model would stride evenly across the local areas, rural and urban. It could also take 
care of the problem of quality vs, quantity. 

Ill recent years the shift in policy for children’s services has been from mere welfare 
services for the handicapped and maladjusted children to development services for normal 
children. This ‘Beyond Welfare’ approach needs to be strengthened by the age-based 
integration of children’s services. 

In devising such an integrated strategy of planning and implementation, children’s 
services will have to join hands with more established major social services like health and 
education. For this, it would be necessary to evolve a programme of broad-spectrum, 
inter-sectorai and inter-disciplinary training for personnel for children’s services. 

Most of the children’s services are regarded as State subjects while the bulk of funding 
for them has come from the Union Government. Also the major thrust of initiative in 
developing them. So there is a strong case to place these subjects on the Concurrent List. 

Discussion 

The chairman called attention to the dilemma created by the situation in which the needs 
were on a very large scale but where there was a paucity of resources. A rational approach to 
planning in general and integration of services in particular, was required. For this purpose, 
the totality of needs should be considered. He then requested the participants to discuss the 
working paper. The discussion was under the following heads: (1) hard choices, (2) shifts in 
policies, (3) organisational structure, (4) integrated approach, (5) planned effort, (6) models 
of excellence, (7) voluntary sector, (8) concurrent jurisdiction, (9) resources, and 
(10) general, 

ffard Choices : One participant voiced his concern over the fact that despite all the 
planning that had gone in child welfare so far, there still is the problem of lack of resources. 
So, the questions were how best to utilise the available resources and how to give a direction 
to child welfare programmes. He supported Mr. Kulkarni’s thesis that the time had come to 
go in for hard choices. According to him there were two ways of looking at welfare: (/) It 
h an investment for maximum benefits to the society, and (ii) it is a method of helping the 
handicapped sections in the society. The first indicated efforts to satisfy the basic needs of 
all. For this purpose, the government should take up the responsibility of providing minimum 
services to maximum number of children in both rural and urban areas. The second objec- 
tive of welfare could be achieved to a greater extent by voluntary organisations. He was keen 
that despite the constraints of resources, quality should not suffer. Improving the skills of 
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staff was needed. Also, much organised effort to mobilise public goodwill by volimtary 

agencies* ■ ' ■ ■ ■ 

Another participant agreed with this criticism and said that most of the welferc services 
were meant for the handicapped children. ‘*Don’t leave out the underprivileged and the 
handicapped from social welfare— social welfare is meant for them,” he added. 

Another participant disagreed with Mr. Kulkarni’s suggestion that tax-supported 
services should be for normal children and voluntary services for the handicapped. It was 
a retrograde suggestion, in his opinion. He felt that the responsibility of providing welfare 
services to the handicapped rested squarely on the government, particularly the Central 
Goveriinient. He wondered if the Planning Commission had understood this point. At the 
same time he wanted that much thinking was necessary regarding welfare services at the 
State level and at the micro-level, especially in terms of content and organisation of services. 
In his opinion, any line of thinking which is based on the dichotomy of “welfare criterion” 
and “economic criterion” would not yield any positive result. He described it as “self-defeat- 
ing” because even the welfare services had their economic and other returns. 

While reaching to this criticism yet another participant supported Mr. Kulkarni’s view- 
point and pointed out that given a greater concern for the handicapped “we sometimes fail 
to realise the potential of normal children.” The intention is not to neglect the handicapped. 
He interpreted Mr. Kulkarni’s suggestion to mean that it was an effort to ensure services to 
both the groups of children. It was necessary to have radical remedies for a situation which 
has not changed for over 30 years. Ensuring public participation is difficult, more so for 
normal children who still needed some minimum services. At the same time, he pointed out 
that voluntary effort was mostly urban-based. A couple of other respondents supported these 
viewpoints. 

Commenting on the paper as a whole, one participant favoured the view that hard choices 
were necessary. Also, that a policy shift was inevitable. However, he felt that the deciding 
factors were the widespread poverty in India and the problem of hunger. Social services had 
to be developed and for this a policy was needed. Children’s services could be promoted 
along the same lines as for services for the scheduled castes and tribes. The government had 
to assume this responsibility until the general economk standard is raised. At present, the 
voluntary efforts were not adequate. 

Another participant felt that the economic criteria were at the basis of the lYC prog- 
rammes. He wanted that there should be policies for strengthening family. 

Shifts in Policy : One participant said that a wide-ranging shift in policies for children’s 
services was needed. It could be in the light of the subsequent policies on health, education, 
etc. It should consider, in specific terms, the content of package of services for different 
groups of children, coordination of work of the Central and the State Governments and 
between different ministries and departments and provision for a built-in evaluation. He felt 
that such a review could be done by the National Children’s Board. Or, the Central Govern- 
ment could give the framework and the State Governments could formulate their policies. 
Implementation of policies is very important. For this purpose there could be an annual 
review. 

Organisational Structure : One participant favoured setting up a secretariat for the 
National Children’s Board. It should be properly staffed. He also favoured convergence of 
political will and administrative efficiency. The Parliament could be the focal point for 
convergence. Geographically, the micro-level approach should be adopted. Functions could 
be grouped more rationally and scientifically at the State-level. This approach could lead to 
resilience in budgeting. Norms of functioning could be set up. At the same time, there should 
be a more open functioning of programmes which could make their implementation more 
effective. Planning and evaluation expertise could be built within the organisation. There 
could be standing committees on monitoring and evaluation* Schools of social work too 
should have a role to play. The department of social welfare should be more broad-based. 

The last suggestion was echoed by another participant who felt that the department of 
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wcilUre should bo fully in the picture orchiidrc,n’s services given by other depart-, 

mcnts. 

!nii%miteil Approach : One participant advocated doing away with the departmental 
approach because a number. of depa.r.tments were involved who spe.nt large amount on 
children’s services. A client-oriented approach was needed. 

Another participant wanted that the integrated approach to the minimum package was 
good. But he wanted the services to be given to ail the children and not only to some of 
ilieni. He, however, cautioned against attaching a stigma to the recipients of welfare. services. 
Someniing would have to be done so that such a stigma is not associated with welfare services. 
He had seen the scheme of Antyodaya becoming vitiated on account of .it. 

One participant wanted the whole group to devote some time to discuss the specifics of 
both the minijnum package and the integrated approach. 

Not only was integrated approach to some services needed but coordinated policies were 
required because many departments were concerned with child development and child 
welfare services. 

According to another participant integrated services were given to only children upto six 
years. But even older children needed such services. 

Planned Effort : One participant questioned the concepts of “tokenism” and "‘"ad 
hodsnr as put forth by Mr. Kulkarni According to him only the first plan was, to some 
extent, riddled with ad hocmi. He considered it to be a more basic problem with which every 
system was concerned. Uneasy compromises get built into it because of many conflicting 
pulls. Tile questivui as to why there was tokenism and ad hocistn required greater academic 
understanding. 

Another pointed out that at least in nutrition programmes, there was no paucity of funds. 
The Planning Commission had made very liberal grants and there was no reason why this 
particular programme could not be substantial. 

One participant said that the time-frame for planning services should be such that all 
children up to 10 years are covered. The minimum package of services should be clearly 
specified so that planned efforts could be initiated to deliver it to the children concerned. 

According to another participant who spoke immediately after the previous one opined 
that it was necessary to provide a cultural foundation for children’s growth so that they 
became dignified members of the society. 

In promoting planned efforts for children’s services, it would be useful to involve the 
social work teachers in the country. This view was expressed by one participant. 

Models of Excellence : One participant criticised the idea of models of excellence put 
forth by Mr. ICulkarni, He feared that they would degenerate into islands of privileges and 
doubted if they could be replicated in adequate numbers. According to him it was a rctrO“ 
grade suggestion especially because it went with the other suggestion of concurrent jurisdic- 
tion for children’s services. The welfare services would be in danger of fragmentation if this 
model was accepted. Instead, he wanted that the concept of a package of minimum services 
should be accepted and the programme be planned accordingly. 

Another participant felt that in a big country like India it was inevitable that only a few 
centres could be planned as models of excellence. “Evei7 balwadi could hardly be perfect.” 
'riicse models could give quality-improving guidance to others who could improve themselves 
over a period of time. Having such models is something of a compromise. 

One participant was of the view that models of excellence don’t have to be set up: they 
evolve on their own. Quality of work dependson personnel — their experience and attitudes. 

A few participants welcomed the idea because most of the voluntary organisations 
subsisted mainly on grants and also because quite a few schemes were Centrally sponsored 
but administered by the States, 

Voluntary Sector : One participant wanted tliat before this sector could be evaluated, it 
had to be put on a scientific footing. A few others felt that most of the voluntary agencies 
depended substantially on oificial grants and that they did not have much voluntary input. 
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They were “10 per cent voluntary and 90 per cent government.” Also, that they were prone 

to poll lical influence. 

Another participant pleaded fora greater understanding of voluntary sector and said that 
people themselves should be the source of any ideas on welfare programmes. Social workers 
should be based' at the taluka level and not at the State or even the district levels so that they 
could be nearer the people. They should know what the people want and be the key persons 
in implementing the programme. She gave illustrations of how voiiintary workers were 
active ill areas where the government officials did not go very often. She regretted that some 
voluntary organisations were becoming dependent on the government. 

One participant expressed his view that voluntary agencies were unable to get contribu- 
tions from the public because of high taxation rates. The result was that the agencies had to 
look to the government for grants. 

Concurrent Jurisdiction : One participant felt that Mr. Kulkarni was reversing the trends 
in wcl firm. Most of the welfare programmes had to be given at the State level. As such there 
was no need to involve the Central Government. He received support from many others. 
One of them said, ‘'Most of the action lies with the State Government; the Central Govern- 
ment can at the most give guidelines. This it does and for which it must provide funds so that 
State Governments can ensure that the guidelines are followed and that they move in the 
desired direction.” 

One participant favoured concurrent jurisdiction as a tool for removing disparities 
between different states. The Central Government could take initiative in this regard. 

Resources : One participant advocated the greater use of proper budgeting in order to 
solve some, if not all, problems in resources. “Resilience is what Is required,” lie said. 

Another was of the view that the present child welfare policy was unrealistic and full of 
wishful thinking and fanciful statements. This was so because the basic problem was one of 
scarcity of resources. Radical solution was required. “We should consider closing down the 
social welfare department which had limited resources. The idea is that social welfare 
should permeate all other departments. Voluntary participation had to be mobilised.” 

One participant felt that the resources of local bodies too should be utilised. At present 
their role was negligible. Similarly, community participation was an important factor. 

This line of thinking was pursued by another participant who suggested that the hidustrial 
sector could be called upon to contribute about 5 per cent of their finances for services for 
Ihcir workers’ children. For a proper utilisation of available resources, he suggested that 
areas of operation should be carefully identified and only then should resources be allocated. 

Another participant was of the view that resources could be properly utilised if services 
are properly coordinated. The agency entrusted with such a task should be very strong. 

One of the ways of judicious use of scarce resources was to promote welfare of the 
handicapped and underprivileged children. There was no reason why priority should be 
given to services for normal children, according to one participant. 

Yet another suggestion was that the beneficiaries themselves should pay for at least 
some of the services which they utilise. 

General : One participant stressed the importance of training staff at dificrenl levels and 
endorsed Mr. Kulkarni’s viewpoints on the matter. Many services for children require 
expertise in the subject but the administrators do not always realise that such expertise is 
needed with the result that even package programmes such as the ICDS arc not implemented 
properly. She pleaded for a well-equipped cadre of experts who could provide leadership to 
children’s services. 

Another participant questioned the premise that expertise comes from training. “It 
comes from experience,” he averred. 

One participant suggested that there should be a distinction between under-privileged 
sections and deprived sections because their problems were different. 

One participant wanted that social problems, especially beggary in large cities, shouki he 
solved on a priority basis. 
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One parlicipant said that if children arc by choice then it would be easier to develop 
services for them. For this purpose a family should be seen as a unit and should receive 
greater attention. 

The ciiairman commented upon the wide-ranging debate on the working paper and 
highlighted the following points made by various participants. There was a need to review 
the policy for children’s services in terms of both content and coverage. The family could be 
taken as a unit. An effort was needed to coordinate the work of all the departments and 
also to have an appropriate division of responsibilities. The local self-governments could 
also be involved in children’s services. Programmes of research and evaluation could be 
taken up within the organisations. 

All the services need not be free. But the question was : to what extent could services be 
charged for? Industrial sector could make its contribution to the welfare effort through its 
resources. Budgeting could be based on the principle of flexibility. Training of personnel 
both professional and para-professional — could be promoted. 

VALEDICTORY ADDRESS 

Mrs. Leela Moolgaokar, chairman of the Central Social Welfare Board, was in the 
chair for the valedictory function. Mr. Saran Singh, Secretary, Social Welfare Department, 
Government of India, gave the valedictory address. He drew attention to the magnitude of 
the children’s problems in this country and said that a baby is born every one and a half 
seconds and that by 1989, there would be about 270 million children. Nearly 100 million 
children lived in conditions adverse to survival. Nearly 40 per cent of all deaths occurred in 
the age-group 0-5 years. 

He traced the child welfare efforts and said that it was really in the Fifth Plan period 
that we came to grips with child welfare and development. The ICDS was launched and for 
the first time a comprehensive package of services was provided to the mother and the child. 
The National Children’s Board too was set up following the declaration of the national 
policy on children. The outlay for child welfare was increased from Rs. 31.13 crores in the 
Fifth Plan to Rs. 54.50 crores in Sixth Plan. A national plan of action for the observance of 
I VC in India was also formulated. 

According to Mr. Singh, the whole of 1980s were going to be very challenging and 
concentrated efforts would be needed for the effective realisation of the objectives. Child 
welfare was intimately linked with consanguine aspects of social development and cannot be 
viewed in isolation. ‘'Besides controlling population we will have toconcentrate on ecological 
conservation, community action, and basic services. Along with governmental efforts, the 
participation of local communities and voluntary organisations in children’s services is of 
crucial importance. They should involve and assist the family in meeting children’s basic 
needs”, concluded Mr. Singh, 
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Laws on Access to Official Documents 


Donald C. Rowat 


T he most advanced democracies have been gradually coming to 
realise that they have inherited from earlier times a tradition of govern- 
mental secrecy which is incompatible with the people's right to know how 
they are being governed. The principle embodied in this tradition is that 
all administrative information is to remain secret except that which the 
government decides to release. This principle of ‘discretionary secrecy' 
means that the government of the day has the discretion to keep secret 
whatever documents and information it wishes, and is free to do so to 
protect its own partisan interests. It also means that the public have no 
right to see or use the vast store of documents and data which have been 
paid for with their taxes, and that they do not have complete information 
upon which to base their judgments on public issues or their control over 
the government. 

By noWj several democratic countries have reached the conclusion that 
this principle is wrong and ought to be the reverse: all administrative infor- 
mation is to be open to the public except that which needs to be kept secret 
as defined by law. These countries have therefore adopted laws which 
establish the principle of governmental openness, and which provide a 
public right of access to all administrative documents and information 
except for specific matters that are narrowly defined. Such laws, of course, 
involve a radical shift in the balance between governmental secrecy and 
openness. Hence, governments contemplating a move toward greater 
openness have much to learn from a study of experience with these laws, 
and of proposals for similar laws in other countries. 

The country having the longest experience with the principle of openness 
is Sweden. Its law on public access dates back to 1766. Other countries 
have adopted a similar law, but in much more recent times. Those having 
adopted one long enough ago to have had some experience with its actual 
working are: Finland (1951), Denmark (1970) Norway (1970) and the 
United States (1966). Countries in which laws on public access have been 
adopted recently or will soon be approved are: Austria, France, the 
Netherlands, Canada and Australia. This article will discuss the nature 
and impact of the older laws in Scandinavia and the U.S., the recent 
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developments elsewhere, and the lessons that may be learned from such a 
comparative review/ 

THE OLDER LAWS IN SCANDINAVIA AND THE U.S. 

Sweden 

For over two hundred years the Swedish constitution has provided for 
open access to official documents and full information to any citizen about 
adniinistrative activities. This provision was first adopted in 1766, as part of 
the Freedom of the Press Act, one of the country’s four basic coiistitiitiona! 
laws. It arose out of the intense struggle in the last half of the 18th century 
between the two main political parties, the Hats and the Caps. When the 
Hats were defeated in 1765 after a long term of office, the Caps inserted 
the principle of public access in the Freedom of the Press Act because of 
their frustration over administrative secrecy as well as press censorship 
under the previous regime. After a period of absolutism between 1772 and 
1809, parliamentary government and the Freedom of the Press Act were 
re-established, and the principle was soon fully accepted as part of the 
normal political life of Sweden. While in most countries all administrative 
documents are secret unless specific permission is given for their release, 
in Sweden they are all public unless legal provision has been made for them 
to be withheld. 

The Swedish constitution recognises that there are certain types of 
documents that ought to be kept secret, and lists them as exemptions from 
the general rule. The actual wording is as follows: 

To further free interchange of opinions and enlightenment of the public 
every Swedish national shall have free access to official documents. 
The right to have access to official documents may be restricted only if 
restrictions are necessary considering: (1) the security of the Realm or its 
relations to a foreign state or to an international organization; (2) the 
central financial policy, the monetary policy, or the foreign exchange 
policy of the Realm ; (3) the activities of a public authority for the purpose 
of inspection, control, or other supervision; (4) the interest of prevention 
or prosecution of crime; (5) the economic interests of the State or the 
communities; (6) the protection of the personal integrity or the economic 
conditions of individuals; or (7) the interest of preserving animal or 
plant species.^ 

^The niateriai in this article is based on my comparative report In Administrative 
Secrecy in Developed Cc^w/r^nei' (London: Macmillan ; and New York: Columbia University 
Press, 1979), on my research report for the Ontario Commission on Freedom of Information 
and Individual Privacy, Public Access to Government Documents: A Comparative Ferspec^ 
five (Toronto, 1978), and on visits to all of the countries concerned, 

"Constitutional Documents of Sweden (Stockholm: the Riksdag, 1978), 18. 
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, It will be noted that all of the general circumstances Iraclitioiially used 
as argunients against free access to administrative information are covered 
by this list of exemptions. It should also be noted that in general the right 
of free access is to prevail and that this right shall be subject, as the consti- 
tution says, ‘only’ to the exceptions listed. The constitution goes on to say 
that the specific cases in which official documents are kept secret shall be 
^closely defined’ in a special statute. As one might expect in a modern welfare 
state, this law, called the Secrecy Act, spells out an impressive list of matters 
that must be kept secret. But, as an eminent Swedish scholar, Prof. Nils 
Herlite, has pointed out: , ' ■ 

The detailed catalogue of the Secrecy Act has also a considerable cficcl 
e contrario. Since we have modern legislation providing for secrecy when 
it is necessary.. .it follows that where publicity is required, it must be 
properly and conscientiously adhered to. And publicity has nowadays 
a very strong support in public opinion, as a keystone of our constitutional 
system. It is a considerable and effective force felt in every section of 
social Iife.3 

A full appreciation of the impact of the Swedish principle of open access 
can be gained only by giving some examples of the extensiveness of its 
operation. It applies, for example, to public documents kept by all sorts of 
administrative agencies, from government departments to police officers, 
administrative tribunals and local governments. Moreover, anybody is 
entitled to ask for documents; he does not have to show that he has a legal 
interest in seeing them nor is he obliged to say for what purpose he wants 
them. To make sure that agencies do not purposely delay in answ'ering a 
request, the constitution provides that a requested document shall be ‘'made 
available immediately or as soon as possible”, and the courts in their judge- 
ments have taken this rule seriously. 

The definition of 'official documents’ includes not only tliosc prepared 
but also those received by a public authority. And their availability to the 
newspapers has been organised as a routine service: 

Every day, in the great offices in Stockholm, for instance, docyments 
which have been received will be brought to a room where representatives 
of the newspapers are welcome to see them. A representative of the 
leading news bureau will never fail to appear, and through him a flood of 
news will go to the newspapers and to the general public. The purpose 
is this. Just as publicity in the courts all over the world makes it possible 
for everybody to know how justice is administered, the publicity of 
documents has the same effect insofar as documents reflect the activity 

^N. Herlitz, “Publicity of Official Documents in Sweden”, Public Lem (Spi ing, 1958), 53. 
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of tlie;aiit}ioriti^ the publicity- shall pro vide, (as the Constitution says) 
'general enlightenment’.^ 

When. I visited. Sweden in 1973 to study its unique system of opeiiiiess, I was 
lucky enough to accompany a reporter who worked for the Swedish national 
press agency, as he made his daily rounds of three government departments. 
To my amazement, all incoming and outgoing documents and mail were 
laid out in a special press room in each department for an hour every morning 
for reporters to examine. If my reporter wanted further information on a 
case, he simply walked down the hall to look at the department’s files. No 
special permission was needed. Such a system of open access is so alien to 
the tradition of secrecy elsewhere as to be almost unbelievable. Prof. Heriitz 
has noted that when he would give a speech about it in other countries, he 
was often amused by the reaction of his audience. It was clear that they 
pondered questions such as these: 'Ts this man unable to express himself 
intelligently in my language? Or is he mad?”^ 

The Swedish tradition of openness is so firmly embedded that the Secrecy 
Act, government regulations, the courts and the ombudsmen all place 
great weight on the need for free public access to administrative documents. 
For instance, in the Secrecy Act itself and in government regulations, the 
secrecy of documents is valid for only a specified period of time, and the 
restrictions are not valid for documents preserved in the courts. The Secrecy 
Act, far from stating that the documents of the Foreign Office or of the 
armed services are to be kept secret altogether, carefully enumerates those 
which may be kept secret temporarily. And in many cases the ombudsman 
for military affairs has insisted upon publicity of information unjustifiably 
withheld by the military establishment. It is also noteworthy that most of 
the secrecy exemptions do not refer to documents containing administrative 
decisions on individual cases. Here the rights of persons having an interest 
in seeing the documents have been upheld by the courts in a great number 
of cases. The principle of free access to documents is also upheld in a positive 
way by regulations which require special arrangements to facilitate easy 
access by the press, scholars, interested parties and the public generally. 
Most agencies, for example, keep up-to-date diaries in which information 
about documents received is easily available. 

At the same time, an important limitation on access to administrative 
documents has been created by the distinction between official documents 
and internal working papers. An understanding of this distinction is vital 
because of the false arguments used in other countries by some opponents 
of access. They claim that public access would seriously interfere with the 
day-to-day work of administration, and would inhibit public servants from 

Heriitz, op, cit., 54-5. 
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giving frank advice to tlieir superiors for fear it would be made public. It is 
■important to realise that there is no right of access to internal notes, drafts 
and tentative working papers. The right applies only to completed documents 
or documents sent from one authority to another. Thus, normally the right 
of access exposes to public view only an official’s fully considered advice in 
theform of a finished document. This is not likely to inhibit his frank opinions, 
which can still be given to his superior confidentially if necessary. Indeed, 
knowing that his written advice on an important matter may be made public, 
he is likely to think it out more carefully and to present a view that is not 
only more clearly argued and more fully supported but also more objective. 
In short, his advice will be better. 

Since the distinction between an official document and a working paper 
cannot always be drawn easily, no doubt officials in Sweden sometimes 
take advantage of this fact to keep information confidential in the form 
of an exempt working paper which, if defined as an official document, would 
be publicly available. Much administrative information at the policy-making 
level within ministries is thus kept confidential, although many policy 
documents are released which in other countries would be considered 
internal documents. For instance, although ordinarily ministry documents 
on a policy matter are not publicly released until a decision has been made 
by the cabinet, at that time all of the supporting documents, including 
those containing the views of senior officials, are released with the 
decision. 

Sweden’s long experience with the principle of openness indicates that 
it changes the whole spirit in which public business is conducted. It causes 
a decline in public suspicion and distrust of officials, and this in turn gives 
them a greater feeling of confidence. More important, it provides a much 
more solid foundation for public debate, and gives citizens in a democracy 
a much firmer control over their government. 

One of the favourite claims advanced by those who oppose open access 
is that Swedish officials evade the access law on a large scale by passing 
information to one another orally instead of committing it to paper. This 
claim, of course, is impossible to document, but unfortunately it is similarly 
difficult to disprove. My own view is that it is mainly a myth dreamed up by 
opponents of administrative openness which is based on false fears and on 
two serious misconceptions. The first misconception is a lack of understanding 
that in Sweden there is no right of access to working papers. This means 
that it is quite possible to transfer confidential information in written form 
within a department or the ministries. The second misconception is the 
assumption that Swedish officials want to withhold non-secret information. 
My interviews with Swedish officials have led me to believe that, on the 
contrary, they are so imbued with the tradition of openness that they automati- 
cally expect as much information as possible to be released. It is true that 
a few matters of a delicate nature, such as personal recommendations, are 
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dealt with orally or by telephone rather than committed to paper, as they 
would be in any country. But my Swedish informants felt that in this respect 
the administrative practices in Sweden were not much different from those 
in other countries. In fact, one of my informants, a departmental administra- 
tor, insisted that the tradition of documenting everything was so strong 
in Sweden that officials do not transfer information orally by telephone or 
interview as much as they should, or even as much as officials do in other 
countries. 

Those who argue that the attitude of openness with which Swedish 
officials are imbued cannot be created quickly are probably right. A long- 
standing tradition of secrecy cannot be reversed overnight simply bypassing 
an access law. The law must be accompanied by a thorough programme of 
administrative training in the new practices it requires. Such programmes 
were conducted in Denmark and Norway when their new access laws were 
adopted, and this goes far towards explaining the successful implementation 
of these laws. At the same time, because of the natural tendency for officials 
to withhold information for their own convenience, the public and the press 
must be constantly vigilant to enforce their rights of access. This vigilance 
must be supported by a thorough knowledge of their rights. Hence the 
provisions of the law and the key decisions interpreting these provisions 
must be widely known among not only officials but also news reporters 
and the general public. To meet this need in Sweden, Mr. B. Wennergren, 
a former ombudsman, produced a short Jaook on the provisions and key 
interpretations of the laws on public access. In an excellent comparative 
article, his conclusion regarding the Swedish experience is that the right of 
access is very seldom abused, and that it does not impede the daily work of 
administration “to any degree worth mentioning”.'"’ 

The Other Scandinavian Countries 

Because Finland was part of Sweden in the 19th century, it has inherited 
much of Sweden’s tradition of openness, but in a considerably weaker form 
and without a constitutional right of public access. In fact, it was not until 
1951 that Finland’s practices and regulations on the subject were consolidated 
into a law, the Imw on the Public Character of Official Documents. Denmark 
and Norway have also adopted laws on public access to official documents 
but only in very recent times. Oddly, both countries passed laws on the 
subject in the same year, 1970, though Denmark had already adopted a law 
in 1964 providing for a citizen’s right of access to documents in his own case. 
The Act of 1964 became part of its more general law of 1970. 

A comparison of the legal provisions in these three Scandinavian countries 


®Sec B. Wennergren, “Civic Information— Administrative Publicity”, International 
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with those ill Sweden reveals some significant diflercnces.'^ The main one 
is that their provisions for public access are weaker and less far-reaching than 
Sweden’s, while their provisions for secrecy are more general and hence 
broader. In Sweden the law that establishes the general right of access, 
the Freedom, of the Press Act, is part of the constitution, which means that 
it can be amended only if the amendment is repassed after an intervening 
election. The Secrecy Act, on the other hand, is only an ordinary law. Except 
notably for the categories of foreign affairs and national defence, it lists these 
exceptions in narrow and limiting detail. In Finland, though the public 
access law of 1951 is an ordinary law, the more detailed secrecy provisions 
are in the form of a decree, which has a lower legal status. These provisions 
are much briefer and more general than in Sweden, and hence leave more 
discretion to officials and less specific grounds for appeal. The Public Access 
Acts in Denmark and Norway are also ordinary laws, which include general 
exemptions from access. These exemptions, too, are much broader than those 
in Sweden’s Secrecy Act. 

The Danish and Norwegian Acts do not provide as full a right of access 
as do the laws for the other two countries. In Denmark and Norway reporters 
or citizens must identify and request specific documents. This means that 
they must know that a document exists before they can ask for it. In Denmark, 
since they do not have access to departmental registers, they may not even 
know that a document exists. These are serious limitations on public access. 
They help to explain why the Danish national press bureau does not consider 
it worthwhile to send reporters on daily visits to the ministries. An official 
in the Danish Ministry of Justice informed me that, since the adoption of the 
Danish and Norwegian Acts in 1970, his ministry had received only a handful 
of requests for documents from the press and the public, while in Norway 
every morning a reporter would call at the Ministry of Justice and ask to 
see several documents. However, the Danish Act is to be reviewed by a parlia- 
mentary committee, and an amendment may grant access to departmental 
■registers. " 

Though the laws in Denmark and Norway are more restrictive than 
those in Sweden or even Finland, when these laws were adopted a serious 
attempt was made to implement them liberally. For example, officials in the 
Danish and Norwegian Ministries of Justice conducted training sessions 
for public servants in other ministries and agencies, and gave them guidelines 
on the changes in practice needed to give a liberal interpretation of the new 
law. Both ministries have placed advertisements in all daily newspapers to 
inform citizens of their right of access to official documents. A Norwegian 
advertisement in 1975 featured a cartoon of four citizens poking into a 

^The following comparative survey is based on my general comparative report in the 
book which I edited for the International Institute of Administrative Sciences, Admini- 
strative Secrecy in Developed Countries, op, cit* 
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bureaucrat's files, aud,:gav'e a simplified explanation of the A.ct. It pointed 
out that a citizen does not .have- to give a reason for wanting to see a parti- 
cular document; ‘'pure curiosity is a satisfactory ground,” it said, and 
added that if his request is refused he. can 'appeal to the ombudsman., or a 
mmt : 

One of the most s,ignificant differences between Sweden and the^ other 
Scandinavian countries is found in the types of authorities that hold the 
administrative documents. In Sweden governmental departments are separa- 
ted from the ministries under boards, and have much the same degree of 
independence as public corporations or regulatory bodies in other countries. 
As a result, when a department wishes to communicate formally with any 
ministry, it must produce a document which is then sent through the mail to 
the ministry, and this makes it publicly accessible. Thus even policy advice at 
a high level from a department to its relevant minister becomes public know- 
ledge, whereas in other countries such advice is normally passed from a 
department to its minister as an internal document. This fact is of great 
importance in contributing to the openness of the Swedish administrative 
system. On the other hand, as in other countries, since the ministers as a 
collegial executive are considered to be a single unit, documents passing from 
one ministry to another before decisions are taken are regarded as internal 
working documents and therefore not accessible. 

Because the effectiveness of an access law depends heavily on the organi- 
sation, traditions and practices of the press, we should also note the differences 
in this respect among the four countries. In Sweden, the national press 
bureau sends reporters on daily rounds of the ministries and most important 
departments and agencies. It has about fifteen reporters who cover about 
seventy ministries and departments. As a result, the bureau sends out 
annually about 5,000 government stories on the national wire and about 
40,000 to local newspapers. Reporters in Norway and Finland (but not 
Denmark) also do daily rounds of ministries but there the coverage is not 
so thorough. In Finland, for instance, during my visit in 1973 reporters 
from the national press bureau were making daily rounds to only three 
ministries: Interior, Transport, and Social and Health. Finnish reporters do 
not call daily at the ombudsman’s office, and rely mainly on his press releases 
and annual report for news stories on cases. Some of my informants stated 
that the main reason the press bureau had not extended the system to other 
ministries was the cost of extra staff and of photocopying documents, while 
others argued that it was simply a matter of tradition and Inertia on the 
part of the press bureau. Another factor, however, may be the reluctance 
of the government to provide facilities for the press in each ministry. 

Since the media are interested in current news, they of course rely heavily 
on oral information obtained quickly from officials by personal interview or 
telephone. The easy accessibility of oral information is therefore of prime 
importance to the press. Even before the new access Acts were passed in 
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Deiiiiiark and 'Norway, press relations -with officials were very good. Partly 
for this reason, reporters and news organisations have not had to appeal 
many cases under the new laws. A more important reason, however, may be 
that the very existence of the access laws has given reporters a lever with which 
to press for information. The ability to threaten to ask for documents in a 
case no doubt forces officials to be freer in offering information orally and to 
be^ surer that their information is accurate. 

Two outstanding examples may be given of information revealed through 
the press soon after the Danish Act went into effect. In the first case, the 
press demanded and got documents containing proposals made to the govern- 
ment by the SAS airline, a Scandinavian government corporation. Formerly, 
these documents would have been secret. The other was a case in which a 
newspaper published accusations against local public wellare homes. The 
government asked the homes for reports in response to these accusations, 
and the newspaper successfully requested and published these reports. Since 
the reports showed many of the accusations to be false, their publication 
helped to clear the air, and may be regarded as a desirable public service. 

In Sweden and Finland an important buttress to press access is the legal 
requirement regarding the non-revelation of news sources. News reporters 
cannot be compelled by the courts to reveal the name of a person who gave 
them information, even if this person was a public employee. In Sweden, 
if there is a 'leak’ of information, a senior official is not even allowed to ask a 
reporter from whom he got his information, and the official may not conduct 
a search for the name of the offending junior official, unless the information 
was clearly in the secret category under the law. This constitutes a powerful 
protection against governmental withholding of information. It is in marked 
contrast to the ambivalence of court decisions on this subject in the common- 
law countries, though several American states have similar 'shield’ laws for 
reporters. 

In all the four countries, as in other countries, the originator of a document 
may indicate its security classification by placing a secrecy stamp on it. But 
the difference from most other countries is that neither he nor his superiors 
may make the final decision as to its secrecy. It must fall in the category of 
matters which are listed as secret according to law, and if a reporter or a 
private citizen disputes the classification, he may appeal to an independent 
authority for a decision on whether the document should be released. 

it is important to note that in the Scandinavian countries there is more 
than one independent authority to which an appeal can be made. In Finland 
and Sweden the appeal can be taken to the ombudsman, the Chancellor of 
J ustice or the Supreme Administrative Court, while in Denmark and Norway 
it can be taken to the ombudsman or the ordinary courts. The difference 
between the types of appeals that go to a court and to an ombudsman (or to 
the Chancellor of Justice) usually depends on the seriousness of the case. For 
instance, a reporter or a private citizen would usually complain to an 
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ombudsman, while a newspaper or business firm would usually take a 
case tothccourt. The reason is that an appeal to the courts is more costly and 
time-consuming, but results in a binding decision. An ombudsman’s decision 
is only advisory, though it is almost always accepted by the government. 
There are more appeals in Sweden than in the other Scandinavian countries 
and most of them are made in the form of complaints to the four parlia- 
mentary ombudsmen. 

Two examples of appeals made in Sweden will give some idea of how 
its appeal system works to limit secrecy. These were among several kindly 
chosen and translated for me by the Swedish ombudsman. One is from the 
ombudsmaiTs annual reports, and the other from the records of the Supreme 
Administrative Court. In the first case, an officer reported to the military 
ombudsman that a practice had developed in the armed forces for officers 
to communicate by letters marked personal. He wanted to know if such 
letters could correctly be regarded as personal documents. The ombudsman 
replied that what made a document official and public was its contents irres- 
pective of whether it was marked personal. A letter about an official matter 
should therefore be regarded as an official document and, if no secrecy 
clause was applicable, as a public one. The armed forces then changed their 
practice to conform with the ombudsman’s conclusion. 

The second case concerned a Swedish colonel unmasked as a spy who had 
delivered crucial military secrets to the Soviet Union. A special commission 
appointed to investigate had requested the Prime Minister, the Minister of 
Defence and the Minister of Justice to submit written reports about the 
matter. When the reports arrived, a journalist asked to see them, alleging 
that they were official and public documents. The commission refused, and 
in justification referred to Article 10 of the Secrecy Act, which provides for 
the secrecy of investigations by the police and prosecutors. The journalist 
then appealed to the Supreme Administrative Court, which concluded that 
the commission could not be regarded as a police or prosecuting authority 
and therefore ordered the documents to be released. 

The United States 

The United Stales has enjoyed a stronger tradition of governmental 
openness than that of most other countries. Nevertheless, until very recent 
years, the release of administrative documents was largely at the discretion 
of the chief executive, whether federal or state, or the heads of his departments 
and agencies. At the federal level, it was not until 1946 that provisions 
were included in a congressional law, the Administrative Procedure Act, 
which attempted to require the routine disclosure of government-held 
information, it stated as a general principle that there should be free public 
access to administrative documents except for certain broad exemptions. 
However, the attempt failed, partly because of the vague language of the 
exemptions. Thus the Act exempted from disclosure records involving "“any 
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fimclion of the United States requiring secrecy in the public interest'' as 
well as “information held confidential for a good cause found”. Moreover, 
only “persons properly and directly concerned” were entitled to procure 
certain public records, and there was no provision for judicial remedy. The 
attempt also failed because the Act was soon followed by the period of the 
Cold War in the 1950s, in which the desire to protect national security 
caused almost a mania among government officials for keeping information 
secret.The result was an unnecessary over-classification of millions of govern- 
ment documents. 

An important change came with the passage of the Freedom of Infonna- 
tion Act in 1966, however. This Act, replacing the provisions of 1946, stated 
unequivocally that public access to most documents was to be the general 
rule. More significantly, it listed what types of documents could be kept 
secret, in nine general categories of exemption, and provided for a means of 
public appeal against withholding. These provisions finally established the 
Swedish principle of openness: disclosure is the general rule, and documents 
may not be withheld unless they fall under one of the exemptions specified 
by law. The categories of exemption, however, are much broader than those 
of Sweden and hence leave more room for official discretion and judicial 
interpretation. Difficulties arose in requiring departments and agencies to 
comply with the Act and in interpreting the meaning of some of the exemp- 
tions. For this reason it was amended in 1974. In that year Congress also 
passed a related Privacy Act, which allows citizens to see personal files being 
held on them in government agencies, subject to certain exemptions. 

The new provisions put into the Freedom of Information Act in 1974 
have made it much easier for citizens to enforce their rights. The onus has 
been put firmly on government agencies to prove why they should not release 
requested documents, instead of the citizen having to prove why he should 
have them. Also, administrative officials are now instructed to reply to a 
request for a document within ten working days, and to an appeal to a higher 
authority in the department within a further twenty working days, though 
for special reasons they can get an extension to a total of forty days. They are 
also required to release all non-secret information that is segregable, even in 
a secret file. This has necessitated what officials refer to as a ‘paragraph-by- 
paragraph’ review of documents, and may result in a requester obtaining a 
document with certain names or material blanked out. 

Moreover, the language of some of the exemptions has been tightened 
up, so that officials can no longer hide matters as easily under them. The actual 
wording of the nine exemptions as amended in 1974 (with the amendments 
shown by underlining) is as follows: the right of access does not apply to 
matters that are: 

L (A) specifically authorised under criteria established by an Executive 
Order to be kept secret in the interest of national defence or foreign 
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. ..policy, and (B) are in fact properly classified pursuant to such.Executive 

. : .y.Ordery 

; 2. Telate.d solely' to the internal personnel rules and. practices of an 

.agency; ■ 

\ 3;. specifically exempted from disclosure by statute (amended in 1976 to 
add: ...provided that such statute {A) requires that the information 
be withheld from the public in such a manner as to leave no discretion 
on the issue, or (B) establishes particular criteria for withholding or 
refers to particular types of information to be withheld) ; 

4. trade secrets and commercial or financial information obtained from 
a person or privileged or confidential ; 

5. inter-agency or intra-agency memorandums or letters which would 
not be available by law to a party other than an agency in litigation 
with the agency; 

6. personnel and medical files and similar files the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy ; 

7. investigatory records compiled for law enforcement purposes, but 
only to the extent that the production of such records would (A) interfere 
with enforcement proceedings, (B) deprive a person of a right to a fair 
trial or an impartial adjudication, (C) constitute an unwarranted invasion 
of personal privacy, {D) disclose the identity of a confidential source 
and, in the case of a record compiled by a criminal law enforcement 
authority in the course of a criminal investigation, or by an agency 
conducting a lawful national security intelligence investigation, confi- 
dential information furnished only by the confidential source, (E) disclose 
investigative techniques and procedures, or {F) endanger the life or 
physical safety of law enforcement personnel; 

8. contained in or related to examination, operating, or condition reports 
prepared by, on behalf of, or for the use of an agency responsible for 
the regulation or supervision of financial institutions ; or 

9. geological and geophysical information and data, including maps, 
concerning wells. 

it will be noted that the most important areas of exemption are the same as 
those in the Scandinavian laws. 

Under the addition to the first exemption, a judge can now examine even 
classified documents to see if they were properly classified or whether excised 
parts were legitimately blanked outto protect national security or individuals. 
A department’s fear that a decision to withhold information will be overturned 
by the courts is a very sobering eorrective to oversecretiveness. If a citizen 
appeals to the courts and wins his case, the judge can now order the govern- 
ment to pay all of the court costs. 

Under the amended Act a citizen is no longer required to request a specific 
document. Since he may only suspect the existence of a document that ought 
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to be revealed and cannot request it specifically, it is now sufficient to 
‘reasonably describe’ the documents he wants, and he can request all 
documents on a specified matter. Also, he can inspect these documents' and 
only has to pay for the ones of which he wants photocopies, usually at the 
rate often cents per page, plus a search fee of $7.50 per hour if this is necessary. 
The fee is waived by some agencies, especially in the case of indigents or if 
the request is for information to be released in the public interest rather than 
for personal reasons. Thus the Central Intelligence Agency has waived most 
of its search fees, while the Federal Bureau of Investigation has not. 

The revised Act also provides for disciplinary action against officials 
who wrongfully refused to release documents, permits officials to release 
exempted ones, and requires the departments and agencies to submit annual 
reports to Congress. These reports give such information as the cost of 
handling requests for documents, the names of the officials who have refused 
requests, the number they have refused, and the number of appeals against 
refusals. 

Under the more liberal guidelines of the 1974 amendments, requesters 
have flooded the federal courts with appeals, where they get priority over 
Other cases. From the cases already decided under the new guidelines, it is 
clear that the courts will be much less favourable to the administration 
than they were before 1974. Until now they have usually accepted a depart- 
ment’s affidavit stating the reasons why a matter must be kept classified, 
but the courts may now start using their new power to look at a classified 
document to see if all or part of it can be ordered to be released. There are 
also other problems of interpretation still to be solved, notably regarding 
the meaning of ‘reasonably described’ records and of ‘internal agency 
memoranda’, A more precise meaning for many of the provisions, especially 
the new amendments, still remains to be spelled out by the courts. 

The Privacy Act opened up another large category of government files 
when it came into eflect in September 1975. Under it citizens now have the 
right to ask if a federal file is being held on them and to inspect it. The Act 
is an omnibus measure regulating the acquisition, storage, retention and 
dissemination of personal files held by federal agencies. It gives individuals 
an enforceable right to demand correction of files which are not accurate, 
relevant, timely and complete. Also, agencies may only disclose files where 
authorised by statute, or with the permission of the individual affected. 
And they must publish annually a description of their personal records 
systems, the categories of individuals and kinds of data covered by each 
system, the uses to which the information is put, and the agency policy 
regarding storage and disposal. 

Many citizens make a request for their file under both Acts in the same 
letter. There are advantages in doing this because, though the Privacy Act 
has fewer secrecy exemptions than the Freedom of Information Act, and 
allows private access to the file, the Central Intelligence Agency and law 
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enforcement agencies like the Federal Bureau of Investigation are completely 
exempt from the Privacy Act, and it does not include the instruction for a 
reply within ten working days. 

In 1976, the first full year after both the 1974 amendments and the 
Privacy Act went into effect, the federal departments and agencies received 
a tremendously increased number of formal requests for access to official 
documents, the total estimated to be about 150,000. These requests were not 
only from private citizens, but also from the press, organisations and business 
firms. Some agencies, like the FBI and the CIA, received thousands of 
requests from individuals wanting to know whether these agencies kept a 
file on them and, if so, what was in it. Before the end of the year, such agencies 
had a huge backlog of unprocessed requests, and by the summer of 1977 t he 
FBI had to bring in 400 of its regular operatives from the field to handle 
them. 

Many startling cases have been brought to light since the teeth were put 
into the Information Actin 1974. One of the most shocking was the disclosure 
in 1977 of CIA files on what is called the MK-ULTRA case. It has been 
revealed that for twenty-five years the CIA was masterminding experiments 
on human guinea-pigs designed to control their minds with powerful drugs. 
One of the subjects later committed suicide, and some subjects were chosen 
because they were dying. Other examples are the revelation of CIA files on 
the planned assassination of foreign leaders and on the training of local 
policemen as burglars. Requests under the Information Act have also shed 
new light on subjects as diverse as the mysterious Glomar Explorer, the 
Pentagon Papers, and the espionage conviction of Julius and Ethel 
Rosenberg. 

The reports to Congress required by the 1974 amendments reveal some 
interesting statistics. In 1976, of the estimated 150,000 requests under both 
the Information and Privacy Acts, about 25,000 or 17 per cent were denied 
in whole or in part. About 4,200 of these denials, or again about 1 7 per cent, 
produced appeals to the head of the organisation. In over half of these cases, 
the head changed the original decision and released part of the information 
requested (46 per cent) or all of it (12 per cent). The result is that only about 
15 per cent of the documents requested were wholly denied by the depart- 
ments and agencies on the ground that they fell under one of the secrecy 
provisions of the Act. Mainly responsible for these denials were the security 
and law enforcement agencies, which still deny large numbers of requests for 
personal documents. 

Because of the large number of requests under both the Acts, compliance 
has of course produced problems for the administration, especially the 
welfare, defence, treasury, security and law enforcement agencies, which 
receive the bulk of the requests. Thus the Department of Justice claims that, 
including the FBI, the amount of time it devoted to freedom of information 
and related privacy requests rose from 120,000 man-hours in 1975 to more 
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than 600j000 in 1976, and has protested that the increased, workload and the 
potential . revelation of secret information weakens its law enforcement 
capacity. 

Some agencies do not produce replies within the Information Act’s 
specified time schedule, which they argue is' unrealistic in the case of classified 
and personal records requiring a line-by-line review. For instance, both the 
FBI and the Department of Justice, to which the FBI appeals go, have been 
niniiiiig about six to eight months behind the schedule. A ruling in 1977 by 
the courts that the Act’s time constraints are “not mandatory but directive” 
has certainly not helped to speed up compliance. M'ost departments and 
agencies, however, have managed to stick to the schedule. 

Another difficulty for the departments and agencies in complying with 
the Acts is the cost. The total cost for 1976 of handling requests under both 
Acts was nearly $20 million. Of this, about $5.3 million was spent by the 
Department of Flealth, Education and Welfare, $4.7 million by the Defence 
Department, and $4.5 million by the Treasury Department. But when these 
figures are compared with the total budgets of these departments, they turn 
out to be a miniscule share, far less than 1 per cent. They must be weighed 
against the public interest tobe served by releasing information and enforcing 
the public’s right to know. 

Another problem is that the Information Act is being used for purposes 
not intended by Congress. It was expected by the Act’s proponents that it 
would be mainly of use to the press in digging embarrassing information 
out of a reluctant government. Instead, it has been mainly used by individuals, 
scholars and business firms. No one imagined the large number of individual 
requests that would come pouring in. This was mainly due to the loss of 
faith in government during the Nixon years, stimulated by a number of 
citizen-aid groups and ‘storefront’ legal firms that have sprung up. These 
organisations will pursue an appeal for a citizen, pay the costs if he loses, 
and collect costs at the full legal rate if he wins. Two of the most important 
ones are the Freedom of Information Clearinghouse and the Project on 
National Security and Civil Liberties. Both of them distribute pamphlets to 
the public explaining the Act, urging people to make use of it, and even 
providing model request letters to government agencies. The second organi- 
sation is headed by Morton J. Halperin, a former deputy assistant secretary 
of the Department of Defence, and lias successfully appealed to the courts 
some of tbe most important cases in recent years. 

It was not anticipated that business corporations would make so much 
use of the Act. They have used it not only to get general information from 
the government that would be of value to them, but to get information on 
their competitors. New business and law firms have sprung up which specialise 
in this activity, and which carry appeals to the courts. Now the competitors 
are fighting back with what are called ‘reverse freedom of information cases’, 
in which they seek a court injunction forbidding the government to release 
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...requested docaments, and the government is having 'greater . difliculty . in 
■ collecting sensitive information from business corporations. 

. . The 1974 amend.ments were vetoed by President Ford and became law 
only because they, were .repassed in Congress by the necessary majority of 
two-thirds under .the ■constitution. But the Carter adininistratioii has 
supported the broadening of the Act. In May of 1977, Attorney General 
Griffin Bell issued new 'guidelines requiring .agencies to release documents, 
even if they fell under one of the nine exem,ptioiis, when this would not be 
Meraonstrably harmfuF to the government or any individuais involved. 
He also warned that in future the Department of Justice might decide not 
to defend an agency in court for refusal to release documents if the Depart- 
ment regarded them as harmless. Until then, it had almost aiitomaticaHy 
defended all such refusals. 

The general opinion in the United States is that the Freedom of Informa- 
tion Act as amended in 1974 and supplemented by the Privacy Act has 
been highly successful in meeting its objectives. Many of the difficulties 
that its enforcement has created are temporary problems of implementation, 
and the others can be solved by further minor amendments to refine the law. 
Clearly, a strong Freedom of Information Act has not, as opponents feared, 
seriously slowed the wheels of government administration. Indeed, it appears 
to have been well accepted by most administrators, who are attempting to 
implement it in good faith. Many of them even admit that its effect on the 
administration has been salutary, and results in the preparation of better 
documents and reports. As Professor Anderson has noted, open records 
laws exert ‘‘a pervasive preventive effect by virtue of the sobering influence of 
prospective public scrutiny”.^ 

The movement of public opinion that sired the Freedom of Information 
and Privacy Acts also fostered three related federal laws designed to promote 
openness.^ One of these is the Federal Advisory Committee Act, passed in 
1972, which covers some 1250 advisory committees whose membership in- 
cludes non-government employees. Another is the Government in the Snnshlne 
Act, passed in 1976, which applies to the federal regulatory agencies and 
other statutory authorities. These committees, agencies and authorities are 
now required to open their meetings to the public, except when discussing 
matters similar to the exemptions under the Freedom of Information Act. 
Also, they must keep minutes or transcripts of their meetings, and citizens 
have a right to challenge both the closure of a meeting and the non-disclosure 
of the minutes or transcript. The third law, the Family Educational Rights 
and Privacy Act of 1974, requires schools receiving federal funds to permit 

^S. Anderson, “Public AcceSsS to Government Files in Sweden”, American Journal of 
Comparative Law, XXf, 3 (Summer 1973), 447. 

®See J. McMillan, “Making Government Accountable— A Comparative Analysis of 
Freedom of Information Statutes”, New Zealand Law Journal (1977), 287. 
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older students or the parents of younger students to inspect school records. 
The Act also contains rights to correct inaccurate or misleading records and 
to restrain the disclosure of personally identifiable records. 

The amendment of the federal access Act in 1 974 and the passage of these 
related federal laws have given a strong push to the movement for state laws 
on access to state records and personal files and on open meetings of state 
and local bodies. A recent survey (by Plus Publications, Inc.) shows how 
much progress has been made by the states in passing such laws. By 1977 
forty-eight states had enacted state-wide public access laws. Mississippi and 
Rhode Island were the only ones that had not done so. Moreover, with the 
passage of open-meeting laws in New York and Rhode Island in 1976, all the 
fifty states and the District of Columbia now have some form of open-meeting 
law. Also, a majority of them now have shield laws for reporters, and gradual 
progress is being made toward adopting laws designed to provide access to 
personal files and to protect the various other aspects of personal privacy. 

RECENT DEVELOPMENTS ELSEWHERE 

Aside from Scandinavia, three other countries of Western Europe have 
recently provided for a public right of access to administrative records. 
Austria adopted limited provisions for public access in 1973, while France 
and the Netherlands passed full-fledged access laws in 1978. Access laws 
have also been approved in two of Canada’s provinces (Nova Scotia and New 
Brunswick in 1978), and Canada’s new Conservative government at the 
federal level introduced a Bill on the subject in October 1979. Similarly in 
Australia, a government Bill was placed before parliament in 1978 and 
separate legislation is also being considered by some of the states. 

Austria 

In 1973 the Austrian Federal Parliament provided a limited right to 
administrative information by inserting two clauses in the Federal Ministries 
Act that gave ministries a ‘duty to inform’.^® One clause requires each 
federal ministry to provide information to the public on request, and the 
other requires each federal minister toensure that the subordinate authorities 
under his jurisdiction do likewise. However, this duty to furnish information 
is subject to the constitutional obligation of civil servants to observe official 
secrecy if it is in the interests of an administrative authority or the parties 
concerned. The Austrian government has approved a set of guidelines to 
implement these clauses of the Act. The guidelines, however, are rather 
restrictive. They provide, for instance, that there is no duty to allow inspection 

^®See L. Adamovich, “The Duty to Inform in Austria as a Means of Realizing Freedom 
of Information”, in Proceedings of the Colloquy of the Council of Europe on Freedom of 
Information and the Duty for the Public Authorities to Make Available Information (Stras- 
bourg: Council of Europe, 1977), pp. 27-37. 
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of documents, but only to communicate the contents of documents. The 
obligation to furnish information only applies where the decision-making 
process has terminated and has led to a tangible result. Requests do not have 
to be met which require the evaluation of voluminous materials or the 
preparation of detailed papers; and an inquiry must be directed towards a 
specific matter. 

On the other hand, a refusal to provide information can be appealed to 
the administrative courts. This means that the public’s right can be enforced 
and may be enlarged through judicial interpretation. Thus Austria has 
moved from a country where discretionary secrecy was the rule to one which 
now provides a limited right to administrative information. 

France 

Before 1978 France had the traditional system of discretionary secrecy 
but, as in other countries, this was combined with a number of provisions 
for administrative openness. For instance, municipal council meetings must 
be open, and new town plans have to be considered at a public inquiry. 
Also, individuals have access to the registers of births and deaths, and they 
have broad rights of access to official documents in their own case, in both 
the ordinary and administrative courts. In recent years, however, there has 
been an insistent demand in responsible quarters for greater openness and a 
general right of public access in statutory form. 

This demand gained force in 1973 when a commission for the coordina- 
tion of administrative documentation submitted a report to the Prime 
Minister which concluded by proposing: 

the institution of a genuine right to communication for members of the 
public. The right’s fundamental principles should be laid down by the 
legislature, for only intervention by the latter could make the impact 
necessary for the reversal of the most deeply-rooted administrative 
habits. The promulgation of an act on the right to information would 
be in keeping with a process already initiated by many liberal countries.” 

Following this proposal, the Prime Minister established a working party 
which in 1976 submitted a Bill and a draft decree. In 1976, too, the government 
announced that it would introduce privacy legislation to grant individuals a 
right of access to their personal files, to have them notified when information 
about them had been gathered, and to establish a national commission to 
control computer data banks.” This legislation was passed in January 1978 
(no. 78-17). 

i^Quofed in L. Fourgere, “Freedom of Information and Communication to Persons of 
Public Documents in French Theory and Practice— Present Situation and Plans for Reform”, 
in Proceedings of the Colloquy, op, cit., 52, 
i2McMillan,e-i>. «V., 277. 
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, In February 1977 the government issued a decree establishing a commis- 

sion charged with favouring the communication of official documents to the 
public. This commission, chaired by M. Ordonneau, a member of the Council 
j of State, was empowered to determine by regulations the documents to be 

released on request, to advise the ministers and prefects (provincial governors) 
on any question relative to the application of the decree, and to make propo- 
sals on the revision of the laws and regulations related to the release of admini- 
strative documents. It was thus an unusual combination of an executive 
body, with powers to require greater openness, and a study commission that 
could propose amendments to the laws, and could propose a law on public 
, access if it so chose. But the membership, consisting mainly of ofiicials plus 

1 ^ some members of parliament, was rather conservative and seemed likely to 

favour a gradual approach toward changing the attitudes and practices of 
public servants rather than a dramatic reform through legislation. 

To the surprise of the commission, on July 17, 1978, the French parlia- 
ment passed a law (No. 78-753) which contained provisions inspired by the 
American Freedom of Information Act, and which established a new 
commission to enforce the law, the Commission on Access to Administrative 
; Documents, which is also chaired by M. Ordonneau. The Commission began 

' its work early in 1979, even though the decree needed to give the law a more 

’ detailed specification had not yet been issued. 

This law will give a much firmer foundation to the principle of public 
access than did the decree and commission that preceded it. Like the American 
Act,- it declares and guarantees a right to administrative documents, including 
documents in one’s own case, subject to a list of exemptions, and it applies 
to all emanations of the state, including territorial collectivities. The provi- 
sions requiring a reply to a request are rather strong, and there is provision 
for appeal to the independent administrative court system. However, the 
exemptions are very broad^ thus giving considerable room for official discre- 
; tion, and the lists of specific documents which must be kept secret are to be 

laid down in ministerial regulations (though these are to be framed after 
receiving the advice of the new commission). The new commission is charged 
with supervising the implementation of the law. Somewhat like an ombuds- 
man^ when appealed to by a person who has had difficulty in obtaining the 
; release of a document, it is to give its opinion to the competent authority. 

Also, it is to advise the authorities on the application of the law, and may 
propose suitable amendments to the laws and regulations. 

' Considering the traditional secrecy of French officials, this new law seems 

to be a giant step forward. But the extent to which it and the new commission 
will succeed in altering existing official attitudes and practices remains to be 
! seen. 

1 '■ 

4 ■■■■■ ■ ■ ■■■ ■ ■.■■■■ ■■ ■,■■■■ ■ ■■■ ■ ■■ ■ : 

t Netherlands 

i Like France, the Netherlands has had a system of discretionary secrecy 
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combined with specific provisions for openness and access. In recent years, 
''however, there has been a strong demand for a law providing for a general 
right of public access to documents. 

This demand took an official form in 1970 with the publication by ".a 
commission on governmental openness of a report which reeoiiimended a 
law,, on access to administrative information, and which contained a draft 
Bill. After considerable public discussion, the government introduced its own 
draft Bill on the subject in 1975. This Bill was considered by the lower house 
of parliament and, after, a committee received the views of various organisa- 
tions, was ,lieavily.' amended. The lower house approved a final version 
in February 1977, but because of 'the fall of the government in that year, 
approval of the Bill, by the upper house was delayed. However, it was finally 
approved in November 1978, as the Openness of Administration Act, to go 
into operation as soon as regulations under the Act had been approved. 

'While much like other access laws, an unusual feature of this Act is that 
it provides a right to the information in administrative documents rather 
than to the documents themselves. This, unfortunately, provides an oppor- 
tunity for officials to interpret the contents of documents to suit their own 
interests, rather than permitting direct access to the actual documents. Also, 
the secrecy exemptions in the Act are very broad. Two of them are introduced 
by the word ‘might’, and are so general that the government or officials 
could include under them almost any information that they wished. Thus, 
information “shall not be divulged if it might : (a) endanger the unity of the 
Crown, or (A) damage the security of the State”. Because of this and other 
provisions, Dutch legal scholars have complained that the Act is too weak to 
improve existing public access very markedly. One scholar has called it 
“whipped air and cheese, with big holes”F3 

The Act does have some strong aspects, however. For instance, it requires 
the publication of many types of policy documents, and its scope extends 
to provincial and local governments. More important, there is provision for 
appeal to the Supreme Administrative Court, This Court was created as a 
strong, independent arm of the Council of State in 1976, and from its incep- 
tion has been headed by a judge who is likely to give a liberal interpretation 
to the Act. The broadness of the exemptions not only gives officials and 
ministers greater discretion, but also gives the Court greater scope for 
developing either a restrictive or liberal interpretation of the Act. Flence the 
Act’s success will largely depend on the independence and views of this new 
appeal body, which has the power to make final decisions and to order the 
production of documents. 

An interesting provision in the Act— and an unusual one even for the 
Netherlands — is that the government must periodically report to parliament 

3-^Quoted in a recent letter to the author from Dr. Leo Klinkers, who wrote a disserta- 
tion on public access in the Netherlands. 
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■on tlie Act’s operation. After three years, and every five years thereafter, 
the Ministers of General Affairs and the Interior must prepare a report which 
incorporates the findings of government bodies, scholars and representatives 
of the media and public service organisations on the implementation of the 
Act 

Canada 

Because Canada is a federal state, each of the provincial governments 
has its own administrative structure, and each has the power to control 
public access to its own administration. Since the provinces have inherited 
and operate under basically the same parliamentary system as that of the 
federal government, their tradition of administrative secrecy has been much 
the same as at the federal level. Yet they have less reason for secrecy, because 
they are not responsible for foreign affairs, defence or national security. 

Perhaps for this reason, two of the provinces — Nova Scotia and New 
Brunswick— have already adopted access laws, and in the most populous 
province, Ontario, a commission on freedom of information and individual 
privacy has been studying the subject and is likely to recommend such a 
law. 

Nova Scotia 

When Nova Scotia proclaimed its Freedom of Information Act in 
November 1977, it became the first province, and the first jurisdiction 
in the Commonwealth, to establish a public right of access to government 
documents. A noteworthy feature of this Act is that it also incorporates 
a right to personal privacy regarding government-held information. It 
provides the right to inspect, correct, and limit distribution of information 
contained in personal files. Such information may not be disclosed, even to 
another arm of government, without the consent of the person concerned. 
The Act further provides that any agency of government must disclose the 
existence of all data banks where such information is kept, and it prohibits 
the selling or renting of a person’s name or address for mailing without 
permission. 

Another unusual feature of the Act is that it gives a list of types of 
information that must be made available, as well as a list of exempt categories 
to which the public may not have access. In a case of conflict between the 
two lists, however, the secrecy list takes priority. Also, most of the secrecy 
exemptions are couched in broad language, such as information that 'might’ 
(rather than 'would’) influence particular negotiations, or 'would be likely 
to’ (rather than 'would’) disclose a particular type of information. For these 
reasons, the first reading of the Bill produced an outcry from some citizens’ 
groups, who feared that information which had been made available in the 
past might now be withheld. The legislature therefore passed an amendment 
providing that the Act would not restrict access to material that had been 
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available 'by custom or practice’ in the past^^ 

. The Act does, however, contain some strong provisions. For instance, 
a: written request for information must be answered within fifteen working 
' days. If only part of thC' information requested is exempt from disclosure, 
the reinainder must be disclosed. If- a written request for information is 
denied, the applicant must be advised in writing of the reasons and of the 
appeal procedure. 

Tlie miost controversial aspect of the Act is the mechanism for appeals. 
An appeal must first go to the deputy head of the department, with a further 
appeal to the minister. If the minister upholds the denial, an appeal may be 
taken to the legislature, where it must be presented by a member. The 
theory behind this procedure is that it is supposed to preserve ministerial 
responsibility to the legislature, while an appeal to the courts is said to 
interfere with ministerial responsibility. But it is obvious that the minister 
will be inclined to uphold the decision of his own deputy head, and indeed 
will very likely have influenced the decision in the first place, so that in a 
sense the minister is a judge in his own case. Furthermore, if the government 
is supported by a majority in the legislature, an appeal to that body is not 
very likely to overturn the minister’s decision. This appeal procedure vitiates 
one of the main objects of the right to force the production of documents : to 
prevent a minister from withholding information for personal or party 
advantage, or to protect his officials rather than the public interest. Nova 
Scotia’s government is dissatisfied with the procedure and is likely to propose 
its amendment. 

New Brunswick 

New Brunswick’s Right to Information Act was approved by the provincial 
legislature in June 1978, but had not been proclaimed by October 1979. An 
unusual feature of this Act is that it requires a request for information to go 
to the appropriate minister. An appeal from his decision may go to either the 
ombudsman or to a judge of the Supreme Court. Where the appeal goes to 
the ombudsman, he will, in accordance with the usual powers of an ombuds- 
man, make a recommendation to the minister, who must again review the 
case and make another decision. If still dissatisfied, the applicant can then 
appeal to a judge of the Supreme Court who has power to order the minister 
to grant the request for information. 

It can be seen that this procedure has the essence of the Scandinavian 
one, by allowing appeals to go to either the ombudsman or the courts. 
However, it does not make use of the ombudsman’s normal functions to 
avoid a large number of appeals going to the ministers and to the courts. 
The ombudsman normally receives complaints against officials and makes 

^^See Tom Riley, “Freedom of Information: The N.S. Law”, Civil Service Review^ 
Vol. 50, No. 30 (September 1977), 29. 
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recoiiimendatioiis to them, their superiors or the minister before the minister 
becomes concerned. Often a case is settled without the minister having to 
become involved. The requirement that a written request for information 
must go to a minister is severely limiting, and is likely to overload The 
minister. Moreover, since an appeal to the ombudsman will involve the 
minister in making a decision on the same case twice, applicants are likely 
to short-circuit the cumbersome ombudsman route and go directly to a 
Supreme Court judge, where they have hope of getting a favourable final 
determination much more quickly. If the requirement that a request must go 
to a minister were removed, the burden on ministers would be lifted, the 
ombudsman would revert to his normal role in handling complaints, and 
the number of appeals going to a judge would be greatly reduced. 

The Federal Government 

Canada’s federal government is also likely to have an access law very 
soon. In December 1975 a parliamentary committee tabled a report approving 
in principle the concept of such a law. This report was approved by the 
House of Commons in February 1976, and in June 1977 the former Liberal 
government committed itself to introducing some kind of Bill on the subject 
by issuing a Green Paper, Legislation on Public Access to Government 
Documents, which presented arguments for alternative provisions in such 
a Bill 

The tenor of the discussion in the Green Paper, however, indicated that 
the government was likely to introduce a weak law. Thus, the document 
favoured a broadly worded list of exemptions and opposed a right of appeal 
to the courts, even though such a right is an integral part of the laws in 
Scandinavia and the United States. For this reason, the Green Paper has 
been strongly criticised, particularly by the Canadian Bar Association and by 
a research study prepared for it by Professor Murray Rankin.^^ 

In December 1977 the Green Paper was referred for study to the 
Committee on Regulations, and in June 1978 the Committee reported in 
favour of a strong law.^^ It proposed strong enforcement provisions 
comparable to those in the American law, and it disagreed with the broad 
wording of the Green Paper’s exemptions and its preference for ministers 
making final decisions on appeals. Thus it opposed the prefacing of each 
exemption by the word ‘might’. The Green Paper had suggested an exemption 
for documents the disclosure of which “might be injurious. . . .’’.The Committee 

^%sued by Honourable John Roberts, Secretary of State (Ottawa: Supply and Services 
Canada, 1977), pp. 39. 

^®T. Murray Rankin, Freedom of Information in Canada: Will the Doors Stay Shut? 
(Ottawa: Canadian Bar Association, August 1977), pp. 155. 

^■^Canada, Parliament, Joint Committee on Regulations and Other Statutory Instru- 
ments, Minutes of Proceedings and Evidence, Issue No, 34, Third Session of the Thirtieth 
Parliament, 1977-78 (June 27, 1978), pp. .3-12. 
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felt that this test was too broad and recommended that the wording should 
instead be “could be reasonably expected to be...” It also proposed a more 
restricting wording for each of the exemptions, and on the question of 
appeals, it proposed a combination of two of the alternatives discussed in the 
Green Paper: an information commissioner and appeal to the courts. The 
Information commissioner would have only an advisory power, like an 
ombudsman, but if the commissioner’s recommendation that a document 
should be released was not accepted by a department or minister, an appeal 
could be made to the courts for a final decision. The advantage of having 
an information commissioner as an intermediate step is that he would 
settle most cases before they went to court, thus saving time and money. In 
support of a final appeal to the courts, the Committee agreed with Prof. 
Rankin’s contention that 

no constitutional, legal, or practical impediment stands in the way of 
judicial involvement in the adjudication of freedom of information 
questions, and that the argument that ministerial responsibility precludes 
it is a time-worn dogma that collapses upon an examination of English 
and Canadian constitutional precedents. His study concludes that to 
hand the final decision on disclosure of information to the unreviewable 
discretion of a Minister “who is hardly a disinterested party” would make 
a sham of any system of access to Government documents.'® 

The government later announced that it planned to introduce an access 
Bill in parliament but had not done so by the time of its defeat in May 1979. 
Earlier, however, it had sponsored the passage of the Canadian Human 
Rights Act in 1977, which went into effect in March 1 978. Part IV of this Act 
gives citizens the right to inspect personal files that the government may be 
holding on them, and to file a correction or counter statement to any infor- 
mation on file. A file may be withheld if its subject matter concerns any one 
of a long list of exemptions, but there is provision for appeal to a Privacy 
Commissioner who, like an ombudsman, can make a recommendation. 
Also, in April 1978 the government introduced a Bill, based on a report by a 
committee of senior officials,'® to create a general ombudsman plan like the 
ones now installed in all provinces except Prince Edward Island. Under 
this Bill, the Privacy Commissioner would have become an assistant ombuds- 
man. However, the Bill had not been approved by the time of the govern- 
ment’s defeat. 

In October 1979 the new minority Conservative government, headed 
by Prime Minister Joe Clark, introduced a freedom of information Bill 

^®Canada, Parliament, Joint Committee on Regulations and Other Statutory Instru- 
ments, op. cit., 9. 

^’Government of Canada, Committee on the Concept of the Ombudsman, Report 
(Ottawa, July 1977), pp. 69. 
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that incorporated the main proposals of the Committee^ on Regulations, 
thus ensiiriiig a relatively strong access law. Since the goveniiiient has given 
the Bill a high priority in its legislative programme, it is likely to be approved 
soon by parliament, with minor amendments to strengthen it, and to go 
into eflect in 1980. 

Australia 

A new Labour government in 1972 began a trend towards greater govern- 
niental openness in Australia. It appointed an interdepartmental committee 
of officials to study the problems of freedom of information, and the commit- 
tee’s report in 1974 favoured a freedom of information law similar to that 
, in the' United States.^® 

After Labour’s loss of power, some of the initiatives towards greater 
openness were abandoned. Its successor government did, however, follow 
the lead of most of the Australian states by creating the office of parliamentary 
ombudsman in 1976. It also reappointed the interdepartmental committee 
to reconsider its earlier report, and the committee issued a second report in 
1976.^^ As might be expected from a committee of officials, the proposals 
made in its reports were for a rather weak access law, though as a result of 
public discussion and criticism the proposals made in the second report were 
somewhat stronger.^^ These proposals then became the basis for a Bill 
introduced by the Commonwealth government in June 1978, the Freedom 
of Information Bill 1978. The government also introduced a related Bill, the 
Archives Bill 1978, which limits the withholding of most secret documents to 
thirty years. 

Meanwhile, the Royal Commission on Australian Government Admini- 
stration had commissioned a study on access to documents, and this was 
published as an appendix to the Commission’s report in 1976, the same year 
as the second report of the interdepartmental committee. The appendix 
was ill the form of a minority report from Commissioner Paul Munro, and 
presented a well-argued justification for a much stronger law. It also contained 
a draft Bill modelled closely on the U.S, Freedom of Information Act, but 
with adjustments to suit a parliamentary system, and included a lengthy 


^^Attorney-Generars Department, Report of Interdepartmental Committee, Proposed 
Freedom of Information Legislation (Canberra: Australian Government Publishing Service, 
4974). ".'V.,," 

^^Attorney-GeneraFs Department, Report of Interdepartmental Policy 

Proposals for: Freedom' ■ of Information Legislation (Canberra: Australian Government 
Publishing Service, 1976). 

^^See John McMillan, “Freedom of Information in Australia: Issue Closed,®’ Federal 
Law Review, 8 (1977), pp. 379-434; and “Making Government Accountable — A Comparative 
Analysis of Freedom of Information Statutes,” New Zealand Law Journal (1977), 248-256, 
275-280,286-296. 
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explanation and justification for each of the Bill’s provisions, prepared 
by John McMillan.^-’ 

An important argument contained in the minority report, and illustrated 
in its draft Bill, is that any broad secrecy exemption based on a few general 
words, such as ‘foreign relations’ or ‘law enforcement’ will necessarily cover 
a large number of documents that need not be secret and ought to be released. 
Any such exemption should therefore be qualified by a statement of the 
types Of documents that it does not cover, as was done in the American 
Freedom of Information Act by the amendment of exemption numbers 
1 and 7 in 1974, and 3 in 1976. Also, officials ought to be given the permissive 
power to release documents, even if they seem to be covered by a broad 
exemption, when this clearly does no harm to a public or private interest. 

As in Canada and the United Kingdom, the supporters of a strong law 
have formed a lobbying organisation, the Freedom of Information Legisla- 
tion Campaign Committee, which has representatives from many important 
interest groups. It has been pressing for a strengthening of the 1978 Freedom 
of Information Bill through amendments proposed in parliament. However, 
far reaching amendments are not likely to be accepted by the government. 

The 1978 Bill contains two features which may be regarded as improve- 
ments over the American legislation. The first is the more restrictive wording 
of some of the exemptions. For instance, the first exemption covers documents 
if their disclosure ‘would’ (rather than ‘might’) prejudice the security, defence 
or international relations of the Australian Commonwealth or its relations 
with any of its states. Others exempt documents only if their disclosure 
“would be reasonably likely to have a substantial adverse effect”, or some 
similar wording. The second feature is that provision is made for final 
appeal to Australia’s Administrative Appeals Tribunal, which was created in 
1975, rather than to the ordinary courts. This will have the advantages of 
greater speed, less cost and more expertise on administrative matters. 

Despite these advantages, critics of the Bill claim that other weak features, 
taken together, virtually emasculate it. Thus the Freedom of Information 
Legislation Campaign Committee has issued a ‘Briefing Kit’ which lists ten 
major faults of the Bill and explains several additional shortcomings, includ- 
ing some important omissions, in a clause-by-clause annotation of the 
Bill.^"* It concludes that “All of the major faults (and most of the equally 
grave ones outlined in the attached annotation) are simply the harvest of 
Public Service timidity and conservatism.”*^ 

The Australian States 

As in Canada, the proposal for a federal law on access has stimulated 

*®Royal Commission on Australian Government Administration, Minority Report, 
Appendix 2.A., volume 2 (Canberra: Australian Government Publishing Service, 1976). 

®*As published in Rupert Nemletier, 14-16 (April-August 1978), pp, 4-5. 

4. 



Laws on Access to Official Documents 1013 


interest in similar laws at the state level. For instance, in October 1977 the 
Attorney-General for South Australia, Mr. Duncan, told a public meeting 
organised by a freedom of information lobby that his state govermnent was 
in favour of legislation on the subject but had been waiting for the federal 
governnieiit to produce its legislation, since "his government believed that: it 
would be desirable to have uniform legislation throughout Australia.^^ 
However, he did not say why his government believed that there should be 
uniform federal and state legislation. One of the advantages of a federal ■ 
system is that there can be experimentation with different forms of new laws 
or institutions among the states or provinces to see which is best. Also, a 
radical new law or institution can be more safely tried out in a single province 
or state. Thus the ombudsman institution was introduced first at the lower 
level in both Australia and Canada. 

There has also been an official proposal for a public access law in New 
South Wales. A commission appointed to review the state’s administration 
issued an interim report in November 1977 which made a strong case for 
such a law.^7 It proposed that, as the next step, it should prepare a draft 
Green Paper on public access to state files, incorporating a draft Bill, as 
a basis for public discussion. 

The interim report also contained an interesting account of separate 
surveys of public and civil service attitudes that the commission had conduct- 
ed. Respondents were asked to what extent they believed members of the 
public should have access to state government files. In the public survey, 
65 per cent thought members of the public either definitely should have access 
to such files or an independent organisation should decide, while only 48 per 
cent of the civil servants thought this. Only 18 per cent of the public thought 
the government organisation concerned should decide^ while 30 per cent of 
the civil servants thought this. It is likely that there would be a similar 
difference between public and civil service attitudes in other jurisdictions. 

LESSONS FROM THE EXPERIENCE WITH ACCESS LAWS 

It is clear that, because of the strength of the tradition of discretionary 
secrecy, most democratic countries are in need of a strong law to reverse 
the principle that ‘Everything is secret unless it is made public by permission’ 
to ‘Everything is public unless it is made secret by law’. The lesson of the 
Swedish experience is that it is clearly quite possible to have a system where 
the principle has been reversed by law, and to build up a strong tradition of 
openness, without the wheels of government grinding to a halt. On the other 

^^Story in Advertiser ^ November 1, 1977, 

^■^Review of New South Wales Government Administration (Peter Wilenski, Commis- 
sioner), Interim Report: Directions for Change (Sydney: N.S.W. Government Printer, 1977), 
Chapter21. 
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liand, experience elsewhere, especially in the United States, teaches us that 
where such a tradition of openness does not already exist, the full establish- 
ment of the principle of public access will require a radical change in law, 
practices and attitudes. Although practices and attitudes may not be changed 
sufficiently by the mere passing of a law, this is a necessary condition for the 
change. The adoption of a law which clearly declares a reversal of the 
principle of secrecy has great symbolic and dramatic value in altering both 
public and official attitudes. But as shown by the failure of the first American 
law of 1946, and the limited success of the law of 1966 until its amendment 
in 1974, such a law will not succeed unless it contains strong provisions for 
its enforcement. Public officials are too used to the old system of discretionary 
secrecy under which they arbitrarily withhold information for their own 
convenience or for fear of disapproval by their superiors, and will not change 
their ways unless they are required by law to do so. 

Another lesson of experience elsewhere is that under a parliamentary 
system, where the executive government controls the introduction of legisla- 
tion, the government will resist sponsoring a strong law because this will 
limit its own powers, and because it finds the present system of discretionary 
secrecy so much to its own advantage. It is significant that all of the govern- 
ments in parliamentary systems that have sponsored or drafted an access 
law have produced weaker versions than the laws of Sweden or the United 
States. Such governments are likely to resort to the spurious argument that 
a right of appeal to the courts will interfere with ministerial responsibility 
to parliament. Yet such a right increases rather than interferes with ministerial 
responsibility because it prevents the ministers from permanently hiding 
information for personal or partisan advantage. And from a broader point 
of view, a strong access law forces them to release more information about 
all of the activities for which they are responsible, thus giving parliament, 
and through it the public, a better basis for controlling the government. 

Experience elsewhere also shows that a strong and successful law must 
have five main features. First, it must unequivocally declare that the genera] 
principle in government administration is to beopen public access to informa- 
tion and that secrecy is the exception. Second, it must facilitate full and easy 
public access, for instance by not limiting requests to specific documents 
(as in Denmark and Norway) or to citizens with apersonal interest in a case, 
and by requiring public registers of all documents and low fees for searches 
and copies, with the fees waived if the request is for a public purpose. Third, 
it must list narrowly and specifically the types of documents that may be kept 
secret, must specify how long they are to be kept secret, must permit earlier 
release if this does not harm the public interest, and must require non-secret 
parts of documents to be released. Fourth, it must contain strong provisions 
for the enforcement of access, such as a limited time for replying to a request 
or appeal, and requiring reasons for a refusal, as well as penalties for non- 
compliance. And fifth, it must provide an easy appeal to an independent 
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authority, including a final appeal to the courts, with the costs recoverable 
ifthe applicant wins. 

Moreover, if there is to be full provision for openness, the scope of the 
law should be broad. Unless separate laws are passed for the purpose, it 
should contain provisions for access to personal files, and for their correction 
and control, for open meetings of governmental bodies and for extending 
its scope to cover state and local government. Finally, existing laws must be 
made to conform with the new access law. Because of cabinet control 
over the drafting of legislation in parliamentary countries, even the statutes 
are slanted in favour of discretionary secrecy. For example, in Ontario a 
research group has found that, of some 500 provincial laws at present in 
force, one in every four contains some provision for administrative secrecy, 
and twenty-nine of them contain broad secrecy language.^®- Hence, if a 
parliamentary country adopts an access Act, either its existing laws and 
regulations should be reviewed and their secrecy provisions brought into 
conformity with the spirit of the new Act, or the Act should be made to 
override these provisions. 

□ 


Democracy and Secrecy 

A totalitarian government finds it easy to maintain secrecy. It 
does not come into the open until it chooses to declare its settled inten- 
tions and demand support for them. A democratic government, 
however, though it must compete with these other types of organi- 
sation, has a task which is complicated by its obligations to the 
people. It needs the trust of the governed. It cannot use the plea 
of secrecy to hide from the people its basic aims. 

— The Franks’ Committee, U.K. 1972 


2®Ontario Commission on Freedom of Information and Individual Privacy, Newsletter 
No. 3 (August 1978), 9. 


Secrecy and Publicity in a Parliamentary 
Democracy>-the Case of the Netherlands 


B.J.S. Hoetjes 


I F ONE were to write exclusively oa those things in Dutch government 
which remain secret, the following pages would have to remain blank, 
since, by definition, secrets are unknown. In order to throw some light 
on the problems of secrecy it seems more fruitful, therefore, to turn our 
attention to the limits of secrecy and publicity and their conflicting interests 
in Dutch society and government. 

Secrecy and publicity are not confined to the realm of government — they 
may also characterise a society at large. In most, if not all, societies most 
events and phenomena are ignored by most people and seen, noticed and 
known only by a few. There are several reasons for this. Ignorance may be 
due to social and cultural distance: a person will be highly interested in^ 
and therefore better informed about, many events in his family circle, home 
town or village, but he will ignore most phenomena at the national or 
international level, because he feels unrelated to them. A low level of 
education and also a highly specialised education will make a great deal 
of information incomprehensible, and therefore inaccessible to a person, 
because it is either too complicated or outside the limits of one’s own special- 
ised interest. Also, habit and prejudice may form a filter in people’s sub- 
consciousness, through which information is selected, and, to a great extent, 
excluded and ignored. Indeed, when the human mind is confronted with an 
increasing flow of information, some selective mechanism, excluding ‘un- 
important’ things, might be essential for mental survival. 

However, aside from voluntary or unconscious ignorance, information 
may be kept away from people wilfully and consciously, i.e., by making 
and keeping things secret. 

There may be various reasons and motives behind secrecy. In the first 
place, a feeling of shame may be the reason: one keeps away from others 
those things, which, one expects, will be shocking to others and therefore 
disapproved. This expectation may be right or wrong, but that is not the 
main point: before any question arises, one hides a thing in secrecy in order 
to prevent social disapproval and punishment. 


Secondly, the desire to maintain a certain independence towards other 
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people may explain secrecy — especially in strictly personal matters the 
concept of ‘privacy’ and the legislation in the Netherlands, protecting the 
personal, private sphere and keeping private information out of the public’s 

reach, is based on this desire. 

Thirdly, and most importantly for our topic, the desire to exert power 
or influence may be the motive behind secrecy: one may enhance one’s 
power/influence by keeping certain actions and intentions secret altogether 
or by revealing information only partially or at one specific moment (e.g., 
using surprise tactics). Here, it becomes diflScuIt to draw the line between 
secrecy and manipulation, i.e., a wilful distortion of reality intended to 
influence the observer of this ‘reality’. For example, a civil servant, advising 
his minister, may withhold information and, by doing so, he may reduce the 
number of alternatives for the minister’s decision, and influence this decision 
in the direction he, i.e., the civil servant, prefers. 

Information about policy problems, available alternative courses of 
action and the consequences of these alternatives^ political as well as economic 
and social, provides the raw material for decision-making and the better 
the raw material, the better, i.e., the more self-conscious, responsible and 
deliberate, the decision will be. 

PARLIAMENTARY DEMOCRACY AND PUBLICITY 

The more a public office holder is trusted, the more his authority is taken 
for granted and the less he is inspected and supervised, the greater will be the 
chances of secrecy and manipulation. Therefore, institutionalised opposition, 
public accountability and publicity will minimise this chance, and the more 
so, when they support each other. More particularly, opposition in parliament 
will only be effective when governmental accountability to parliament also 
implies a duty for the government to provide all the desired information. 
According to Art. 1 04 of the Dutch Constitution, the ministers have to provide 
the desired information to the Estates-General (i.e., the parliament), unless 
this may be held to damage the national interest. The government has 
to justify its actions publicly,- since, according to the constitution, the 
meetings of parliament shall be held in public (Art. 111). 

As far as the relationship with the general public is concerned, the govern- 
ment is constitutionally bound to publish all laws and regulations in the 
‘Staatscourant’ which can be obtained by every citizen. Also, the proceedings 
of all courts of justice are held in public (except in legally circumscribed 
cases, where the interests of children/minors or national security are involved). 

As a logical consequence of this governmental publicity, it is assumed 
that every Dutch citizen knows the law — ignorance is not acceptable as an 
excuse. However, in spite of the high education and almost complete 
literacy of the population, not every Dutch citizen knows all the rules of the 
law — in fact, only the lawyers do. There is a wide gap between publicity on 
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the one hand and knowledge and familiarity with public affairs on the other, 
and it is felt that communication, information and education in public affairs 
should bridge this gap. 

Still, there is a widespread reluctance and even resistance against direct 
governmental activity in the field of communication and information in the 
Netherlands: the fear of manipulated information and government propa- 
ganda, and the desire to keep the mass media independent are deep-rooted. 
Press, radio and television are in private hands (either profit-oriented or 
non-profit organisations) and organisationally as well as economically they 
are highly, although not completely, independent from the government. 

Government, e.g., the prime minister, will rarely, if ever, address the 
people directly by press, radio or television. The ‘Staatscourant’, which 
publishes the laws and regulations, cannot stand a comparison with the 
newspapers— it is a book-of-law in the form of a daily paper more than 
anything else—and the broadcasting time on radio and television that is 
used by the government, is very limited in the first place and, secondly, 
it is mainly handed over to the political parties for their propaganda. The 
very little radio and television time, used by the government itself, is devoted 
completely to non-controversial matters like rural extension services, social 
security or credit facilities offered by the government. For the contacts 
between government and the mass media there are public relations/informa- 
tion services in each ministry as well as a general governmental information 
service. These services are meant to ‘publicise, explain and elucidate’ the 
policy decisions of the government, but they are not to applaud or propagate 
government policy among the citizenry. Even the notion of ‘public relations’, 
i.e., systematically improving the relations between the government and 
those groups on whose opinion and goodwill the government, as an organi- 
sation, depends, is widely held in distrust. Every attempt by the government 
to influence the citizens directly — ^by-passing parliament — is generally consi- 
dered to be incompatible with the Dutch parliamentary system. 

Thus, the mass media in the Netherlands are quite independent from 
the government. Also, there is considerable diversity among the mass media, 
reflecting the social, religious and political diversity in this small country 
(14 ra. inhabitants): 7 national newspapers and 9 national broadcasting 
organisations, each of them quite distinct in its views and identity, exist side 
by side with numerous regional and local newspapers and radio stations. 
The government, on its part, explicitly recognises and appreciates this 
diversity, even to the extent of subsidising newspapers which are in financial 
difficulties. Although no political strings are attached to these subsidies, 
there is considerable uneasiness about this financial involvement of govern- 
ment in media affairs. Legally, the independence of the Dutch press is 
guaranteed by the constitution (Art. 7 concerning the freedom of the press) 
and the European Convention for the Protection of Human Rights (Art. 10 
concerning the freedom to collect information). 
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By the way it slioiild be .noted that the influeiice of the media on govern- 
iiieiit policy has its limits as well. Although the media are highly effective in 
exposing official misconduct and urging parliament (or proviocial/municipal 
councils) into action on matters of public indignation^ the daily newspaper 
comments on matters of public importance (editorials) are hardly read by the 
general public. For most readers, government, politics and admiiiistratioii 
are completely uninteresting compared with the sports page. 

LIMITS AND SHORTCOMINGS OF PUBLICITY 

Education, literacy,- publishing and mass media activity have reached a 
very high level in this prosperous, privileged, humid and chilly corner of 
northwestern Europe, Still, the average Dutch citizen does not use all the 
available information all the time— one simply cannot always be interested 
and informed about everything. The demand for more information about 
public affairs originates from a small group in the population, namely, the 
politically interested citizens. However small this group may be (certainly 
not more than 10 per cent of the population), for the viability of the govern- 
mental system it plays a crucial role; therefore, its voice should be, and has 
been, heard. 

The amount of information on public affairs, large though it may be, is 
not unlimited; in spite of the public accountability of government at the 
national, provincial and local level, much escapes from the public’s eye. First 
of all, this is caused by the phenomenon of delegation: the more complicated 
and comprehensive government policy has become, the more regulating and 
decision-making has been shifted, ‘delegated’, to civil service agencies. 
However, the civil servants are not legally responsible for policy decisions: 
only the (iinder-)ministers can be held responsible for policy-making vis-a-vis 
parliament. In this respect the Dutch situation is different from Sweden, 
where each individual civil servant has a public respoiisibility for his decisions 
and where, consequently, the role of parliament in governmental affairs is 
much more limited; in fact, the Swedish parliament confines its discussions 
to current political controversy. In the Netherlands, however, the (under-) 
minister in his role of political executive is held responsible for everything 
that goes on inside his ministry. Political executives are supposed to know, 
supervise and direct every action by any of their numerous officials and these 
officials, in their turn, are responsible only to their political executive; they 
don’t have to answer anyone else’s questions and it is their duty to keep all 
official matters secret. In actual practice, of course, a minister is unable to 
know everything that goes on within his ministry and, as a result, a lot 
of decision-making, especially ‘delegated’ decisions, have become completely 
inaccessible to the outside world. 

At the same time,- it should be granted that official resistance against 
attempts to change this situation is quite understandable, since the present 
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situation at least ofiors formally ■dear lines of exclusive responsibility. A civil 
servant would be in a rather uncomfortable position if lie would have a 
dual responsibility, i.e., to the public as well as to his political executive:. 

Also, this inaccessible decision-maldng, which takes place within goveni- 
iiieiital services/ministries, rarely creates difficulties as far as publicity is 
■concerned— the more complete the public’s ignorance, the less a need for 
iiiforniation and publicity.. For a public servant to bring out all possibly 
relevant information without the public asking for it, would require quite a 
change of mentality. 

Secrecy and publicity become an issue in two possible situations. First, 
there is the possibility that a citizen or a group of citizens disagrees with a 
governmental decision. In such a case there is a procedure for appeal to higher . 

authorities and/or a court of appeal, and there is a system of elaborate legal 
rules to deal with such a possibility; also, the aggrieved citizen may turn to | 

party politicians or mass media for assistance. 

Secondly, however, there is the situation where a citizen requests a service 
from the government (e.g., a licence, a subsidy) and all he can observe after 
submitting his request is the final decision (refusal or approval). Especially i 

this type of ‘interested citizen’ feels a great need for information about what | 

went on before the final decision— which officials took care of his request, i 

why did it take such a long time, how was the request dealt with, what 
motives led to the final decision, etc. Asking for this kind of information, a 
citizen may run into a wall of secrecy, which is certainly, not inevitably, 
built on official ill-will towards the citizenry. There are other reasons for this ; 

non-responsiveness: formal decision-making in bureaucratic administrative 
bodies has been split up in to many parts, so that every single official is concern- 
ed and informed only about a very limited aspect of the matter : he is simply 
unable to inform a citizen about the whole process of decision-making. 

Aside from that, he has no duty to provide information to anyone except 
his formal superiors, and ultimately, the politically responsible executive. 

The Dutch constitution gives the citizen a right to present requests and 
petitions to the authorities, but a right to receive an answer is not nieiitioned 
nor is there a constitutional obligation for the government to provide an 
answer. At this point politicians as well as lawyers and public administration 
experts have argued strongly, and probably successfully, in favour of changing 
the constitution. 

There are more limits to publicity in Dutch government. The citizen 
can try to obtain information through his representatives in parliament (or 
provincial/municipal councils, as the case may be) but there he will find the 
political parties standing in his way. According to the constitution,- there is a 
direct, individual, relationship between the citizen and his representative in 
parliament; political parties do not exist in any constitutional seiisCe Stilly, i 

it is they who mediate between the citizen and the representative in actual | 

practice. A citizen votes for a party list (he does not know the candidates ,1 
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personally) and a representative in pariiament operates along party lines 
(he owes his position to the party and he will therefore conform to party 
' discipline). Now, the political parties are not obliged to make all their infor- 
■mation public or to make it available to interested citizens— they are 
completely free to withhold information or to select it according to their 
views. 

Even in the relationship between parliament and government, publicity 
has its limits. The plenary sessions of parliament are held in public, although 
committee meetings may be held behind closed doors if the subject requires 
(c.g.j personal or security matters). The formation of cabinets, however, 
which is a crucial decision-making process involving the party leaders in 
parliament, takes place in almost complete secrecy. Also, the cabinet 
meetings are kept secret: no agenda or reports/minutes are published. Only 
since 1970 has it become a custom for the cabinet to inform the press and 
television journalists. This custom, however, has no legal basis whatsoever; 
availability of information about a minister’s activities depends on his/her 
spontaneous talkativeness and the vigilance and diligence of parliament. 
Finally, the contacts between the cabinet and the queen, who is consti- 
tutionally ‘immune’ as the head of state, as well as with the queen’s advisers, 
e,g,, the Council of State which offers advice on all legislative proposals, are 
kept secret altogether. 

RECENT CHANGES 

Arguments for publicity and against secrecy have been heard for a long 
time. In the 19th century, the famous liberal Prime Minister Thorbecke 
was a strong spokesman for publicity: he was the main force behind the legal 
and constitutional changes in that direction. The provisions concerning 
publicity and information in the Dutch Constitution— (1848), the Provincial 
Act (1850) and Municipal Act (1851) are due to him. 

In the 20th century, considerable criticism of the ‘bureaucratic jungle’ 
(morass or swamp would be a better term in the case of the Netherlands) 
remained, but only after 1960 it gained more ground, especially when the 
demand for ‘democratisation’ of universities and other public bodies became 
the issue of the day at the closing of the sixties. 

In 1968 Prime Minister De Jong installed a committee to advise the 
government in the field of publicity and information. This committee 
submitted its report ‘Openheid en Openbaarheid’ in 1970 — it recommended 
a basic change away from the current principle of ‘secrecy, unless publicity 
is necessary’ to the principle of ‘publicity, unless secrecy is necessary’. The 
committee argued for new legislation in the field of governmental and admini- 
strative publicity. A new law should oblige the government to provide, on 
its own initiative^i information about its policies, about the non-official 
advice in matters of public policy, as well as about its policy intentions for 
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wWcli public discussion is desirable ; aside from this so called 'activepiiblicity’, 
the citizen should have a right to be informed about governmeiital/admiiii- 
strative actions on his request (‘passive publicity’), 
b After receiving the report and submitting it to parliament, the cabinet 
(-De Jong) declared its intention- to propose legislation on the matter of 
‘active publicity’. The notion of ‘passive publicity’ ■ was left out because 
there were objections from within the cabinet and the Council of State 
against the highly general ‘right to be informed’ for any citizen (at least, so 
it appeared).. Parliament was quite satisfied with the committee’s' report, 
but if took' several years, and two more prime ministers, before a legis- 
lative proposal was presented to' parliament by the cabinet (den Uyl) in 
1975. ■ 

The proposal for a Publicity of Administration Act — 1975 attempted 
to relate the interest of publicity to other, sometimes conflicting, interests, 
like the need to integrate all the interests involved in a policy question 
according to the views of the government, the need to coordinate the policies 
of the various ministries and the constitutional necessity of unaiiibiguous 
accountability of governmental policy towards parliament. Dealing with 
these problems, the Act has looked for support and guidance in the Scandi- 
navian legislation on publicity in public affairs — no other country in the 
world has legislated on this matter. The Dutch Act is more moderate than the 
Swedish Act, where the role of parliament in administrative matters has been 
vei 7 limited for a long time and where the press is considered to be a ‘consti- 
tutional force’, but it goes somewhat further than the Danes, the Fins and 
the Norwegians. 

The exact wording of the ‘right to be informed’ will be left to administrative 
regulation (algemene maatregel van bestuur), taking into account a number of 
principles, the exclusion (from publicity) of information about individual 

official opinions on policy matters (these are not excluded in Sweden) and 
information which is incomplete or not yet finalised, and the inclusioti of 
information about available alternative courses of actions and the motives 
for a decision. Also, the concept of ‘official document’ is important in this 
context, even though Information’ covers more than written documents 
only. A piece of writing becomes an official document when it has been sent 
or handed over formally and can be assumed to have been received by the 
addressed person. A piece of writing, which has not been formally sent and/or 
received, will thus not qualify as an official document and will be excluded 
from publicity. 

The proposed Act was studied by a committee of parliament, which 
reported on the matter in March 1976 . At that time, the government was 
supported by the socialists (Labour Party), the radicals (PPR), the two 
Christian-democraticparties (Roman Catholic — KVP, and protestant — ARP) 
and the leftist liberals (D’66), while the conservative-liberals (VVD), one 
protestant party (CHU) and splinter groups on the left and the right opposed 
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the government; the committee ‘openheid en openbaarheid’ had been spon- 
sored by the Roman catholic-protestant-conservative liberal (KVP-CHU- 
VVD) Cabinet-De Jong. The proposed Act, therefore, could muster a large 
majority of parliament in 1 975. Objections and hesitations were voiced mainly 
by the KVP and the VVD, although they were basically in favour of the Act ■ 
the other parties were either fully satisfied (Labour, ARP) or wanted the 
Act to go further (D’66, PPR, leftist groups) without being against it as it 
was. The leftist liberlals (D’66) did not want to leave the exact wording of 
the ‘right to be informed’ to administrative regulation ; this procedure might 
create the impression that government is in favour of publicity, but leaves 
open numerous possibilities for it to withdraw into secrecy. 

Responding to the comments from the parliamentary committee, the 
government made some minor changes in the Act; it now covers municipal 
provincial as well as national administration and the notion of a permanent 
supervisory board on publicity was left out. In February, 1977, parliament 
{i.e., the second chamber) discussed tlie proposal in its public, plenary session 
and the proposed Act was adopted without the taking of votes (February 
17, 1977). The first chamber of the Dutch parliament discussed the matter in 
the course of 1978 and agreed with the proposal by the end of that year 
(November 7,_ 1978). Since that day, the Dutch have a law on publicity in 
public administration. The administrative regulation concerning ‘passive 
publicity’ is not yet finished at this moment. 

Around the same time the cabinet came up with the idea of adding an 
Article to the constitution concerning publicity in public affairs. This Article, 
completing the legislative provisions for publicity, should oblige government 
to act according to the legal rules of publicity. The Council of State was in 
favour of this idea (January, 1977), but the special committee of the second 
chamber discussed the matter only at the end of 1978~after a cabinet crisis 
and the formation of a new ministry of Christian-democrats (CDA) and 
conservative liberals (VVD). 

The majority of parliament is in favour of the new Article (June, 1979), 
but in the plenary session there has not yet been a discussion or vote on this 
subject. 

Concluding, we may safely predict that the Netherlands will be the 
fifth country in the world where publicity in government has a legal as 
well as a constitutional foundation. The demands for ‘democratisation’ of 
the late sixties have receded, but there is a still widespread and urgent desire 
for openness in public matters. In matters of ‘ecology’, many citizens are 
concerned and sensitive about decisions like the construction of roads, the 
location of industries and nuclear plants, and they have a strong interest and 
desire for iniormation. Also, some sensational controversies about the 
(alleged) misconduct of public leaders (Prince Bernhard’s involvement in the 
Lockheed affairs, the liidden past of the protestant leader Aantjes in World 
War II) have underlined the need for vigorous, independent mass media in 
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the Dutch parliamentary system.This need for independent information has 
now found its way into legislation. 

This does not imply that government and administration in the Netherlands 
now find themselves in a ‘glass house’. A great deal of information still 
escapes the public eye, and although this may be undesirable from the 
viewpoint of the journalist or the interested citizen, there may be good reasons 
for it from other viewpoints like the protection of private persons or national 
security. The ‘black box of government’ has not become completely trans- 
parent, but, as things stand now, the rights and duties of information for 
officials and citizens have been more clearly defined in the law; they are no 
longer completely left to the whims of convention and discretion. 
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□ 


Access to Administrative Information 

The Netherlands Law on tlie Access to Official Information was 
passed in November 197S. Article 1 says: ‘a request for information ... 
shall be complied with, unless there is an objection to this on any 
of the grounds referred to in Article A\ Article 4 says that the infor- 
mation ... shall not be divulged if it might: {a) endanger the unity 
of the crown, {b) damage the security of the state, or if it concerns, 
(e) data of enterprises and production processes insofar as they have 
been furnished to the government confidentially. 



Government Secrecy in Canada 


Gordon Dofile 


A t THE philosophical level, the practice of government secrecy in Canada 
is a compromise between the concept of liberal democracy and the 
tendency to oligarchic behaviour in the British parliamentary tradition. The 
compromise is an unstable one, beset by the constant tension between theory 
and practice. As a modern liberal democracy, the political culture of Canada 
is said to be based on a belief in 'popular sovereignty’ — "a form of govern- 
ment which attempts to maximize or 'optimize’ the common good by satis- 
fying the needs of as many people as possible”^— and achieved through 
representative government. 

In contrast to this belief, however, there exists the practice of 'crown 
• privilege’ and administrative secrecy which allows the government to maintain 
control of information vital to a citizenry concerned with popular sovereignty. 
It is difficult to comment on, criticise or effect change in policies whose 
very existence is shrouded in secrecy. 

This contrast between theory and practice in the Canadian context arises 
primarily as a result of historical forces. As a parliamentary democracy in 
the Westminster model, created by an Act of the British Parliament in 1867, 
many of the contradictions in that model have been imported and remain 
firmly rooted in the Canadian consciousness. There is, for example, no 
scholarly agreement as to whether the Canadian political tradition is based 
on 'popular sovereignty’ or 'parliamentary sovereignty’.^ Depending on one’s 
interpretation of this important base, the 'right’ to information and the 
practices of administrative and ministerial secrecy take on different 
■ meanings. 

A modern corollary is that the concept of fiduciary trust inherent in 
liberal democracy leads in practice to the development of elites whose main 
activity is to coordinate the interests of the groups they represent with the 
economic well-being of the system. There is a growing amount of evidence^ 

^R.J. Van Loon and M.S. Whittington, The Canadian Political System: Environment, 
Structure and Process, 2nd edition, McGraw-Hill Ryerson, Toronto, 1976, p. 78. 

^See D.V. Smiley, The Freedom of Information Issue: A Political Analysis, Ontario 
Commission on Freedom of Information and Individual Privacy, Toronto, 1978, p. 38, 

^See, e.g,, J. Porter, The Vertical Mosaic, University of Toronto Press, Toronto, 1965; 
and W. Clement, The Canadian Corporate Elite, McClelland and Stewart, Toronto, 1975. 
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as to the homogeneity of the CaB.adian ruling elite and their horizontal 
mobility in sectors including governmentj, business and the academy. To the 
extent that access to information depends on positions of power there are 
groimds for believing that knowledge of nominally secret government infor- 
mation is freely available between and amongst these elites."^ 

/■ On balance^ most observers of the practice of government secrecy in 
Canada would, agree that : ' 

Governmental secrecy in Canada is based largely on British parliamentary 
practice: the common law doctrine of crown privilege, the traditions 
' of ministerial responsibility and of an anonymous civil service, the 
V: : principle of the freedom of the press, the Canadian version of the British 
Official Secrets Act, and a system of classification for government docu- 
ments. The prevailing view among scholars is that Canadian public 
bureaucracies are excessively secretive and that Canada’s official infor- 
mation policies reflect traditional concepts and a slavish adherence to 
bureaucratic secrecy. 

Common law traditions of crown privilege recognize the right of the 
crown to refuse to disclose classified information where it is felt that 
disclosure would be detrimental to the public interest. The concepts of 
ministerial responsibility and civil service anonymity have, in part, 
contributed to the general assumption that all documents are secret 
unless they are specifically declared to be public. These concepts also 
mean that opposition politicians are less able to question or criticize 
public servants than in other systems of government^. 

This observation is of course tempered by the understanding that som£ 
degree of administrative secrecy is necessary in order to preserve the anony- 
mity of civil servants, national security, the timing of government action 
in areas dealing with important economic measures and federal-provincial 
relations. Nevertheless, the amount of secrecy and the principle by which it 
is to be administered has become a matter of widespread debate in Canada. 
As Professor Rowat has put it: 

There will always be the problem of drawing a line between the Goverii- 
menfs need to deliberate confidentially and the public’s need for infor- 
mation. It is simply a question of emphasis. Tn the past we have been 
stating the principle the wrong way around; ‘Everything is secret unless 

Sorter, op. cit; Clement, op. d/., and see also C. Campbell and G.J. Szablowski, The 
Super-Bureaucrats: Structure and Behavior in Central Agencies, Macmillan, Toronto, 1979, 
andRC. Engelmannand M.A. Schwartz, Canadian Political Parties: Origin, Character, 
J/KjP^a’d, Prenticc-Hall, Scarborough, 1975. 

^G.B, Doern, Canada , in itzak Galnoor, ed,. Government Secrecy in Democracies, 
Harper and Row, New York, 1977, p, 145-146. 
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ifs Blade public/ instead of, ‘Everything is public iiriless ifs made 
. secret.’^ 

Historically, the tradition of secrecy has been associated with crown 
privilege. As such it was a kind of ‘unwritten rule’ which was buttressed by 
the British courts in 1942 and the tradition extended to Canada. ^ Elements 
of secrecy can however be found embedded in Canadian law as early as 1 890 
and the Canadian Bar Association in a recent survey lists over seventy' 
separate enactments containing provisions for secrecy.^ Those having the 
most important bearing on proposals for freedom of information in Canada: 

I, ' include the Federal Court Act, the Official Secrets Act and the Public Service 

^ . Employment Act . 

THE PUBLIC SERVICE EMPLOYMENT ACT 

This Act^ is a blanket oath of allegiance and secrecy which serves to 
demonstrate the ethic of secrecy in Canadian government. As a condition of 
employment all civil servants are required to take the following oath of 
secrecy: 

I . . . solemnly and sincerely swear that I will faithfully and honestly 
fulfill the duties that devolve upon me by reason of my employment in 
the Public Service and that I will not, without due authority in that 
behalf, disclose or make known any matter that comes to my knowledge 
by reason of such employment.^® 

The comprehensive nature of the oath, the emphasis on any matter, 
makes it difficult for any civil servant to disclose any bit of information 
and serves to justify the actions of those who prefer not to be bothered 
by citizens seeking information. A parallel oath, taken by members of the 
Privy Council which includes all cabinet ministers, reinforces the ethic of 
' ..secrecy: 

I will keep close and secret all such matters as shall be treated, debated 
and resolved on in Privy Council, without publishing or disclosing the 
same or any part thereof, by Word, Writing, or any otherwise to any 

^D.C. Rowat, ‘‘How Much Administrative Secrecy?”, Canadian Journal of Economies 
and Political Science, Vol. 31, No. 4, November 1965, p. 498. 

^ Ibid., pp. 482-483. See also T.M. Rankin, Freedom of Information in Canada: Will the 
Doors Stay Shut? Canadian Bar Association, Ottawa, 1977, pp. 24-30. 

^Canadian Bar Association, Freedom of Information in Canada, A Model Bill, Ottawa 
1979, pp. 49-51. 

^Public Service Employment Act, R.S,C. 1970, c. p. 32, s. 23, Schedule III. 
mrnl 
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Person out of the same Council, but to such only as be of the 
Council." 


The result of these two oaths taken together is that ministers of the 
crown can depend on close-lipped servitude from their minions in the 
development of government policy and have no requirement even to members 
of their own party in government to disclose the background reasons for 
any of their legislative behaviour. The principle of a ‘loyal opposition’ 
dutifully debating government bills is thus further eroded. Opposition 
parties in Canada must perforce employ their own talents to unearth and 
disclose the reasons behind policy decisions." 

Authority to disclose information is allowed for in the Public Service 
Employment Act but it should be noted this is an allowance, not a require- 
ment. In practice it creates specialised propaganda units whose task often 
appears to be one of maintaining good public relations without disclosing 
anything of interest to anyone. When civil servants nominally or traditionally 
authorised to discuss activities in their departments do so without discretion 
they can be subject to extremely strong pressure. This is particularly true 
during times of government crisis and during transition periods. Not long 
after the fecent change in government in Canada, for instance, a memo was 
circulated warning civil servants to refrain from making policy comments 
The contents are instructive in that they reinforce the oath of secrecy and at 
the same time show the degree of control over information which is wielded 
by the prime minister’s office: 


Officials who are not designated to deal with the media as part of their 
duties, and who receive media inquiries will refer them to public affairs • 
Generally officials will not give on-camera or on-mike interviews- 
Officials who are required to deal with the media as part of their 
duties or requesmd to do so by the minister will confine themselves to 
factual explanations and avoid commenting on or promoting policies- 
All public announcements at the national level and all policy or 
major programme announcements will be made by the minister- 
Press releases of such announcements will be cleared via the Director 
General of Public Affairs and with the Prime Minister’s office. 

Wherever possible the Prime Minister’s office should receive the 
draft press releases at least 24 hours before their scheduled release 
Scheduled media interviews with national audiences on ranges of 
subjects going beyond the minister’s departmental resnonsibilities are 
to be coordinated by the Prime Minister’s office.''3 


'^'^The Citizen, Ottawa, June 9, 1979. 

document, “Guidelines for the Production of Papers in Parliament” 

he House March 15, 1973. ’ 

'^^The Vancouver Courier, August 3, 1979. 


was tabled in 
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THE OFFICIAL SECRETS ACT 

This Act'4 is designed primarily to protect Canada from espionage 
activities. Although charges under it are unusual, it is important because 
it invokes heavy penalties for spying and is written so broadly as to 

embrace in intent almost any form of information obtained in the course 
of service or contract of employment, or otherwise, and then passed on 
without authority to any other person whatever his status and whatever 
the purposes of the transfer of information may be, however unclassified 
the information may be, if obtained from sources available because of 
holding a government position or having a government contract. '5 

A recent comment on the Act sees it as a potentially draconian measure 
to keep civil servants in line.^^ There is little doubt about the efficacy of such 
a measure : 

Section 4 is drafted so broadly that it could prohibit the communication 
of any form of information obtained in confidence from any person 
holding office under Her Majesty. Prosecutions under the act are rare 
but public servants are conscious of its existence and are no doubt 
influenced by it. The size of the penalties involved— a maximum sentence 
of fourteen years — ^must serve to make public servants cautious.^^ 

Perhaps the most telling comment on the inherent ambiguities in the 
Official Secrets Act is a recent court case in Canada. Peter Treu, a consulting 
engineer who had been granted a security clearance to receive NATO docu- 
ments found himself charged under the Act. Treu was subjected to a secret 
trial, charged with illegal possession and inadequate protection of secret 
information, and sentenced to 2 years in prison. He appealed the case and 
“the appeal court cleared Treu of any criminal intent because his security 
classification had been eliminated without his knowledge and it ruled he had, 
in fact, conscientiously kept the documents under lock and key.”'® 

What was at issue here was the problem of security classification'® and 
the means of administering the Act. Treu’s security clearance had been 

^^Official Secrets Act,^S.CA910,c.0-'i. 

Cohen, “Secrecy in Law and Policy: The Canadian Experience and International 
Relations”, quoted in Doern, op. «V., p. 146. 

^^The Vancouver Sun, August 8, 1979. 

^’R.T. Franson, Access to Information, Independent Administrative Agencies, Law 
Reform Commission of Canada, MinisterofSupplyandServices, 1979,p. 53. 

^^Maclean's, March 5, 1979. 

i®For a discussion of the Canadian Classification system, see Rankin, op. c//., p. 34, 
and Rowat, op. cit., pp. 484-488. 
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: revoked witlioiit liis knowledge and .without the knowledge of NATO 
officials, who continued to send him classified iiiformation. The reason for 
revoldng the clearance remains unexplained but the lesson for civil servants 
botmcl by the Act as well as by their oath is clear. Treii declared: 

I learned m,y lesson. As long as there are civil servants who can withdraw 
a. person’s security clearance without informing them, everyone working 
on classified projects will continue to have one foot in jail?^ 

// State security is undoubtedly important. The problem in Canada is that 
its imputed importance is shrouded in a form of secrecy which, gives rise to 
iiifringemeiit of civil liberties. The imposition of the War Measures Act 
in' 1970 Included an infringement on the freedom of the press and demon- 
strated the capability of government to become the absolute arbiter of what 
constitutes information.^^ It also appears to have created within the security 
agencies of the state a belief in their status above the law. Two contemporary 
judicial inquiries have been offered testimony whieh indicates a belief within 
the royal Canadian mounted police that “the RCMP Act over-rode all other 
legislation”.^^ There is also widespread suspicion that ministers of the 
crown may have known about and condoned illegal activity on the part of 
the RCMP.^3 It is not clear what part of this problem relates to state security 
and what part to political considerations and the concept of crown privilege.^^ 

THE FEDERAL COURT ACT 

The Federal Court Act^*^ of 1970 is an attempt in Canadian jurisprudence 
to institutionalise the concept of crown privilege and to specify those areas 
which are exempt from this principle of secrecy. The Act specifies ways in 
which the courts may determine if information claimed to be privileged may 
be adjudicated as such. Section 41 of the Act provides : 

1 . Subject to the provisions of any other Act and to sub-section (2), when 
a Minister of the Grown certifies to any court by affidavit that a 
document belongs to a class or contains information which on grounds 
of a public interest specified in the affidavit should be witlilield 
from production and discovery,,, the court m,ay examine the document 

^Hfackan’s, March 5, 1979. 

2^For an extended discussion of thQ War Memures Act and Freedom of Information, 
see Doern, o/?, ciV., p, 147-148. 

Weekend Magazine, (“The Canadian’- ' February 3, 1979) 

“^Ma€iean\s Apiil 16, 1979. ' / 

Hogarth, “The Individual and State Security”, Social Sciences in Canada, VoL 7, 
No. 1, March 1979, pp. 10-11. 

^^Fedend Court Act, R.S.C. 1970, c. 10 (2nd Supp.). 
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and order its production and discovery to the parties' subject to sucli 
' restrictions or conditions as it deems appropriate, if it concliides in 
the circumstances of the case that public interest in the proper admiiii- 
i strationofjiistice outweighs in importance the public interest specified 

ill the affidavit. ' ■ 

2. When a Minister of the Crown certifies to any court by affidavit that 
' the production or discovery of a document or its contents would be 

injurious to international relations, national defence or security, or 
to federal-provincial relations, or that it would disclose a confidence 
• ■ of the Queen’s Privy Council for Canada, discovery and production 

^ shall be refused without any examination of the document by the 

court.^^ 

The wording of Section 41(2) is especially important because it allows 
absolute discretion on the part of the minister to determine what might be 
‘injurious’ to an extremely broad and ill-defined area. On the basis of an 
I affidavit sworn, the document or its contents shall be refused examination. 

I The result of such unequivocal language in a law designed to ensure 

the ‘proper administration of justice’ has provoked strong criticism. The 
proponents of change in Canadian secrecy laws have concentrated much 
of their efforts for reform in this area, seeking ways in which the role of the 
Judiciary might be expanded in order to ameliorate the apparent scope for 
arbitrary action on the part of ministers. 

MOVEMENT FOR REFORM 

Concern for and attempts to reform the practice of government secrecy 
in Canada is of fairly recent origin. In 1962 the Glassco Commissions^ 
pointed out some of the propaganda roles adopted by government depart- 
ments. In contrast to practice in the United States, classification categories 
for documents were not clearly specified in Canada, nor was there provision 
for automatic declassification although a 30-50 year rule inherited from the 
British was employed by the official Canadian government archivist. This 
practice was ameliorated in 1965 with the circulation of a Treasury Board 
directive which specified 35 years as the time a document might be withheld 
without the permission of the Dominion archivist.^^ There was, however, 
a feeling that this directive might lead to a specification of 35 years as the 
minimum period for withholding^ rather than a maximum,^^ 

; ^^Federal Court Act, R.S.C., s. 41. 

I ^^Canada, Royal Commission on Government Organization, Report (1962). 

I ^®Management Improvement Circular, T.B. 636933 (March 30, 1965). Quoted in Rowat, 

I op. c/r,, p, 494. 

^^See Rowat, op^cit., pp. 494-495. 
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Also ill 1965, a private member’s Bill was introduced in the House of 
' Coiiiiiions^® which attempted to legislate for the production of documents. 
Doomed to failure because of procedural rules in the Houses, it nevertheless 
■: was a harbinger of change. Professor Rowat’s comparison of Canadian 
and Swedish secrecy laws also appeared in 19653^ and in 1969 Mr. Ged 
Baldwin introduced another private member’s Bill on the right to govern- 
■ m-ent iiiformation.3^ 

By 1969 the government was moved to examine the area of administrative 
secrecy and security. It produced two reports that year which dealt with 
■ : leakage’ of documents and the general area of rights to freedom of infor- 
mation.^3 Although these reports tended to concentrate on the need. for ■ 
secrecy to preserve state security, there was the beginning, in To Know and 
Be Known^ of a more liberal approach to the needs of the public for informa- 
tion, The result was the creation of an official government information 
agency—Iiiformation Canada — which was criticised as a propaganda organ 
of the government and subsequently disbanded. 

By 1970 the pressure for specification of the rules by which information 
was to be released was recognised in the Federal Court Act.^^ In 1973 a 
cabinet directive was issued which more specifically noted what documents 
could be provided and what the exceptions were to the rule.^s jn 1974 
Mr. Baldwin’s perennial private member’s Bill was referred to the House 
Committee on Regulations and in 1976 parliament adopted in principle the 
concept of freedom of information.^^ This at last cleared the way for imple- 
mentation of a Freedom of Information Act and was supported by the 
Canadian Bar Association at their annual meeting that year.37 

Perhaps in the spirit of the enactment of the US freedom of information 
legislation and the developments in Australia (1976), Canada by 1977 
appeared to be well on its way to developing a comprehensive policy towards 
information and to be incorporating the arguments for such a policy in its 
political culture. The Province of Nova Scotia enacted legislation on access 

®^Rowat, op, cit.y p. 491, Bill C-39; first reading, April 8, 1965. 

C-225, “An Act Respecting the Right of the Public to Information Concerning the 
Public Business”, 

^^Reporiof the Royal Commission on Security , OttQ,wa,Qmm^s Printer, 1969, and “To 
Know and to be Known”, Report of the Task Force on Government Information, Ottawa, 
Queen’s Printer, 1969. 

^^cf. Federal Court Act, c/r. 

®®See footnote 12. Also known as Cabinet Directive 45, it is appended to Kenneth 
Kernaghan, Freedom of Information and Ministerial Responsibility, Ontario Commission on 
Freedom of Information and Individual Privacy, Toronto, 1978, and to The Honorable 
John Roberts, Legislation on Public Access to Government Documents, Secretary of State, 
June 1977, CP 32-27/1977, the “Green Paper”. 

^^ParL Deb., H.C., 30th Pari., 2nd Sess., Feb. 1, 1976. 

®’^58th Annual Meeting, Winnipeg, September 2, 1976. 
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to iiifomiatioii in 1977/ the preamble' of which includes the following 
principles: 

First. , . the rationale for enhanced public access to information is that 
the people be protected against government;' second, more access to 
information is consistent with the operations of responsible government; 
third, the limits of public access to information are set by the demands 
of privacy and the expeditious conduct of government business.^^ 

In the same year the Province of Ontario created a commission OU' 
freedom of information and individual privacy which has to date published 
nine out of seventeen research studies to : 

study and report to the Attorney General of Ontario on ways and means 
to improve the public information policies and relevant legislation 
and procedures of the Government of Ontario, and to examine : 

1 . Public information practices of other jurisdictions in order to consider 
possible changes which are compatible with the parliamentary tradi- 
tions of the Government of Ontario and complementary to the mecha- 
nisms that presently exist for the protection of the rights of individuals ; 

2. The individual’s right of access and appeal in relation to the use of 
Government information; 

3. The categories of Government information which should be treated 
as confidential in order to protect the public interest ; 

4. The ^iFectiveness of present procedures for the dissemination of 
Government information to the public; 

5. The protection of individual privacy and the right of recourse in 
regard to the use of Government records.3^ 

In 1978 the Province of New Brunswick also enacted freedom of information 
legislation in its jurisdiction.^^ 

The federal government in 1977 enacted the Canadian Human Rights 
Act^^ which allows individuals the rights of access to personal information 
held on them by specified government departments. The government also 
issued a discussion paper or Green Paper on the legislative aspects of freedom 
of information^^ which has been the object of much debate.^3 Discussion has 

®sSmiley, cjj?. cit, p. 41. 

Titles and costs may be obtained from the Commission, 180 Dundas St. W., 
Toronto, M5G 1Z8. 

^®New Brunswick, 1978, ‘‘Right to Information Act”. 

^^Canada, Statutes, 1976-77, c. 33 “Canadian Human Rights Act.” 

^^See footnote 35, above. 

^^Fifth Report of the Standing Joint Committee on Regulations and Other Statutory 
Instruments, Votes and Proceedings of the House of Commons, June 28, 1979, pp. 916-21. 
See also, Rankin, c/Y. 
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proceeded apace aiid in March 1979 the Canadian Bar Association submitted 
a model Bill for freedom of information'^^ and the Law Refor.m Commission 
has produced a study paper on ‘Access to Information — Independent 
Admiiiistratiye Ageiicies.^'^^ 

Discussion is preseiitiy concentrated in the area of the means by which 
exemptions to complete freedom of information might best be accomplished. 
The Green Paper suggests five options for review of exemptions : 

1. Parliamentary notice of motion for production. 

' 2. All information auditor who does not deal with specific cases but 
presents an annual report to parliament 

3. An information commissioner who could examine documents m 
camera and advise the minister. 

4. An information commissioner who could order the release of docu- 
ments. 

5. Judicial review with power of release. 

Option 1 is currently the practice but puts the onus for information 
requests on the House of Commons, where time and government intransigence 
works against disclosure. Option 2 is essentially toothless as is option 3. 
Options 4 and 5, although discussed in the Green Paper are not obviously 
favoured by the authors. It is this latter area, however, that most critiques 
and proposals for change have developed. One proposal is for a tribunal 
made up of individuals from a variety of backgrounds who would have the 
power to order release of docunients.^^ The proposal most strongly argued 
is that of judicial review coupled with an information commissioner. This 
proposal is put forward in the Freedom of Information Model Bill by the 
Canadian Bar Association.'^’' It combines the principle of ‘freedom of infor- 
mation unless exempted’ with an information commissioner who could 
examine documents in camera His reconimendations could be affirmed,- 
varied, or set aside by the agency concerned^^ but this decision, along with 
the original recommendation of the commissioner could be appealed to a 
judge or judges of the trial division^® This approach has been argued against 
in the 'green paper’ on the ground that judges could not be made properly 
aware of political considerations. This is countered by a legal profession 
who see the judiciary as being free from partisan politics. 

^^cf. Canadian Bar Association, op, ci/. 

^^cf. R.T. Franson, op. c//. 

Thomas, "Book Review” of Rankin and Roberts, Canadian Public Administra- 

VoL 21, # L Spring 1978, pp. 293-94 

^^cf, Canadian Bar Association, op. crV. 

13(2), p. 37. 

^Hbid„ 14(2), p. 37. 

^^Ibid„ 16(1-4), p. 38. 
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THE FUTURE 

, There are therefore apparent movements toward less government secrecy 
in Canada. However,, there is still considerable .resistance on the part of 
senior administrators to freedom of information. A change of government in,: 
1979 was prefaced by a campaign promise for freedom of information 
legislation and there was some expectation that it would be brought up in 
the current year. This expectation was enhanced by the adherence of the 
current ruling party to the principles of freedom of information while in 
opposition. A cornerstone of the stance was the presence of Mr. Ged 
Baldwin. Since the election, however, responsibility for freedom of informa- 
tion legislation has been placed in less insistent hands. There is still some 
expectation that notice of legislation will be included in the Speech From 
The Throne in October 19795^ but there is a growing suspicion that as in 
revoliitionsj those who advocate change find themselves with different 
postures and priorities once in power. In August of 1979 Mr. Baldwin is 
reported to have said : “Frankly, if I was a citizen, I wouldn’t believe a damn 
thing the government says.”^^ He went on to describe an ‘implacably hostile’ 
bureaucracy and said : “These people at the top of the bureaucracy are not 
anxious to see a bill that would work.”54 

On September 14, 1979, Mr. Baldwin again met the press and declared 
his intention of voting against his own governing minority party if “watered 
down freedom of information legislation” were introduced. These acts 
are indications that freedom of information legislation may still be some 
distance in the future. There is, however, a strong continuing debate in 
Canada on the relative merits of freedom of information, and faltering steps 
towards the implementation of what has been described as being “essential 
to the full development of democracy.”-‘^^‘ 

□ 


^^Mr. Baldwin has been appointed Chairman of the international Freedom of Informa- 
tion Commission (CAUT Bulletifi, September 1979). An annual NcwsleUcr is available from 
the Commission at Room 41 1 , 76 Shoe Lane, London, EC4, England. 

Maclean's, September 10, 1979, 

Citizen, Ottawa, August 25, 1979. 

^^IbkL 

^^CBC News, 14 September, 1979. 

^^^Rowat, op, cit., p. 491, 


The Problem of Secrecy In Canadian Public 
Administration: Some Perspectives* 


P.K., Kyriiviila 


T he problem of secrecy in public administration has been a contro- 
versial one for a long time in a number of countries including Canada. 
This controversy, however, has gained unprecedented momentum in Canada 
particularly since 1974 when the United States Congress passed a number of 
significant amendments to and widened the scope of the Freedom of Infor- 
mation Act which was enacted there in 1966. More recently, a few steps 
were taken towards enacting a Freedom of Information Act in Canada. 
On close observation, however, it becomes clear that Canada still has a long 
way to go before it will take full cognisance of the importance of public 
access to government information and enact a meaningful Freedom of 
Information Act. The purpose of this article is primarily fourfold: first, to 
highlight the importance of openness of information in public administration; 
second, to list a few of the most blatant instances of denial of information 
that have come to light in recent years, in order to illustrate the great degree 
of administrative secrecy that prevails in Canada; third, to discuss some of the 
major impediments that stand in the way of individuals who seek access to 
information at the disposal of the government and to evaluate the traditionally 
heard governmental arguments in defence of such denial of information; and 
fourth, to assess the various steps the government has taken so far in its 
purported quest to make more information available to the public and to 
advance a few reform proposals which could go a long way to lift the thick 
veil of secrecy that currently envelops the operations of the government at 
almost all levels. 

in public administration, few issues are more crucial, or more difficult to 
resolve than the question of public access to information at the disposal of 
the government. The importance of information in public administration 
may be emphasised in many ways. First, in a broad political sense, an informed 
public is an important prerequisite for a liberal democratic form of govern- 
ment and a paucity of information will predictably preclude the public from 

^ The author is grateful to Dr. John McMenemy, a colleague, for his helpful comments 
on an earlier version of this paper* 
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making properly informed choices whenever it has to exercise its franchise 
and to select its government. Second, devoid of adequate disclosure and 
dissemination of information about the operations and activities of the 
government, the public will not be able to discharge its democratic right to 
j hold its administrators accountable for their actions on a day-to-day basis 

as well. Third, effective and imaginative public policy formulation and 
implementation presupposes a wide-ranging and full-fledged consideration 
of all policy options and opinions presented by the widest array of know- 
ledgeable people both from the public service and outside. To facilitate this 
to the fullest extent, it is imperative that information concerning all aspects of 
public policies that are being dealt with by policy makers as well as executors 
must be made available for public perusal and scrutiny^ Finally, governments 
have become perhaps the most important institutional repositories of infor- 
mation concerning many facets of the lives of their peoples and their di verse 
socio-economic, administrative and political problems and thus undoubtedly 
one of the best sources of reliable data and knowledge for researchers and 
others who require such information for educational and related purposes.- 
In this context, it must also be stressed that since the so-called government 
; documents are, strictly speaking, public documents, paid for by public taxes 

i and are intended to promote public interest, the public has an inalienable 

I . democratic right to have access to them.^ Without belabouring the importance 
I of public access to government information any further, it must be added 

J that while many people might believe that the government documents that 

are generally hidden away from them contain little or no information that 
is of immediate concern to the average people, the truth of the matter is 
the contrary. 

GOVERNMENTAL ABUSE OF SECRECY 

j What is at stake with regard to openness of government information is 

j not at all any narrow legal or abstruse academic issue, -What is at stake is 

^ indeed the reality of political and administrative power for those who 

possess information and the ever-present and enormous potential for its 


kSee, Murray Rankin, Freedom of Information in Canada: Will the Doors Stay Shut? 
(A Research Study prepared for the Canadian Bar Association, August 1977), p. 155; 
Lloyd Francis, “ Freedom of Information : A Personal View”, Canadian Political Science 
Bulletin^ October 1978, Vol. VIII, No. 1, p. 62 ; Joe Clark, “Democracy in Danger When 
Public in the Dark” (Excerpts from a speech at the opening of a special House of Commons 
Debate on public access to government files, June 22, 1978), Toronto Globe and Mail, 
Jiine26, 1978, p. 7. 

^The Secretary of State, ''Legislation on Public Access to Government Documents''^ 
(The Green Paper) June 1977, p. 3. 

®//?/V/., also see, Joe Clark, op. cit., p. 7. 
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: abuse , by ■ them. For the purpose of underscoring this point, we may, in 
passing, recount here a few cases which may be somewhat representative of 
the many instances of governmental abuse of secrecy that have come to light 
in recent years and which invariably involved matters of considerable impor- 
tance to not only average citizens, but even to members of parliament, royal 
commissions, etc. In. some of these, cases, the government simply refused to 
release information to the: public or to members of parliament or even to royal 
: commissions. In some others, the courts conducted secret trials under the 
,. :0'fficial Secrets Act, or the ministers proceeded against persons, suspected of , 
comniiting certain crimes without giving theiB an opportunity to be iii:formed 
\of the charges against them, or the g-overnment even broke a law and then, 
tried to cover it up by banning the disclosure of any documents or details 
pertaining to it. In all of these cases, as long as the government did not want 
to: disclose informatio.ii at its disposal, it had almost untrammelled power to 
protect its own interests and those who were adversely affected by it had 
virtually no effective means to defend their interests. 

The first incident to be mentioned here occurred about two years ago and 
involved the residents of the town of Port Hope who became concerned 
about the potential hazard from radiation poisoning which came from a 
refinery of Eldorado N uclear, a crown corporation. The government conduct- 
ed a series of studies on the situation and then told the residents that there 
was no need for concern as everything was fine, but repeatedly refused to 
release any reports of a factual nature regarding them on the ground that 
those reports contained classified information. 5 

The second incident took place in May 1975 and involved a member of 
parliament (Don Mazankow^ski, Conservative). He was refused a copy of an 
Air Canada contract with Canadian National (both crown corporations) on 
the ground that it was a confidential document. The MP siibsequentiy 
found the same document on public file at the national archives 1 The embar- 
rassed government then agreed to table the document in parliament.^ 

The third case involved a royal commission. In July 1977, the government 
established a royal commission (the McDonald Commission) with authority 
under the Public inquiries Act to investigate allegations about illegal activities 
by the Royal Canadian Mounted Police (RCMP). At that time, the House 
of Commons was told by the minister responsible for the RCMP that it was 
essential “for the good administration of the RCMP that a full inquiry be 
made into allegations of unlawful actions” and the commission would “get 

^Geoffrey Stevens, “A Problem of Attitude’’, The Globe and Mail, July 7, 1976, ed. p; 
Joe Clark, op. cit,, p. 7. 

®Joe Clark, <?/?. 

Winsor, “Trying to Pierce Ottawa’s Screen of Confidentiality”, The Globe and 
Mall, November 22, 1976, p. 1 ; See, G.W. Baldwin, “History of Freedom oflnformation in 
the House of Commons”, Canadian Political Science JBidleiin, October 1978, VoL Vlli, 
No. l.p. 57. 
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to the bottom of the matter”. The order-iii-coimcil which established this 
commission also stated categorically that the inquiry will be held in camera 
only “where tlie commissioners' deem it desirable in the piiblic interest...” 
Nevertheless^ on October 5, 1977, the lawyers representing the government 
appeared before the royal commission and maintained that ''...confidential 
goveriimeiit papers are privileged in the sense that whether or not they be 
relevant to the resolution of an issue, because of consideration of public 
policy, these documents will not be produced... to make these confidential 
goveiiimeiit papers public would be a departure from solidly established 
principles which are consoneiit with and indeed they are entrenched in our 
con stitiitional tradition...” The lawyers also argued that a broad. class of 
documents, known as 'government papers’ is protected from disclosure by 
cabinet privilege. They added, the government, not the royal commission,; 
will determine when the public interest would be served by the disclosure of. 
government papers.'^' 

The fourtli was a case in which an individual was tried and convicted 
after a secret trial under the Official Secrets Act of Canada. On May 4, 
1978, Mr. Treii, a former Northern Electric engineer, was convicted of twice 
violating Section 4 of the Oificial Secrets Act for “having unlawfully retained 
information and documents” and having "failed to take reasonable care of the 
documents concerned, or conducted himself in such a manner as to endanger 
their safety” and sentence to two years of imprisonment. His trial was held 
entirely in secret in Quebec sessions court. Mr. Treu was given top secret 
clearance in the 1960s to work on classified defence projects, when his 
company, Northern Electric, was given a contract to develop a system linking 
NATO ground and air systems in Europe. After he left the company to set up 
his own consulting firm, he was not told that his clearance was revoked until 
1974 when the RCMP raided his home and seized documents related to 
NATO and Canadian defence work. To add insult to injury, after being tried 
and convicted at a secret trial, Mr. Treu was forbidden to discuss his case, 
apparently as a condition for his bail. In February 1979, the Quebec court 
of appeals, however, threw out the lower court’s ruling and set Mr. Treu 
free.^ 

The fifth example here refers to the exceptional powers a minister of 
the crown has to proceed against persons suspected of certain crimes, without 

^See, Excerpts of their arguments from the commission’s transcript, published in The 
Globe and Maib October 16, 1977, p. 7; The Public’s Business’, editorial, The Globe and 
Mail, (Toronto), October 16, 1977; Jeff Sallot, ‘Secrets: In a sudden about-face Ottawa 
has clamped down on what can be made public to the Mountie Commission —just when 
cabinet members were to be questioned’; The Globe and Mail, October 10, 1978, p, 7; 
William Monopoli, ‘Can the Judiciary Stand Up for Our Right to Know?’, The Financial 
Post, November 18, 1978, p. 7. 

®See, ‘Is Secrecy Just? That is a Secx’et’ editorial, The Globe and Mall, March 17, 1978; 
‘Justice Must be Seen’, editorial, The Globe and Mail, June 1, 1978; ‘Beyond Peter Treu’, 
editorial. The Globe and Mail, March 8, 1979, 
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■giving tlieoi an opportunity to defend themselves.. On March 15,. 1979, in 
an iiiterv.iew that was p.roniiiientiy reported in newspapers, . the Minister of 
Immigration acknowledged that he had invoked a few times some of the 
exceptional powers that were granted to hi.m under a .new law that came into 
beingJii. Spring 1978. Under this law, the government can decide in. secret 
' whether , a visitor, refugee ■ or immigrant is a threat to national, security „ 
4'a.nd ■ depo.rt such suspects with no right to de.fend themse.ives.'^, , 

The sixth and final case to be mentioned here refers to an incident in 
which the government went to an incredible length including even, taking a 
few^ legally questionable steps to forestall the release of official information 
first within a foreign jurisdiction and then domestically. In 1972, the govern- 
ment secretly participated in setting up what was in effect an illegal cartel ^ 
to support uranium prices with the corporation of the companies dealiiig in 
uranium. These companies were given the assurance that they would never 
be prosecuted under Canadian law for their role in the cartel. And then in the 
summer of 1976, when details of this cartel arrangement began to emerge in 
the US in the course of congressional committee hearings, in an apparent 
attempt to prevent the US courts from subpoeiiing the information in 
Canada, the Canadian Government hurriedly passed an order-in-council 
approving a regulation issued by the Atomic Energy Control Board of 
Canada making it illegal for anyone (including the MP) to disclose or commu- 
nicate the contents of any written material relating to ‘‘conversations, discus- 
sions or meetings that took place between January 1, 1972 and December 
31, 1975, in respect of production of uranium.” Anyone coiitraveniog the 
regulation was liable to a fine of up to $10,000 and five years in jail. The 
Canadian Government had earlier protested against publication of documents 
from the US committee. In the autumn of 1977, a group of opposition MPs, 
including the leader of the opposition, took the matter to the court asking it 
to declare the regulation invalid as a violation of the right to freedom of 
speech. The court, however, refused to make such a declaration. The situation 
improved after the government passed a revised order-iii-council in the winter 
of 1 977, which made it legal to discuss information that has been made public 
about the government’s role in setting up the cartel, but it is still illegal for 
uranium producers or government officials to make any more information 
public.^ These arc just a few recent examples of withholding of valuable 
information by the government. Nevertheless, they show conclusively that 

^Sec, ^‘Deportation Without Defence Permitted: Secret Studies of Immigrants 
Defended’^ Kikhener* Waterloo Mecorci, March 15, 1979, p* 55. 

^<^John King, “Canada Gave Uranium Cartel Firms Protection Against Anti-Combine 
Law’^ The Globe and September 30, 1977, p. 1; “Cover-up, Phase Two”, Editorial, 
The Globe and Mail, October 5, 1977; John King, “Cartel Rule Eased; Now One Can Talk 
of Ottawa’s Role”, The Globe and Mail, October 15, 1977, p. 11 ; “A Blow to Free Speech”, 
Editorial, “Early Chance to Profit on ‘Secret’ Uranium Cartel, Court Told”, The Globe 
and Mail, November 12, 1977, p. 1. 
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information, is bei,iig withheld at will on a grand scale and the government 
only discloses what it decides is in its best interests. 

CLASSIFIED DOCUMENTS 

At present, there are two broad levels of ‘classified’ or ‘secret’ goveninieot 
information in Canada. First, each department or agency has its own indivi- 
dual classified information or ‘secrets’. The second level of secrecy involves 
cabinet ‘secrets’. These ‘secrets’ are further divided into four categories of 
classified information, viz., restricted, confidential, secret and top secret.^ ^ 
The government does not seem to have an up-to-date estimate as to how 
many people in the public service have the authority to stamp one of these 
classification on a document. An MP who has been a leading advocate for 
openness of government information, has estimated that as much as 80 per 
cent of government documents in Canada is stamped ‘secret’d^ Whether this 
estimate is accurate or not, the” long-established tradition in Canada has 
undoubtedly been that all administrative activities and documents are secret 
unless and until the government decides to disclose them. 

Consequent to this tradition of excessive secrecy and the absence of a 
genuine Freedom of Information Act, those who seek access to government 
information have always been faced with a plethora of practically insur- 
mountable procedural as well as substantive problems. Procedurally, unlike 
in the US, Canada has no first amendment ensuring constitutional freedom 
of press and therefore a constitutional right of the public to know. To compli- 
cate matters, when information is denied, the government is not obliged to 
furnish a reason for the denial. Furthermore, although the courts in Canada 
have traditionally been vested with the authority to issue certain ‘writs’ or 
orders directed toward administrative officials, those who are refused informa- 
tion cannot conceivably receive much relief from the courts. The prerogative 
writ of mandamus which is an order that an official carry out certain 
mandatory duties (ministerial) vested in him by law will not generally be 
issued against the crown or any agent of the crown acting in his official 
capacity. Before such a writ is issued, it will have to be demonstrated to the 
satisfaction of the court that the official in question has a statutory duty to 
produce the document in dispute. But as it is, such requisite statutory duty is 
lacking because most statutes either do not stipulate disclosure or explicitly 
stipulate non-disclosure. In addition, there is also the difficult requirement of 
‘standing’ which demands that the plaintiff must show a ‘special interest’ 
in the subject matter of the suit over and above that of the general public. 
Even if those seeking access to government information can somehow 

'^'^The Report of the Royal Commission on Security (Abridged), June, 1969, pp. 69-70. 

^‘^^See, the statement of G.W. Baldwin in “Halifax Meet: Public Secrecy is Challenged”, 
Kitchener-Water loo Record, September 7, 1976, p. 63. 
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surmount these procedural obstacles, they will still be saddled with a mimber 
of serious substantive difficulties. For example, there is always the possibility 
for the govemment to invoke its ^crown’s privilege’ to declare certain docu- 
ments secret and to keep them beyond the domain of judicial scrutiny/s 

]i is true that . over the years, this privilege has suffered a certain amount 
of erosion as a result of judicial interpretation and statutory legislation such 
as the Federal Court Act of 1970. Sub-section 41(1) of the Federal Court 
Act imposes some limitation on the powers of the federal cabinet ministers to 
withhold documents from the public. It provides that a minister may certify 
to a court that a document should be withheld in the public interest, but the 
court, after examining the document, decides whether this claim is justified, 
or wliethcr the ‘public interest’ in the proper administration of justice out- 
weighs the importance of the public interest specified in the ‘minister’s 
affidavit’ opposing the document’s production. However, under sub-section 
41(2) the minister is still left with a dangerously vast amount of power to 
withhold documents from production in any court merely by certifying that 
it is necessary to do so. It provides that: 

When a Minister of the Crown certified to any court by affidavit that the 
production or discovery of a document or its contents would be injurious 
to international relations, national defence or security, or to federal- 
provincial relations, or that it would disclose a confidence of the Queen’s 
Privy Council of Canada, discovery and production shall be refused 
without any examination of the document by the Court. 

So also, when faced with the problem of ministerial refusal to release vital 
information and the exclusion of such refusals from the purview of judicial 
scrutiny, if the litigants decide to seek solace from extra-ministerial and 
judicial sources such as the public service or parliament, they will still be 
menaced by a niultitude of rules and regulations, many of which are arcane 
relics of a bygone era. 

CIVIL SERVANTS’ OATH 

As far as public servants are concerned, there is a number of important 
legal as well as administrative sanctions that serve as deterrents against 
any unauthorised or wrongful disclosure of information. The most important 
sanction against anyone who seeks to breach the walls of secrecy seems to be 
the Official Secrets Act of 1939, which is based on a 1911 British Act which 

^®Murray Rankin, '‘Access to Information Vital to Researchers”, C.A.U.T, Bidletfn, 
.lanuary, i97S, p. 6; Freedom of Information in Canada: Will the Doors Stay Slmt?p^. 7-12; 
Geoffrey Stevens, “A Multiquetoast Brief”, The Globe and Mail, May 31, 1978, ed. p.; 
“Judicial Review”, ibid., July 25, 1978, Ed, p,; “Dangerous Crown Privilege”, Editorial, 
tbkl, September 30, 1974. 
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forbids the disclosure of literally everything, about the goveninicnt without 
official approval. The Official Secrets Act of Canada which was originally 
designed to combat espionage activity in. the country at a time when World 
War II was gathering momentum in Europe also provides sweeping powers to 
the govermnent to prosecute anyone for releasing ■without permission any 
information that is considered confidential. Section'4(l) of the Act provides: 

Every person is guilty of an offence... who having in his possession or 
control any secret official code word, or pass word, or any sketch, plan, 
model, article, note, document or information... that has been entrusted 
ill confidence to him by any person holding office under Her Majesty... 
communicates the code word, pass word, sketch, plan, model, article, 
note, document or information to any person, other than a person to whom 
he is authorized to communicate... 

The Act also makes it an offence for any person to receive information, 
knowing or having reasonable ground to believe that it is illegally obtained/^ 
As Canada’s most influential national newspaper put it editorially recently: 

Once invoked, the Oflicial Secrets Act can be exercised in perfect darkness : 
with no provision for the public scrutiny of its investigative instruments, 
no forum for the public examination of its objectives, no assurance of a 
public trial — nothing. A man may be pursued, charged, tried, convicted, 
sentenced (to a maximum of 14 years’ imprisonment) and eventually 
released, with barely a single public syllable uttered. And it doesn’t stop 
there. A victim of the Oflicial Secrets Act may be ordered never to discuss 
any matter relating to his case— on pain of prosecution — because to do so 

would be to breach an official secret^5 

Besides the provisions of the Official Secrets Act, the various provisions 
of the criminal code governing offences such as breach of public trust, theft, 
and even treason can also be adroitly invoked to deal with public servants 
who engage in wrongful or unauthorised disclosure of information. Another, 
legally less severe, but nevertheless administratively potent, sanction against 
unauthorised discharge of information by public servants can be seen in the 
oath of secrecy that every public servant has to take at the time of assuming 
office, in which he affirms that: 

... I will not, without due authority... disclose or make known any matter 
that comes to my knowledge by reason of such employment.^^' 

r^Official Secrets Act, Revised Statutes of Cdnaday\919, c. 0-3, s. 4(3). 

^®See, ‘‘Beyond Peter Trcii”, Editorial, The Globe and Mail, March 8, 1979. 

^®The Public Service Employment Act, R.S.C., 1970, C-P-32, Schedule III. Also see, 
Rankin, oj). cit,, p. 30. 
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If the litigants seek to enlist the support of their members of parliament 
as an alternative to the public service route, then also the odds seem to be 
heavily agm list them. Theoretically, ever since the government tabled in 
jiarhament in March 1973^ the ‘guidelines for notice of motion for the produc 
tion of papers’, ^7 it is committed to make government papers, documents 
and consultant reports available to the MPs when they file a notice of motion 
requesting them, provided they do not fall within certain categories of exemp- 
tion. But, in practice, there are a number of factors that make this alternative 
almost totally worthless to the litigants. This is so because, first, they have to 
persuade the MPs to take up their case and file the necessary motion before 
par lament on their behalf Second, there are a few difficulties that stare the 
par lamentarians themselves in the face in this regard. One such difficulty 
IS that these guidelines include sixteen broad exemptions'^ under which 
the government can conveniently reject requests from MPs for information 
wncncver it deems desirable to do so. Another difficulty is that, niven the 
nature of the parliamentary system, it is unrealistic to expect parliament to 
act as a viable institution to process requests for information on a routine 
basis. It is well known that ordinary parliamentarians have little power or 
influence and the cabinet makes the real decisions. The standing orders of the 
House of Commons provide that when an MP is not satisfied with the govern- 
mcnts explanation for refusing to release a document, the matter may be 
debated for a maximum of one hour and fifty minutes and then voted upon. 

ut m piactice it is too much to expect that parliament will actually be able 
to devote so much time for such debates. So also, since the very continuance 
of the government would depend upon the outcome of such votes, as long as 
le government commands a majority in the house, it is very unlikely that 

rtsult oi such debates and vote taking.2° 

arguments coming from 

govunmental sources in support of their obsession with secrecy and opposi- 
Uon to any kind of meaningful fleedom of information law FirstThas 
eeu a long-standing lamdiar argument that public access to government 
doenmenu wtll be detrimental to public policy-making process ^^0 a 

at Produclion of PapersmParliament,f*ar/.i)ea.//.c.,VoI. 2, 1973 

^®Rankin, op. cit, p. 38, 

delrtaSmaHolLelecSlf^ government; information that would be 

^ ^ J^ecunty of the state; papers which “might be detrimentaF’ to the future 

“s , ■ oSdTnow " 

or char-icter oT^n fnU m i » ^ '■^fleeting on the competence 

-"Rankm, C7V., p. 40. 
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might inhibit free discussion of alternative policy options by public servants 
and ministers and make it extremely difficult for senior public servants to 
safeguard their political neutrality and anonymity and to serve successive 
governments of different political parties. More recently, the Green Paper 
on government documents published by the government reiterated this 
argument in no uncertain terms when it asserted that: 

individual public servants who signed reports, niemoranda, or letters 
subsequently released to the public might become the subject of public 
comment, and under our convention of the anonymity of the public 
service, they would be unable to respond. As well, advice contained in 
such documents might be construed in the press add Parliament as 
embarrassing to a minister or be used to try to break down the unity of the 
governing party, even though such advice did not represent government 
policy or a course of action acceptable to the minister. Furthermore, senior 
officials frequently find themselves providing advice to ministers within 
a tight framework of politically acceptable solutions or existing govern- 
ment policy. Exposure to such recommendations might cripple the ability 
of ministers of a new government of a different party to enter into rela- 
tions of full mutual confidence with public servants. Yet the features of 
political neutrality, promotion on merit, and anonymity of public servants 
help provide for cohesive administration through the many transitions 
of government which can occur in a parliamentary system. For these 
reasons, the candor and comprehensiveness of recorded dialogue within 
government might be eroded by systematic public access.-^ 

The Royal Commission on Security echoed the same sentiment in its 
report when it wrote: 

We would view suggestions for increased publicity v/ith some alarm. 
We tliiiik the knowledge that memoranda might be made public would 
have a seriously inhibiting effect on the transaction of public business. 
We believe that the process of policy-making implies a need for wide- 
ranging and tentative consideration of options, many of which it would be 
silly or undesirable to expose to the public gaze. To insist that all such 
communications must be made public would appear to us likely to impede 
the discussive deliberation that is necessary for wise administration.^^ 

A second argument opposing public access to government documents is 
predicated on the premise that the introduction of public access would 

s^Secretary of State, Lei^islation of Public Access to Goyeniment Documents, 1977, p. 4. 
^^The Royal Commission on Security Report (Abridged), Ottawa, Queens Printer, 
1969, Section 223, p. 80. 
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necessarily Iiave to be coupled with the establishment of a list of exemptions 
as well as an effective mecliaaism for dealing with disputes as to whether 
particular dociimeiits should or should not be. made public. According to 
this argi!.meEt,5 any such arrangement independent of the ministry would 
naturally lead to. an erosion of ministerial responsibility wliicli entails the 
answerability of ministers to parliament for the actions taken by tliein or by 
public servants responsible. to them. This argument also received a, reiteration 
in the G.recn Paper when it said: 

Legislation on public access to government documents would require 
continual decision on the applicability of exemption to material requested 
in applications for access. This would have important implications for 
the exercise of ministerial responsibility. To the extent that Ministers 
would be required to decide on requests, the exercise of iiiinisterial 
responsibility would be sharpened. If such decisions, taken by a Minister 
or in Ins name, were subject to a mandatory reversal by some review 
mechanism, with power to require the release of documents, the exercise 
of ministerial responsibility could be eroded. For example, a minister 
could not be criticized for the contents of government documents which 
represent no more than the analysis or recommendations of individual 
officials or consultants and are not government or departmental policy. 
Though presumably the Minister may be questioned to ascertain the 
status of such documents, he cannot be considered ipso facto responsible 
for them in the same sense in which he is held to be responsible for, say, 
the administrative actions taken in his department. Of greater importance, 
mandatory ordering of the production of documents, in effect substitutes 
the judgement of an appointed official — a parliamentary commissioner 
or a judge— for that of a Minister, with regard to the need for confiden- 
tiality in areas such as national security, or international or federal- 
provincial relations. The consequences of misjudgement in this regard 
will, however, be visited upon ministers, and upon the public interest 
which they are elected to interpret in policies and programmes. This 
is the essence of ministerial responsibility. Ministers are accountable for 
their decisions— to Parliament and to the public. Public servants are 
accountable in the first instance to Ministers.^^ 


Sccrolary of Stale, op. at., pp. 4-5. Also see, Gordon Robertson (Clerk of the 
Privy Council and Secretary to the Cabinet), *‘The Growing Leak of Secret Documen Is’ \ 
The Globe mid Mcnk September 7, 1972, p. 7; ^^Courts Should not be the Arbiter”, The 
Financial Post, December 17, 1977, p, 7; Anthony Whittingham, ^^Right to Know is Not 
Yet a Right”, The Financial PosU September 18, 1976, ed. p.,Hugh Winsor, Anti Secrecy 
Moves Upset Tradition”, The Globe and Mail, November 24, 1976, p. 8. 
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STEPS TOWARDS MORE FREEDOM OF INFORMATION 

Using these and a few other similar arguments, successive governments 
have, so far, successfully denied any significant degree of public access to 
their ever-expanding arsenals of secrecy. However paradoxical it may seem, 
tliey have also been taking a few tepid steps in the direction of enacting a 
Freedom of Information Act, especially during the last decade. In 1969,. an 
authoritative government spokesman publicly acknowledged the persistent 
pleas of advocates of freedom of information in the country and promised 
government support for the adoption of a Freedom of Information Act for 
the first time.^4 There were, however, hardly any visible developments 
in that direction for the next four years or so until in March 1973, when the 
government announced a set of guidelines covering release of information by 
cabinet ministers in response to MPs’ questions. Although the stated purpose 
of these guidelines was to assist the MPs to obtain information contained in 
government documents, as has been pointed out earlier, these guidelines 
included sixteen broad exemptions which ‘almost swallowed the rule' and 
which ministers could easily use in refusing to release documents requested 
by MPs. In the autumn of 1973, the government also asked Mr. D.F. Wall, 
who was then assistant secretary of the cabinet for security matters, to under- 
take a study on the existing means of providing information to parliament 
and to the public and to make recommendations for improvements. 

This study was submitted to the Prime Minister in 1974, but the govern- 
ment, in its characteristic fashion, decided to keep it secret until an expurgated 
edition of it was made public before the Standing Committee of the House of 
Commons — the Senate Joint Committee on Regulations and other Statutory 
Instruments in 1975. Mr. Wall’s report generally subscribed to the traditional 
view that most of the policy development processes should be shrouded in 
secrecy in order to promote candour on the part of public servants and to 
preserve the conventions of civil service neutrality and anonymity, but still 
contained a few strong criticisms of the government’s information policies. 
These included : poorly prepared information handouts; inadequate explana- 
tions of the content and rationale of policies, a pervasive tendency on the part 
of public servants to remain aloof from and unavailable to journalists and 
MPs; an outdated Official Secrets Act; an unduly restrictive oath of office 
and secrecy; and a well-entrenched and long-standing tradition of over-ciassi- 
iication of information.^^ Mr, Wall also urged the adoption of an improved 

was Mr, John Turner, then Minister of Justice, who called for the introduction of a 
Freedom of Information law. The two key features of the legislation he proposed were: 
first, ‘a very narrow list of exceptions’ under which the government could withhold informa- 
tion, and, two, judicial review of ministerial refusals to make information public. 

^^For these and a few other related points, see, Paul G. Thomas, ‘‘Secrecy and Publicity 
in Canadian Government”, Canadian Public Administration Spring 1976, Vol. 19, No. 1, 
p. 159. 
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information policy on the basis of the government’s guidelines of March 1973, 
blit with only eight exemptions instead of sixteen.-^ ■ ■ 

The next step came in February 1976, when an all-party committee on 
freedom of information, of members of the House of Commons released a 
paper in which it unanimously recommended four' things, viz,, 

1 . Freedom of information legislation be enacted in the then session of 
.parliament; 

2. The act provides for judicial review by a panel of federal court 
judges;, 

3. The exemptions for releasing documents be specifically and narrowly 
drafted; and, 

4. Freedom of information Bills presented by the government be subject 
to a free vote.-^ 

In June, 1977, three years after Mr. Wall completed his study, and sixteen 
months after the House of Commons Committee made its recommendations, 
the government published a Green Paper on legislation on public access to 
government documents with a great deal of fanfare and publicity. The Green 
Paper began with ringing phrases about open government as the 'basis of 
democracy’ and an ‘essential consequence of the extension of the franchise to 
all adult citizens’. It also acknowledged unequivocally at the outset that 
citizens are entitled to more inlbrmation about the way they are governed 
and even asserted that the government believes firmly in the basic principle 
that information developed at public expense ought to be publicly available 
whenever possible. Flowever, thereafter it went to considerable length to 
highlight the difiiciilty in balancing these rights against effective government 
and to vindicate its characterisation of parliamentary government as a place 
of ‘public decisions privately prepared’. Although the Green Paper acknow- 
ledged that there are a number of areas where the government should be more 
openj, it advocated only the type of changes that would not interfere with what 
it described as the ‘privacy of decision-making’. So also, despite the few 
platitudinous statements about the principles of open government it presented 
at the outset, the bulk of it was devoted to exemptions to these principles and 
the possible options for review of complaints by applicants who have been 


-®nicse include information that would: endanger the security of the state, damage 
Canada’s interests in international relations, constitute an invasion of individual privacy, 
damage federal-provincial relationsjeopardizea government process of financial or commer- 
cial negotiation Jeopardize the integrity of legal opinions, constitute a breach of confidence, 
of the law, or of the rules of Parliament, and ‘jeopardize the confidence necessary to the 
advisory, consultative and deliberative processes of government administration.’ 

See, Paul G. Thomas, op, cit.^ p, 160, 

Lloyd Francis, op, cit., p. 59. 
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denied access to government documents.^®- 

The exemptions proposed in the Green Paper covered the following nine 
categories, viz., 

those documents, the disclosure of which, or the release of information in 
, which, might' 

(/) be injurious to international relations, national defence or security 
or federal-provincial relations; 

(it) disclose a confidence of the Queen’s Privy Council for Canada; 

(in) disclose information obtained or prepared by any government 
institution or part of a government institution, that is an investigative 
body: 

(a) in relation to national security, 

(b) in the course of investigations pertaining to the detection or 
suppression of crime generally, or 

(c) in the course of investigations pertaining to the administration 
or enforcement of any Act of Parliament ; 

{iv) disclose personal information as defined in Part IV of the Canadian 
Human Rights Act or threaten the safety of any individual or disclose 
correspondence between a member of the public and a Member of 
Parliament or the government; 

(v) impede the functioning of, or the examination of a case or issue 
before, a court of law, a quasi-judicial board, commission or other 
tribunal, or any inquiry established under the Inquiries Act; 

(vi) disclose legal opinions or advice provided to a government institution 
or privileged communicatiGns between lawyer and client in a matter 
of government business; 

(vU) disclose financial or commercial information which: 

(a) would jeopardise the position of a government institution in 
relation to contractual or other negotiations or the position of 
any other party to such negotiations, or, 

(h) would result in significant and undue financial loss or gain by a, 
person, group, organisation or government institution,' or, 

(c*) would alfect adversely a person, group, organisation or govern- 
ment institution in regard to its competitive position ; 

(viii) destroy the fullness and frankness of advice serving the decision- 
making process, particularly in relation to advice to or by ministers^ 

^®See, Hugh Winsor, ‘‘Exemptions Limit Freedom of Information Proposals”, The 
Globe and Mail, June 28, 1977, p. I ; “Government Tables Policy on Secrecy”, The GJobe 
and Mail, June 30, 1977, p. 9. 
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deputy heads, and ' senior officials, to pre,paratio,n of legislation, or 
to the conduct of parliamentary business. 

(/a*) be proliibited by any federal enactment.^^^ 

The options for review of complaints by applicants who have been denied 
access to government documents considered in the Green Paper were as 
follows: . 

1. Parliamentary review of the administration of the legislation; 

.. II. An. information .auditor with po.wers to monitor the ad.mi.iiistratioii 
of the legislation, similar to the powers of the Auditor General in 
respect of financial management; 

IIL All information commissioner with ‘ombudsman-type’ powers to 
consider complaints from applicants, examine in camera the docii- 
ments requested, and issue public advice to the government as to 
his agreement or disagreement as to the application of the exemp- 
tions to the documents in question ; 

IV. An information commissioner with powers to consider complaints 
from applicants, examine In camera the documents requested, and 
issue a binding order to the government to release a document 
where he does not agree with the government’s position astoappli- 
cation of the exemptions; and 

V. Review by the courts of the administration of the legislation. 3° 

As far as one can judge by reading the Green Paper, the options that were 
most and least favoured by the govemmcnt were the third fan information 
commissioner with ‘ombudsman-type’ advisory powers) and the fifth (judicial 
review), respectively. Although when there is a difierence of opinion between 
such an information commissioner and the minister of a department 
concerned, the minister will have the final say and the former would have no 
more power than that of recommendation and publicity. The Green Paper 
claimed that: 

Such an information commissioner’s formal powers, therefore would be 
confined to the power of publicity although a report, contrary to a minis- 
terial decision, might be very compelling in a matter of this kind. Given 
an information commissioner as a creature of parliament, a reasonable 
sense of independence and a degree of public confidence should be 
expected. This option could provide consistent and speedy recourse for 
applicants to choose to complain, at minimal cost to them.^^ 

2^The Secretary of State, op. cit., pp. 1041. 

pp. 1649, 

^Hbid„p. 17. 
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At the same time, it had this to say about the option of judicial review : 

...this approach raises a number of fundamental questions. One of the 
cornerstones of our system of parliamentary democracy is that Ganadian 
courts and the judges who sit on them must not only be completely inde- 
pendent of the political process blit must also be seen to be so. The role 
of the judge is the impartial arbitrator; he must ensure that justice is 
fairly administered in the resolution of legal problems. To require that 
he become a judge of a minister’s actions, that he should have the power 
to replace the opinion of the minister with his own opinion, is to change 
his role entirely and to bring him into the political arena where he cannot 
properly defend himself. All of this could seriously threaten the indepen- 
dence of the courts and thereby place in jeopardy our present judicial 
system. Under our current conventions, it is the minister who must remain 
responsible for deciding whether to refuse or grant access to documents 
and this responsibility is a constitutional one owed to his cabinet collea- 
gues, to Parliament, and ultimately to the electorate. A judge cannot be 
asked, in our system of government, to assume the role of giving an 
opinion on the merits of the very question that has been decided by a 
Minister. There is no way that a judicial officer can be properly made 
aware of all the political, economic, social and security factors that may 
have led to the decision in issue. Nor should the courts be allowed to 
usurp the constitutional role that parliament plays in making a Minister 
answerable to it for his actions... In short, the use of the elaborate 
apparatus of the courts would serve neither the exercise of parliamentary 
review of ministerial decision-making, nor the public interest in an efficient 
and effective judicial system, nor the interests of an applicant facing a 
government department with a substantial array of legal talent at its 
disposal. 

Soon after the Green Paper was released, it was referred to a standing 
committee of the House of Commons and the Senate on Regulations and 
Other Statutory Instruments for review and recommendations. In June, 
1978, this committee unanimously recommended a fairly tough freedom of 
Information law with fewer grounds for refusing Information and a provision 
for those refused information to have a final recourse to the courts. But 
the government did not act upon these recommendations. 

JUDICIAL REVIEW OF MINISTERIAL REFUSAL OF INFORMATION 

The newly elected Prime Minister Joseph Clark has promised to introduce 
speedily a Freedom of Information Act patterned after the Freedom of 

S“The Secretary of State, op, cit,, pp. 17-18. 
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Information Act in the US, with narrow exemptions and with judicial review 
of iiiiiiisterial refusals to release information to the public. However, without 
atteniptingto anticipate what lies ahead, it may still be pointed out here that 
ill the opiniGii of this author, the two traditional but untested governmental 
arguments supporting secrecy of information cited above, however sincere, 
they might be, show only one side of the case. Without ignoring the importance 
of the first argument, viz,, the candour and compreliensiveness of recorded 
dialogue within government might be, eroded by systematic public access, 
it may be said that when a Bill has been brought before parliament, there , is 
no,thing inherently wrong about the civil servants who have studied the 
problem factually and have tendered their advice on the basis of their expertise 
in the matter being required to disclose the nature of their recommendations. 
Indeed, on the contrary, it can be argued that unless there are some very 
exceptionally confidential angles to it, it would be incredibly wrong not to 
disclose the basic factual details of the matter on the basis of which the 
government makes a policy decision because otherwise the outsiders cannot 
decide whether there was sound judgment or not behind governmental 
decisions.33 Similarly, on closer scrutiny, the contention that a law making 
public document if made public would jeopardise the long-cherished neutrality 
and anonymity of public servants because they will become identified as 
protagonists in policy debates, also does not seem to hold much water for 
at least two reasons. First, if at all this is a genuine danger, it can be deterred 
by deleting the pertinent names of the public servants involved in the docu- 
ments which are revealed.S'^ Second, public service neutrality and anonymity 
need not be regarded as ultimate ends in themselves that must be safeguarded 
at any cost including even sacrificing the very integrity of the governmental 
decision-making process. 

Concerning the second argument, namely, public access to government 
documents coupled with a mechanism such as judicial review to resolve 
disputes regarding specific documents could compromise the concept of 
ministerial responsibility too, certain counter-arguments can be advanced. 
First, the concept of ministerial responsibility is only a convention or an 
unwritten rule that has been carried over from Britain and there is 
nothing permanent or sacrosanct about it that cannot be altered or even 
abandoned altogether, if found necessary otherwise. Second, although 

^^See, Gordon Fairweather, “Secrecy: Why the Sacred Cow Should Die and the Public 
Should See More”, The Globe mid Mail, September 9, 1972, p. 7; Ian Macdonald, “Cut the 
Secrecy that Leads to Distrust and Fear”, The Financial Post, May 23, 1974, ed. p. ; Thomas 
Coleman, “Act Could Give Canadians Freedom to Know Little”, The Globe and Mail, 
September 9, 1976, p. 9; Philip Teasdale, “A Crusade for the Right to Know”, The Financial 
Post, April 16, 1977, ed. p; Lloyd Francis, op. cit., pp. 59*62; Tom Riley, “Freedom of 
Information— the Red Issue is Judicial Review”, C.A.U.T. Bulletin, October 1978, pp. 7-8; 
Rankin, pp. aV,, pp. 134-136. 

^^Rankin, op. cit., p. 1 35 ; Joe Clark, op. cit 
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parliament has the constitutional ability to make the government answerable 
to it for its actions, in practice, it cannot hold it accountable unless it has 
adequate information as to what the government is doing. It may even be 
argued that by systematically denying information, the government has 
already deprived parliament of this constitutional duty and hence the concept 
of ministerial responsibility is now nothing but a myth.35 Third, to assert 
that ministerial decisions must not be subject to a reversal by some review 
mechanism with power to require the release of documents, is in fact to 
maintairi that ministers must be above law or be themselves judges in their 
case. Fourth, the argument that giving responsibility to the courts to review 
executive decisions concerning the release of documents will impinge upon 
^ the rights and responsibilities of the ministers and obscure the distinction 

between the political and judicial processes, also may be answered as follows. 

First, besides the executive and legislative domains, parliamentary demo- 
cratic tradition sanctifies the judicial domain as well It, in fact, dictates that 
while legislatures enact laws and ministers administer them, courts settle 
! disputes, including even a review of ministerial interpretations of legislative 

I enactments, if and when it becomes necessary. Second, it must not be forgotten 

I that judges have already been overriding the legal interpretations of the exe- 

: cutivein a number of areas. And, third, if the issue in question is the sensitive- 

ness of the material that is involved, the courts can very well deal with them 
1 on an in-camera basis.3^’ 

! Finally, in conclusion, it must also be pointed out that perhaps there 

> cannot be much disagreement over the necessity of having a few exceptions 

I under a Freedom of information Act, provided their sole purpose is to protect 

the genuine interests of the state. But it is extremely important that before 
I such exemptions are drawn up, a distinction between the interests of the 

j country at large, on the one hand, and the interests of the government 

’ of the day, on the other, must be struck and the government must have 

; the right to withhold information only when it would adversely affect the 

former.3^ Such exemptions also must not be too broad and sweeping in 
scope. Otherwise, they would predictably dilute and even defeat altogether 
j the very purpose of a Freedom of information Act. Besides the exact nature 

of the review mechanism and the exemptions that must be provided for, 
there arc a few other key issues such as what should be the extent of time 
to be allowed bclweeii the receipt of requests for documents and their 
I disposition, the share of the cost of reproducing information to be borne 

I by those who request for it, etc., which must also be resolved before an 

i efiective Freedom of Infonruition Act can be brought about. However, as the 

^^Rankin, op. cit., pp. 108-114; Joe Clark, op. cit. 

^^Rankiii, op. cit., pp. 114-128; Joe Clark, op. cit.; H Tom Riley, op. cit., pp. 7-8; 
; Geoffrey Stevens, ‘‘Judicial Review'*, The Globe and Mail, May 25, 1978, ed. p. 

^■^Lloyd Francis, op. cit. , pp. 62-65 ; Tom Riley, op. cit., pp. 7-8. 
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experience in the US has shown, ' these ' are not insoluble issues at all,. 
..provided there .is sufficient political will and commitment on the part of the 
government to depart from the present situation which is dangerously open 
to abuse and to act decisively in favour of lifting the veil of secrecy that 
siuTounds its activities. As matters. now stand, it is difficult to avoid the 
conclusion that the time has come for Canada to follow the lead of the United 
States in passing an effective Freedom of Information Act that would provide 
public access to government information. 

,D, 


The Canadian Proposals on Freedom of Information 

The new Progressive Conservative Government has just 
introduced for first reading its promised Freedom of Information 
Act and it has yet to receive a full debate in the legislature. 
The Bill goes farther than the previous government’s proposals 
in seeking to define and to limit the range of matters on which 
the government will be able to withhold information. Moreover, 
there is still needed a privacy bill and further attention to the 
Official Secrets Act which is now seen to be badly out-of-date. 
To some extent, further developments may have to await the 
report of the Royal Commission on the R. C. M. Police which 
is particularly concerned with provisions relating to security. 


3®The U.S. Freedom of Information Act (as amended in 1974) also contains nine 
exemptions, but by comparison they are far narrower than the exemptions proposed in the 
Canadian Green Paper. Also see, I. Cinman, *‘U.S. Freedom of Information Act: Some 
Difficulties Amid Success’^ C.AM.T. Bulletin, October 1978, p. 11. 
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I N PURSUANCE of the recommendations made by the Royal Com- 
mission on the Status of Women (1970), Bill C-72, entitled the Canadian 
Human Rights Bill, was introduced by the then Minister of Justice in July, 
1975. The Bill died on the order paper of the first session of the 30th parlia- 
ment, but was reintroduced as Bill C-25, in November, 1976. The Bill e-25 
was passed by the parliament and received the royal assent on July 14, 1977. 
The Canadian Human Rights Act (hereinafter referred to as the Act), thus 
promulgated was divided into five parts which were enforced in two different 
stages. The five parts of the Act are : Part I: Proscribed Discrimination; 
part II: Canadian Fluman Rights Commission; part III: Discriminatory 
Practices; part IV: Protection of Personal Information: and part V : General, 
Of these, part II — -the Human Rights Commission, was promulgated within 
less than a month following the enforcement of the Act. Accordingly, a 
Human Rights Commission was constituted with R.G.L. Fairweather as 
the chief commissioner, Rita Cardieux, the deputy commissioner, and Inger 
Hansen as a member. Later, in February, 1978, five part-time commissioners 
were also appointed by an order in council so as to complete its composition.* 
The first meeting of all the commissioners was held in Ottawa from February 
20 to 22, 1978. However, the substantive parts of the Act — those concern- 
ing discriminatory practices, the protection of privacy of information 
(contained in the federal data banks), and the functioning of the commission 
were promulgated on March 1, 1978. 

In accordance with the provisions of part IV of the Act, the chief commis- 
sioner recommended to the Minister of Justice that Inger Flansen, one of the 
members of the Canadian Human Rights Commission, be designated as 


The author is extremely grateful to Inger Hansen, the Privacy Commissioner and her 
secretariat for extending their cooperation without which this perhaps could not have been 
completed. However, the responsibility for the views expressed in the paper is entirely of the 
author. 

^Canada, Annual Report, Canadian Human Rights Commission, Ottawa, Human 
Rights Commission Secretariat, 1977-78, p. 7. 
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privacy conimissioner (PC). Inger. Hansen assumed her office on October I, 
1977 2 gy|- h0|. Qfgce could actually commence its work only from March I, 

1978, that is, the date of promulgation of part IV of the Act. 

In this paper we intend to critically examine the various provisions 
contained in part IV of the Act with special reference to how they have 
hindered or helped Canadian citizens and residents in the protection of their 
personal privacy, and gaining access to personal information. Additionally, 
we also intend to examine the role of the PC during the last year and a 
half, against the ombudsman rhetoric of ‘peoples’ defender’. 

As far as the methodology employed by us for collecting our data is 
concerned, we may divide it into two parts. First, a sizeable part of it lias 
been collected from the secondary source, namely, the documents of the 
PC’s secretariat; second, for collecting firsthand information regarding the 
social profile of the PC’s clients, we had designed a mini-questionnaire. 
Owing to the dual constraints of time and financial resources we decided 
to pick up a small sample of one hundred cases chosen on a random 
basis. The sample thus chosen constituted nearly 12 per cent of the 
total complainants to the PC. The questionnaires were mailed to our 
respondents directly by the PC’s secretariat. The respondents were 
also requested to return their duly filled responses to the PC’s secretariat 
in order to assure them about the privacy of their responses. The 
questionnaires were mailed to respondents in the first week of July 

1979, and all the responses received from them by the end of third 
week of August, 1979, were processed. The response rate was as low as 
41 per cent. We, therefore, realise that no sound generalisations can possibly 
be made on the basis of such a small number of responses but we do believe 
that they are not without value. As they are indicative of certain trends, we 
may gainfully use them for the purpose of accomplishing our limited objective 
of completing this paper. 

Having stated our main objectives and methodolog)', we intend to examine 
certain general provisions of the Act which have a bearing upon the position 
of the PC 

GENERAL PROVISIONS OF THE ACT EXAMINED 

As pointed out above, the Act prescribes that “The Minister of Justice, 
on the recommendation of the Chief Commissioner of the Canadian Human 
Rights Commission established by Section 21, shall designate a member 
of that Commission to act as Privacy Commissioner (Section 57).” Needless 
to add that the above provision of the Act enabling the Minister of Justice to 
name the PC goes very much against the concept of an ombudsmanlike 


^Amwal Report, op, cit., p. 15. 
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institution as a representative of legislature^ In our opinion, it further 
compromises with the principle' of independence of a grievance-handliiig ' 
mechanism,, such as the office of the PC, from the executive. We,, therefore, 
believe that for ensuring the independence of the PC from the executive, not 
only in the spirit but also in the letter of law, it would be miicfibetter to amend 
the above, section' along the following lines. “The Speaker of the House of 
Commons, on the recommendation of the Chief Commissioner of '' the 
Canadian Human Rights Commission.... shall designate a full-time member 
of the HRC to act as Privacy Commissioner.’"^ As far as the tenure is concern- 
ed, a PC sliail hold office for a term not exceeding seven years, iii' case the., 
incumbent happens to be a full-time member of the Commission, and not 
exceeding three years, in case he is drawn from amongst its part-time 
members. The present incumbent however being a full-time member she. 
enjoys a seven-year term. [(Section 21(3)]. In regard to the tenure .of office, 
of the members of the Commission, the Act further provides that “each 
member of the Commission holds office during good behaviour but may be 
removed at any time by the Governor in Council on address of the %nate 
and House of Commons [(Section 21(4)]. However, a member of the Commis- 
sion is eligible for reappointment in the same or another capacity for an 
unlimited number of terms [(Section 21(5)].” 

The generality of the following provisions of the Act further restricts 
the independence of the Commission as well as the PC, and mars their 
impartial image in the eyes of a common man. The first provision which says 
‘‘Each full-time member of the Commission is entitled to be paid a salary to be 
fixed by the Governor in Council” virtually provides the executive with a 
carte blanche to fix the salaries of the members and vary them according to 
their sweet will, from time to time. In this behalf therefore we wish to suggest 
that the above provision contained in Section 24(1) of the Act must be amend- 
ed to read : “Each full-time member of the Commission is entitled to be paid 
salary to be fixed by the Parliament, from time to time.” 

According to the second provision hampering the independence of the 
entire Commission as well as the PC, “Such officers and employees as are 
necessary for the proper conduct of the work of the Commission shall be 
appointed in accordance with the Public Service Employment Act” [Section 
26(1)]. This provision in effect implies that whenever the commission needs 
a new post, it must approach the Treasury Board for final approval. The 
following facts, drawn from the first report of the Commission, clearly 


^For a discussion of the concept of ombudsman see: G.B. Sharma, “The Office of the 
Ombudsman in Nova Scotia Province; A Conceptual-Empirical Analysis”, Indicm Journal 
of Public Adnunist ration, VoL XXIV, No. 4, 1978, pp. 1100- 1 129. 

^The addition of the word ‘full-time’ is very essential in our view because the present 
provision of the Act leaves a good deal of possibility of the appointment of a part-time 
member as the PC. 
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indicate as to how the above provision Iielps the executive temper with the, 
independence of the commission. The report says : 

; By a decision of the Treasury Board, the Canadian Human Rights 
Commission has been aliocated $ 3,000,000 for fiscal year 1978/79 and 
106 positions represented by 84 stalf years. Both the amoiint of money 
and allocation of staff years are considerably less than we requested.... 
Adequate elassification of positions is a continuing battle and, although 
we are satisfied with many levels, our operative positions are classified 
at a lower level than we believe appropriate to their role.^ 

Another provision of the Act lays down that “The Commission may make 

by-laws for fixe conduct of its affairs ’’[Section 29(1)]. Strangely, however, 

the autonomy granted to the commission by the above provision is completely 
taken away by a subsequent provision contained in the same section. The 
subsequent section says: “However, no by-laws made. ...shall have effect 
unless approved by the Treasury Board” [Section 29(2)]. 

Lust but not the least, the following provision, perhaps^ goes the longest 
way in tarnishing the image of the commission and the PC as the independent 
defenders of the peoples’ information rights against the executive. The 
provisionin question reads: 

The full-time members of the Commission are deemed to be persons 
employed in the Public Service for the purposes of the Public Service 
Superannuation Act and to be employed in the public service of Canada 
for the purposes of the Government Employees Compensation Act 
and any regulation made under section 7 of the Aeronautics Act 
(Section 30). 

How can an institution, whose personnel’s entire terms and conditions of 
employment are controlled and governed by the executive to this extent, 
afford to act independently of it? And even if it really does, what is the 
guarantee that a man in the street would believe it to be true. In regard 
to such grievance handling mechanisms it is not only sufficient to ensure 
their independence in spirit but also in the letter of the law. This, un- 
fortunately, has not been done in regard to the Canadian Human Rights 
Commission and the office of the PC. 

Having examined the foreging provisions of the Act which have significant 
implications for the status and the role of the PC, we intend to examine the 
provisions contained in part IV of the Act which is our main concern in 
this paper. 


^Annual Report, op, clt,, p. 8, 
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PART IV OF THE ACT EXAMINED 

Before we take up a discussion of the various important sections contained 
in part IV of the Act, it may be useful to make two preliminary remarks. 
First, part IV of the Act deals with ‘federal information banks’. It places 
obligations on departments and agencies that hold federal information banks 
and it gives right of access and correction to individuals with regard to 
information held about them in those banks. A federal information bank 
has been defined as a store of records that contains personal information 
about identifiable individuals, and that is used for an administrative purpose. 
Second, with the enforcement of part IV of the Act, Canadian citizens and 
legal residents are, for the first time, guaranteed the right of access to personal 
information about them held by the federal government departments and 
agencies, as well as control of the use to which this information is put and 
its accuracy. 

According to the Act there shall be a minister incharge of federal informa- 
tion banks, who shall cause to be published on a periodic basis, a publication 
setting forth the name or identification of each information bank, the type of 
records stored therein, the derivative uses of those records and such other 
information as is prescribed by the regulations. It is also the responsibility of 
the minister designated incharge of the federal information to ensure that the 
federal information bank index so prepared is made available throughout 
Canada in a manner commensurate with the principle that every individual 
is entitled to reasonable access to it so as to be able to know its contents. 
[(Section 51(1)(2)J. Accordingly, the minister incharge of the Treasury Board 
has been designated as the minister responsible for the preparation and 
publication of the federal information bank index. An index of federal 
information banks the first in the series, was released by the minister on 
March 1, 1978. It presented a complete inventory of all personal information 
banks held by the federal government — both internal files on government 
employees and information banks relating to the public at large. The publi- 
cation lists all the federal information banks that are held by 89 federal 
departments and non-commercial agencies specifically mentioned in the 
schedule to the Act. 

The index has been organised by departments and agencies. Each section 
relating to a department or agency begins with a short description of the 
responsibilities and activities of that department, especially as they relate 
to personal information. This short introduction is followed by a detailed 
description of every information bank. 

Each information bank is identified by a unique number, a title, a short 
description of contents and a list of derivative and non-derivative uses of the 
information contained therein. Derivative uses are defined to be those for 
which the information was compiled, whereas non-derivative uses for 
administrative purposes, must be authorised by law or else, agreed to by 
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i!ie individuals theiiiselves. 

The index publication is available in post offices across Canada, together 
with record access forms to provide the initial means of access. Some 
agencies have also arranged to display the index on their premises. While the 
law allows for the curtailment of full description of banks on grounds of 
iiatioiial security or defence or certain other grounds, being mentioned below, 
all federal information banks must be listed. There are to be no secret 
banks. 

, Having dealt with the federal information bank index at such a. length 
it might be interesting for us to explore the lights conferred by this Act upon 
.the, individuals. 

Mghis of Individuals Under Part IV 

The Act gives individuals the right to know if there is any iiiformatioii 
about them in a federal information bank listed in the index, to know the 
uses made of that information, to examine their records, to request corrections 
to their own records where they believe there is an error of omission, or to 
require a notation to be made to their own record where the department or 
agency does not agree that a correction is justified. They also are to be 
consulted by the government agency before information provided by the 
individuals is used for purposes which are not consistent with the purpose for 
which it was originally provides [(Section 52(1)(2)]. In practice any individual 
seeking access to personal information is required to complete the record 
access form which is available with the index publication in post offices. 
A separate form is required for each information bank which the individual 
wants to access. The person making the request mails the completed form 
to the address for that particular information bank which is provided in the 
index. The government department/or agency must mail either a copy of the 
material on file or information on where the material is available for scrutiny 
within 30 days. 

Since part IV of the Act is concerned with the protection of privacy, 
it is felt necessary to balance the ease with which persons can gain access to 
their own files with safeguards to protect sensitive personal information from 
being made available to unauthorised individuals. Thus, where a file is 
sensitive, suitable identification of the requestor is required. Where it is very 
sensitive, involving criminal records^ for example, the person making the 
request may be asked to come in person to look at the material. If a person 
lives in Calgary and the file requested by him is in Ottawa, the department in 
question will make arrangements to have the material sent to either its own 
Calgary office, if there is one, or to the Calgary office of another department 
with whom it has an agreement for assistance in such cases. 

Administration of Part IV 

As far as the administration of part IV of the Act is concerned it may be 
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poioted ' out that the ministers of government institutions that hold federal 
information banks are responsible for its implementation and coordination 
in the departments and agencies they have responsibility for. They are respon- 
sible for the approval of exemptions and receive: reports of investigation from 
the PC and take the appropriate action. 

Besides, each department and agency has appointed a privacy coordinator 
whose task it is to ensure that the provisions of part I V of the Act are known 
and are being observed througlioiit the department or agency. 

However, the responsibility for the overall administration and coordina- 
tion of part IV of the Act is that of the Treasury Board. Not only is the 
Treasury Board responsible for the index publication as pointed out above, 
it is also responsible for preparing guidelines and procedure manuals for the 
implementation of part IV of the Act. 

The Treasury Board is further responsible for the coordination of the 
federal information banks. Since all collection of personal information 
implies some intrusion on individual privacy, the Act requires new controls 
for the governmentwide review of all use that is being made of existing infor- 
mation banks containing personal information, as well as special procedures 
for approval of new or modified banks. The purpose of these new controls 
is to eliminate unnecessary collection and ensure additional protection of 
personal information. In due course, procedures are intended to be established 
to implement these controls and to eliminate, for example, unnecessary 
duplication of information demands upon individuals by different govern- 
ment agencies. Unlike the other provisions of the Act, the coordination 
function applies to all personal information, whether it applies to statistical 
purpose or decisions related to individuals. Forms used for collecting infor- 
mation from individuals have got to be registered. Similarly, individuals 
must also be informed of the purpose for which information is being collected 
in relation to the published index. 

In case, however, any individual has any difficulty in enjoying the informa- 
tion rights conferred on him by part IV of the Act (and referred to above), 
he or she can approach the PC for the redress of a grievance or for necessary 
help. ■ 

THE OFFICE OF THE PC 

Section 58 of the Act constitutes one of the most significant provisions 
contained in part IV. It deals with the functions, procedure and powers of 
investigation of complaints conferred upon the PC. Hence a detailed exami- 
nation of this sections seems to be appropriate on our part. 

The Functions of the PC 

The PC shall receive, investigate and report on complaints from individuals 
who allege that they are not being accorded the right to which they are 
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eBtitled under this part in relation to personal information, coiiceriiing them 
that is .reco,rded in a federal information bank [(Section 58(1)]. Nothing 
however shall prevent the PC from receiving such complaints and investigat- 
ing them as are submitted not by an aggrieved individual but by a person 
authorised by him to act on his behalf [(Sub-section (2)]. In regard to the 
manner of conducting investigations, it has been laid down that every investi- 
gation by the PC shall be conducted in private [(Sub-section (3)]. It lias 
been further specified that while conducting an investigation it is not necessary 
for the PC to hold any hearing and no person is as of right entitled to be 
heard by the PC, But if at any time during the course of an investigation it 
appears to the PC that there may be sufficient grounds for making a report 
or recommendation that may adversely affect any person or any govern- 
ment institution, the PC, before completing an investigation, shall 
ensure that reasonable measures have been taken to give that person or 
institution full and ample opportunity to answer any adverse allegation or 
criticism and to be assisted and represented by counsel for diat purpose 
[(Sub-section (4)]. 

The Powers of the PC 

The PC has, in relation to the carrying out of an investigation, the powers 
of a human rights tribunal under part and, in addition to those powers, 
may, subject to certain limitations as the Governor in Council in the interest 
of national defence and security may prescribe, enter any premises occupied 
by any government institution concerned in the investigation and carry out 
therein such inquiries as the commissioner sees fit [Sub-section (5)]. 

Unfortunately, however, the PC’s role in regard to investigation 
of complaints is largely restricted and made dependent upon the discretion 
of the appropriate minister in relation to a government institution by Section 
54 of the Act. Although the existence of all government information banks 
must be made known, the Act provides ministers of the crown with the 
discretion to refuse access to a record contained in an information bank 
or a certain part of such record when, in their opinion, the record contains 
information which, if made known: 

— might be injurious to international relations, national defence or 
security or federal provincial relations; 

— would disclose a confidence of the Queen’s Privy Council for Canada ; 

—would be likely to disclose information obtained or prepared by 
any government institution or part of a government institution that 
is an investigative body 

^Powers of human rights tribunals to be appointed by the Human Rights Commission 
from time to time have been dealt with under Sections 39 to 46 of the Canadian Human 
Rights Act. 
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—in relation to national security 

—ill the course of investigation pertaining to the det&tion or 
suppression of crime generally, or 
—in the course of investigations pertaining to the administration 
or enforcement of any Act of Parliament; 

—might, in respect of any individual under sentence for an offence 
against any Act of Parliament 

— lead to a serious disruption of that individuars institutional, 
parole or mandatory supervision programme, 

— reveal information originaliy obtained on a promise of confi- 
dentiality, express or implied, or 
— result in physical or other harm to that individual or any other 
person; 

— might reveal personal information concerning another individual; 

— might impede the functioning of a court of law, or quasi-judicial board, 
commission or other tribunal or inquiry established under the Inquiries 
Act; or 

—might disclose legal opinions or advice provided to a government 
institution or privileged communications between a lawyer and client 
in a matter of government business [(Section 54 (a)(b)(c) (d) (e) (f) (g)]. 

The exemptions from the access, referred to in the above section, are 
undoubtedly capable of rendering the PC substantially ineffective in the 
performance of her duties under the Act for the following two reasons. First, 
the task of prescribing the exemptions from access has been left completely 
with the ministers of the crown. Thus, what sort of information would the 
PC’s clients have access to, is to be decided not by the PC but by the minister 
acting in his discretion. Second, the list of exemptions is not only longish 
but also fairly vague and ambiguous. Nowhere in the Act have the terms, 
‘national security’, ‘international relations’, etc,, been defined. Conse- 
quently, depending upon his judgement a minister of the crown may enfold 
anything that he wants within the ambit of these omnibus terms and deny 
any person a right to personal information. To remedy the provision regarding 
exemptions we intend to suggest the following. First, the discretion to 
decide about the exemptions should be vested in an independent body like 
the Supreme Court of Canada rather than in the appropriate minister.^ 

^After a ruling by the House of Lords in 1968 the doctrine of Crown Frivileges has been 
drastically modified. Under the changed situation what information could be withheld in the 
public interest is to be determined by the courts and not by the minister. For recent develop- 
ments in regard to administrative secrecy in Britain See : D.C. Rowat, Administrative Secrecy 
in Developed Countries^ New York, Columbia University Press, 1978. Essay on U.K. by 
R.E. Wraith, pp. 183-210. 
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Second, the omnibus terms such as national defence should be clearly 
defined, fii the Act through an amendment. Unless this is do,ne, the Act in 
general, and part IV in particular, shall hardly be of much avail to the people, 

'If a' person who intends to utilise the services of the PC is lucky enough 
to , cross the hurdles' posed by these exemptions, the PC might be able to 
investigate his or her complaint(s). After the conclusion of an investigation, 
however, if the PC finds that the complainant is not being accorded a right 
to which he or she is entitled under this part in relation to personal infornia- 
tioii concerning him recorded in a federal information bank, the PC shall 
provide to the appropriate minister in relation to the government institutioii 
that has control of that information hank a report containing : 

—the findings of the investigation and any recommendations that the 
PC considers appropriate; and 

—where appropriate, a request that, within a specified time therein, 
notice be given to the PC of any action taken or proposed to be taken 
to implement the recommendations contained in the report or reasons 
why no such action has been or is proposed to be taken [(Section 59(1 )]. 

At the same time, not to let the complainant guessing as to what is 
happening to his complainant, the PC is also obliged to report to the 
complainant, or to a person authorised by the complainant to act on his 
behalf, the findings of the investigation of a complaint. But in a situation 
where a notice has been requested of action taken or proposed to be taken in 
relation to recommendations of the PC, arising out of the complaint, 
no such report shall be made by the PC until the expiration of the time within 
which that notice is to be given to her (Sub-section (2)]. But in a situation 
where a notice has been requested of action taken or proposed to be taken in 
relation to recommendations of the PC and no such notice is received within 
the time specified for it, or the action described in the notice is inadequate or 
inappropriate or will not be taken in a reasonable time, the PC shall so 
advise the complainant and may include in the report such comments on the 
matter as she thinks fit [(Sub-section (2.1) 

The PC shall, within five moiiths after the end of each year, and such 
other limes as are appropriate, transmit to the Minister of Justice a report 
on the activities of the office since the date of last such report. And the 
Minister shall cause each such report to be laid before parliament within 
fifteen days after its receipt or, if parliament is not in session, on any of 
the first fifteen days after the commencement of its sitting. In any report 
submitted by the PC to parliament, the PC shall take every precaution to 
avoid revealing personal information and any matter which might relate to 
any of the exempted items mentioned by us above [(Section 60(l)(2)]. 

A discussion of some of the general provisions as well as the provisions 
contained in part 1,V of the Act above shows that they create quite a weak 
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iiistitution, that is, the office of the PC, for the protection of peoples’ infor- 
matioii rights. What kind of impact does it have on the performance of the 
role of the PC is a qiiestion worth looking into. This is what is being attempted 
below. , 

THE PC AS AN INFORMATION OMBUDSMAN 

Although one may not quite agree with the applicability of the ombudsman 
concept to the position of the PC, some of the provisions of the Act like 
removal by the Governor in Council on an address of the two Plouses of 
Parliament, do bestow upon it the semblance of a specialised ombudsman. 
We are, therefore, convinced that it would be really worthwhile to examine 
the role of the PC in the light of the ombudsman rhetoric. 

Most of the rhetoric about the need for an ombudsman is rather vague 
about the kinds of matters citizens or people would like to bring to him. 
But that rhetoric’s dominant theme is that he is a ‘peoples’ protector’ against 
the depredations of government. By virtue of its universal accessibility and 
expertise in public administration, the ombudsman is able to provide speedy 
justice to the citizens against public administration without any extra cost 
to them. No doubt, this vague rhetoric of ombudsman as the ‘peoples’ 
defender’ becomes still less intelligible when the scope of an ombudsmanlike 
official is confined to a specialised area. Nevertheless, it perhaps constitutes 
the only logical criterion for analysing the role of the PC in a critical manner. 
For a detailed examination of the PC’s role in the light of the rhetoric of the 
‘peoples’ defender’ one must try to seek answers to the following questions; 
Tiow many people make use of the services provided by the PC and in what 
manner?’ ‘How many of those who approach the PC for help are finally 
helped by her and in what manner?’ ‘Who seeks her help?’ ‘What sections 
or regions of the Canadian society do PC’s clients come?’ 

WHO AVAILS OF THE PCS SERVICES? 

In order to examine the questions raised above let us have a look at the 
nature and volume of work handled by the PC since the inception of her 
office. An examination of this issue is necessary because, ‘what if Canada 
had a PC and nobody ever utilised her services?’ Fortunately enough, 
that eventuality never arose in relation to the office of the PC. Requests by 
people for information had begun pouring in four months before the PC’s 
office commenced its functions. Similarly, complaints had also started flowing 
in within one month of the inauguration of the PC’s office. Table i(A) shows 
the total number of requests received by or in behalf of the PC during April, 
1978 to July, 1979. The Table indicates that whereas the number of requests 
received from the people varied between a minimum of 10 to a maximum of 
127 during 1978, the corresponding figures for the six months of 1979 under 
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report were 57 to 76. In, overall terms, whereas 611 requests. we.re received by 
or ill behalf of the PC in 1978 the corresponding number for six months 
of 1979 was 391. On an average, a large number of requests per month were 
received during 1979. Likewise, Table 1(B) shows that during the first nine 
months of 1978 a comparatively larger number of complaints were submitted 
to the PC by her clients than those during the subsequent seven months of 
1979. The range of complaints showed a distinctively downward trend during 
1979 in comparison with that of the year 1978. In overall terms, a total of 
576 complaints were submitted to the PC during 1978 and 216 during 1979. 
A comparison of Table i(A) and 1(B) indicates an interesting trend in 
regard to the ratio between the requests and complaints received by the PC. 
The data ostensibly give the impression as if there is an inverse relationship 
between the number of requests and complaints received by the PC during 
the years 1978 and 1979. When the number of monthly requests received by 
the PC happens to be high, as was the case in 1978, the number of complaints 
goes down. Conversely, when the number of requests goes down in 1979 the 
number of complaints goes up. 

Unfortunately, however, we are hardly in a position to offer any satis- 
factory explanation either in regard to the trend referred to above or the 
monthly fluctuations in the number of requests, on the one hand, and the 
number of complaints, on the other. Similarly, we also do not have any 
scientific criterion or criteria for judging whether the average level of 
complaints and requests submitted to the PC during the period under report 
is high or low. Nevertheless, looking to the experiences of other countries 


Table 1A REQUESTS RECEIVED BY THE PC DURING APRIL 1978 TO 

JULY 1979 


Month 

1978 

No, 

1979 

No, 

January 

10 

11 

February 

19 

63 

March 

127 

57 

April 

101 

62 

May 

55 

76 

June 

70 

' , 62' 

July 

55 ■ 

N.A. 

August 

30 

, N.A. ' 

September 

43 


October 

31 

■ 

November 

43 


December 

27 


Yearly Total 

',"611 

391 

X 

51 

65 

Grand Total 


1,002 


Source : Information Supplied by the Seeretamt of the Privacy Commissioner, Ottawa. 
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during the initial years of the implementation of their general ombudsman 
plans and those of the provincial and other ombudsman plans in Canada, 
the average number of complaints and requests received by the PC appears 
quite high. Such an assertion on our part seems to be appropriate and justi- 
fiable, especially in view of the restricted and specialised jurisdiction of the 
PC.® 

Table IB COMPLAINTS REGISTERED BY THE PC DURING APRIL 1978 TO 



JULY 1979 



1978 


1979 

A 


f 


r* 

■ 

Month 

No, 

Month 

No. 

April 

54 

January 

■61' 

May 

11 

February 

. 38' , ■' 

June 

114 

March , 

32 ■ . ■ 

July 

93 

April 

12 . 

August 

94 

May 

.32 

September 

38 

June 

19 

October 

33 

July 

22 

November 

47 

August 

N.A. 

December 

31 

September 

M.A. 

Yearly Total 

576 


216 

X 

64 


39 

Grand Total 



792 


Source: As in Table I A. 


We might further add that the act of approaching an agency like the PC, 
on the part of a person, for help is a demand behaviour. Hill was perhaps the 
first social scientist who attempted to develop a classification scheme for the 
categorisation of demand behaviour such as the act of complaining. Accord- 
ing to him, complaints, especially to an ombudsman, may be classified into 
two broad categories: the ‘offensive’ complaints and the ‘defensive’ comp- 
laints. If the complainant wishes either to extract something from the depart- 
ment or to criticise an action or the quality of an action it has taken, his 
complaint takes the form of an offensive demand. But if he simply wishes to 
defend or protect himself against an action or contemplated action by the 
bureaucracy and lodges a complaint, his complaint is of a defensive nature. 
After a considerable amount of thinking we reached the conclusion that the 
classification — ‘defensive’ and ‘offensive’ complaints — could be gainfully 
employed by us for analysing the role of the PC in the light of the ombudsman 
rhetoric. With this intention, we thought that we could treat the complaints 
submitted by the PC’s clients as the ‘offensive’ complaints and the requests 

®For one such provincial e.xperience cf: Sharma, pp. c?7., p. 1119. 
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for information as the 'defensive’ complaints. If the rhetoric of 'peoples’ 
defender’ is to hold, a vast majority of complaints submitted to the PC must 
be of a defensive nature rather than of being offensive. The last rows of 
Tables 1(A) and 1(B) respectively show that this was exactly the case. On the 
basis of these facts therefore we could argue that the PC has really been acting 
as the 'peoples’ defender’. Her role, so far, has clearly been that ofthe per- 
sonal information ombudsman of Canada. 

The foregoing facts however tell us little about the actual number of 
complaints redressed by the PC and the final consequences of the latter’s 
action in regard to those complaints. A cursory look at the data depicted in 
Table 2 gives us the answer to the question raised above. It shows that a 
vast majority of complaints remain pending during the month of their 
submission or may be even longer. The percentage of complaints that has 
remained pending during the month of their submission ranges from a 
minimum of 66.6 to a maximum of 100. Needless to add that the percentage 
of complaints in which either a satisfactory explanation or other necessary 
assistance has been given to the complainant is extremely low. By and large, 
equally low has been the percentage of cases in which a final resolution of the 
complaint has taken place or proven justified within the same month. But 
the element of delay hardly has anything to do with the efficiency of the PC 
or her secretariat. It is in fact to a very large extent inbuilt in the Weberian 
concept of bureaucracy as well as in the provisions of the Act itself. 
Section 59(2), referred to above, provides sufficient opportunity to the 
Canadian bureaucracy for delaying their response to the queries received 
from the PC. The net result therefore is that prompt remedial action by the 
PC takes place in a marginally small number of cases. The delay on the 
part of the PC in the disposal of peoples’ grievances might have been the 
main cause of the lower number of complaints to her during 1979. 

Having looked at the numbers of requests and complaints submitted to, 
and the manner in which they were disposed of by the PC, it seems logical to 
ask: ‘Which agencies or organisations of Canadian public admiiiistration 
have been the targets of larger number of complaints and why?’ 

THE MAJOR TARGETS OF COMPLAINTS 

During the period — April, 1978 to July, 1979 (both months inclusive), 
not all of the within-jurisdiction or scheduled agencies have been the targets 
of complaint by the PC’s clients. Of the 89 scheduled agencies^ of the federal 
government only 34 were actually complained against. And out of these 34 
a vast majority, that is, 24 agencies, accounted for less than ten complaints 
each during the entire period. We, therefore, arbitrarily decided to treat these 

^These agencies have been referred to as the scheduled agencies because of their specific 
mention in the schedule to the Human Rights Act. 
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24 agencies as minor targets of complaint and the remaining ten as the 
major. 

Table 3 summarises the entire position regarding the number of complaints 
accounted for by each one of the ten principal targets of complaints. It is 
absolutely clear from the data that the Canadian Penitentiary Service account- 
ed for the highest percentage of complaints not only among the principal 
targets of complaints but, also, in overall terms. The Royal Canadian Mount- 
ed Police accounted for the second highest number of complaints, that is, 
over 10 per cent. On the whole the ten agencies accounted for 703 complaints 
or 88.7 per cent of the total complaints submitted to the PC during this 
period. The remaining 24 agencies accounted only for the remaining 11.3 
per cent complaints. These facts therefore provide clear guidance to the 
Treasury Board (the principal administrative agency responsible for the 
implementation of part IV of the Act) as to where it should concentrate 
its main efforts for achieving substantial results in regard to the freedom of 
information rights of the people. 


Table 3 MAJOR TARGETS OF COMPLAINTS TO THE PC BY RANK ORDER 
DURING APRIL 1978 TO JULY 1979 


Agency'Name No, of Complaints 

Per cent Complaints 

Canadian Penitentiary Service 

465 

66.1 

Royal Canadian Mounted Police 

72 

10.2 

Dept of National Defence 

38 

5.4 

Canadian Employment & Ins. Comm. 

37 

5.2 

National Parole Board 

27 

3.8 

Public Service Commission 

15 

2.1 

Dept, of National Revenue(Tax.) 

13 

. 1.8 

Dept, of Veterans Affairs 

13 

1.8 

Dept, of National Health & Welfare 

12 

1.7 

Dept, of National Justice 

11 

1.5 

TotalN. 

703 


Percentage of Grand Total of Complaints 

(88.7) 



Source: As in Table lA. 


COMPLAINTS AND INSTITUTIONAL CLASSIFICATION 

In order to understand why certain types of agencies (like the one referred 
to above) are targets of greater complaints than others, it might be hypothe- 
sised that the organisations or agencies that come into more direct contact 
with the public are normally likely to be subject to greater complaints by 
people than others which come into less direct contact.^® It may be further 

l^Larry B. Hill, The Model Ombudsman: Institutionalizing New Zealand's New Democrat 
ing Experiment, Princeton, N.J., Princeton University Press, 1976, p. 79. 
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hypotliesised that even among the agencies coming into more frequent 
contact the ones charged with ‘secretive-regulatory’ kind of work, e.g., police, 
taxation, correctional services, etc., are likely to surpass others belonging even 
to the same category. While studying the ‘client-public agency’ relationship 
Hill developed a threefold typology: the ‘client-serving’ organisations, the 
‘client-attending’ organisations and the ‘non-client-oriented’ organisations.” 
It might be quite appropriate for us to employ the same typology for examin- 
ing the ‘client-agency’ relationship in the context of the role of the PC. While 
doing so, “in more specific terms, we could hypothesise that the ‘client-attend- 
ing’ institutions would account for the largest number of complaints because 
of the often aversive nature of their contacts with the citizens, that ‘client- 
serving’ would be the second and that non-client oriented would rarely 
offend the public.”” 

For examining the aforementioned specific hypothesis we classified the 30 
federal agencies complained against by the PC’s clients (according to the 
predominant nature of their responsibilities) into the three categories. The 
agencies belonging to each one of these categories together with the number 
of complaints against each one of them are shown in Table 4. As predicted, 
fewer — 74 or 9.6 per cent — complaints were filed against non-client-oriented 
agencies even though that classification included exactly the same number of 
agencies as did the other two. The distribution of the remainder complaints 
among the ten client-serving and the ten client-attending agencies also fulfilled 
our expectations. Whereas the client-serving agencies accounted for 105 or 
13.7 per cent complaints, the client-attending, 588 or 76.6 per cent, of the 
total number of 767 purposively sampled complaints. In overall terms, the 
thirty sampled agencies accounted for nearly 96.8 per cent of the total number 
of 792 complaints submitted to the PC during the period under report. Hence, 
this aspect of our analysis of the facts also substantiates the role of the PC as 
the personal information ombudsman. 

Nevertheless, our examination of the PC’s role would remain incomplete 
unless we deal with the most significant aspect of it, that is, “Who complains 
to the PC and why ?” 

WHO COMPLAINS AND WHY 

Now since we know how many requests and complaints are submitted 
to the PC and against which agencies are these complaints directed, we must 
proceed to examine the question— -‘who uses her office?’ The two issues— how 
many complaints are submitted and against whom— are interrelated. The 
one cannot be properly and fully examined and interpreted without taking 
into account the other. In order to make the theoretical focus of our paper 

^^For a rationale underlying this classification see: Larry & Hill, op. cit., pp, 89-90. 
p. 91. 
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rather explicit, it might be argued that the PC’s clients (/.c.;her complainants) 
are involved in a pattern of consumption of ‘politco-legaf services which 
could be labelled as demand behaviour. Because they essentially define 
the PC’s mstitutional parameters, identifying the clients is of crucial 
importance. Whom we would expect to complain to the PC actually depends 
upon our perception of what it means to complain. All that we could be 
cocksure about the complainants is that they were themselves unable to, or, 
incapable of, reckoning with the administration. Hence they wished a 
"trouble-shooter’, that is, the PC to come to their rescue. Such a behaviour of 
complaining on their part may be subjected to two divergent interpretations 
in this particular context: (/) complaining to the PC is an act of assertion of 
one’s fundamental human "right to know’— that except for jurisdictional 
barriers to access, her clients should represent a fair cross-section of the 
Canadian populace; or (i7) complaining to the PC is a deviant act— hence 
her clients are most likely to be unrepresentative of various sections of the 
Canadian society. We intend to explore below, which one of the two inter- 
pretations fits the PC’s role more appropriately. 

In terms of the complainants’ barriers to access to the PC these are relative- 
ly greater. To begin with, the very specialised and statutorily restricted juris- 
diction of the PC may be recalled. The long list of exceptions prescribed 
under Section 54 of the Act (and reproduced above), really makes the services 
of the PC highly inaccessible for a person. In this behalf, we are quite inclined 
to fully agree with Ged Baldwin’s view that: 

But for the ingenuity and boldness shown by Inger Hansen, the present 

incumbent to the office of the PC, part IV of the Human Rights Act 

would not have been worth a damn. It would have been absolutely useless 

and unworkable. 

Thus, if somebody is able to utilise the services of the PC despite these 
rather extensive exemptions provided for in the Act, he or she should congratu- 
late Inger Hansen and one's good luck. 

Then, there are further barriers to access to PC in terms of the federal 
jurisdiction as well as the territorial jurisdiction. Only federal agencies 
specifically mentioned in the schedule to the Act may be complained against. 
But even in regard to these agencies, their offices located outside the territorial 
jurisdiction of the Canadian State cannot be complained against. 

Nevertheless, the most common barrier— a written and duly signed 
complaint — does not apply in regard to the mode of complaint adopted by the 

^^These views were expressed by Ged Baldwin (a P.C. M.P., and a renowned champion 
of the freedom of information and protection of personal privacy in Canada), at a seminar on 
freedom of information organised by the Department of Political Science, Carleton University, 
Ottawa, and the Access at the Carleton University, in November, 1978. The author partici- 
pated in the seminar as a rapporteur. 
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PC. The PC, accepts even, telephonic, 'telegraphic and verbal complai.nts. At 
times anonymous complaints are also accepted by the PC so as to relieve a 
complaiiiant from, the fear of possible reprisal or retribution by an admini- 
.strative authority. 

The barrier or citizenship or a landed-immigrant status which the Canadian 
bureaucracy seems to apply ritualistically in almost all situations is also not 
applicable in regard to the complaints procedure adopted by the PC. All 
persons who have lawfully entered Canada may complain to the PC. Further, 
no fee whatsoever is charged by the PC from her complainants. 

In sum, therefore, we could say that what makes the PC’s services most 
inaccessible is basically the wide and vague exemptions provided for under 
Section 54 of the Act. Given the necessary will on the part of a person, except 
for the above section, no serious hurdle stands in his way towards submission 
of a complaint to the PC. 

Plence, given the above jurisdictional and statutory impediments involved 
in complaining to the PC, we intend to find out what kind of complainants — 
deviant or representative — does such an arrangement produce. 

THE PCS CLIENTS: A PROFILE 

The following account regarding the social profile of the PC’s elients is 
intended to answer the question whether the act of complaining to the PC is an 
act of assertion of one’s rights or a deviant act pursued by a handful of 
unrepresentative Canadians. 

First of all we intend to find out : from which geographic regions of 
Canada do the PC’s clients come? Table 5 shows the distribution of the 
PC’s clients over the Canadian provinces. The facts contained in the table 
show that a vast majority of the PC’s clients come from Ontario although 
various other provinces are also represented ; that in spite of the high popula- 
tion, residents of Quebec are represented in very small number. The two 


Table 5 PROVINCIAL DISTRIBUTION OF PC’S COMPLAINTS— 
APRIL, 1978 TO JULY, 1979 


Froxincei Ter limy 

No. of Complamts 

Per cent 

L AibcrUi 

. 2 

4.8 

2. British Columbia 

5 

,'12.2 

3. Manitoba 

4 

9.7 

4. Nova Scotia 

2 ' 

4.8 

5. Ontario 

22 

53.6 

6. Quebec 

2 ' 

4.8 

7. Saskatechcwan 

1 ■■ ■■■■.". ■ 

2.4 

8. Yukon &NWT. 

2 

4.8 

9. Missing Values 

1 

2 4 


N 


41 
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provinces, namely, New Brunswick and the Prince Edward Island (PEL), 'are 
not represented at all among our respondents. However, the relatively higher 
percentage of Ontarians among our respondents, on the one hand, and an 
equally lower percentage of Quebecois, on the other may be explained 
respectively in terms of: (1) a higher population of Ontario and the location 
of the PC’s headquarters in Ottawa; and (2) our inability to prepare a French 
version of the questionnaire schedule. To a certain extent, the non-representa- 
tion of the residents of New Brunswick might also be for the same 
reason as that in the case of Quebec. However, the non-representation 
of PEL cannot be attributed to any other reason except to the element of 
chance. Nevertheless, if we do not take the specific proportions into account, 
the facts do indicate that geographically speaking the PC’s clients do come 
from all across the countiy. 

In regard to the sex of the PC’s clients Table 6 indicates that a vast 
majority of them — 85.3 per cent — are males. Women are underrepresented. 
Since, however, the Act permits an aggrieved person to nominate any one 
else to petition on his or her behalf, we could safely assume that in order to 
save their female family members and friends from unnecessary trouble, 
many of the PC’s male clients must have in fact represented them. 


Table 6 PC’S CLIENTS DURING APRIL, 1978 TO JULY, 1979 BY SEX 


Sex 

No. 

Per cent 

Male 

35 

85.3 

Female 

6 

14.7 

II 


Further, a look at the data contained in Table 7 shows that, in terms of 
their age, the PC’s complainants come from ail the four categories, that is, 
young, middle-aged, old and very old. Although there is a predominance of 
middle-aged persons among the PC’s complainants, other age-groups are 
also represented. Especially, persons belonging to the old age group are also 
represented is a fairly high proportion among PC’s clients. The reasons for the 
relative over-representation of the middle and old-age groups are not difficult 


Table 7 AGE DISTRIBUTION OF THE PCS COMPLAINANTS 


Age-group 

No. 

Per cent 

1. Young (below 25) 

4 

9.1 

2. Middle-Aged (between 26 and 50) 

23 

56.1 

3- Old (between 51 and 75) 

13 

31.7 

4. Very Old (between 76 and 100) 

1 

2.4 
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to seek/*^ The years of life, between 26 to 75 years of age, perhaps constitute 
the period when one is more active in one’s capacity as the subject or client of 
administration. Hence people belonging to these two age groups are bound to 
come into greater contact with the administration and, consequently, expe- 
rience a greater amount of displeasure and discomfort at the hands of the 
latter. Logically speaking, therefore, they are likely to dominate the number 
of complainants of the PC or any similar authority. 

In regard to marital status, there is a preponderance of married persons 
among the PC’s clients. The remaining marital status categories are also 
represented though unmarried persons count for a larger number of them 
than the rest. Table 8 depicts the whole picture in regard to the representation 
of marital status categories among the PC’s clients. 


Table 8 MARITAL STATUS OF THE PCS COMPLAINANTS 


Statin-Category 

No, 

Per cent 

Married 

23 

56.1 

Single 

8 

20.5 

Widowed 

2 

5.1 

Separated 

5 

12.8 

Divorced 

3 

7.6 


N= 41 


In a multi-cultural society like Canada, the representation of various 
linguistic groups among the PC’s clients also assumes a great deal of impor- 
tance. Table 9 shows that so far there has been a predominance of anglo- 
phones among the PC’s clients. Part of this higher percentage of anglophones 
among the PC’s clients might seem to be justified on account of their relative- 
ly higher percentage in the total population. But a greater part of this high 
percentage may more appropriately be attributed to our inability to prepare 
a French version of the questionnaire and the poor rate of our responses. 


Table 9 MOTHER TONGUE OF PC’S COMPLAINANTS 


Language 

No, 

Per cent 

English 

35 

85.3 

■■French 

2 

5.1 

Hungarian 

1 ■• 

2.4 

Ukranian 

. .. 1 

2.4 

Urdu (Paki) 

1 

2.4 

Chinese 

■ 1 ■ 

2.4 

"• '41 


^^This is just an arbitrary classification of age groups. It is, however, in no way intended 
to offend our anonymous respondents some of whom may not quite like this classification. 
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We assume, a large number of our sampled non-respondents were from 
amongst the Frenchphones. But, in spite of the constraints under which this 
research effort was pursued, Table 9 does indicate the fact that the PC’s 
respondents came from a varied range of linguistic groups. 

Facts in regard to race/colour of the PC’s clients show that the persons 
belonging to the white race, that is, the Caucasians predominate the number of 
PC’s clients. They account for nearly 92.6 per cent of the PC’s clients. The 
figure seems to be somewhat high even while compared with the approximate 
proportion of white population in Canada. In any case, however, three other 
races/colour are also represented among the PC’s complainants. Hence, 
ignoring their numbers or, their proportions in the Canadian population, we 
could still say that the PC’s clients come from different racial/colour groups. 


Table 10 RACE/COLOUR OF PC’S COMPLAINANTS 


Rocej Colour 

No. 

Per cent 

White/ Caucasian 

38 

92.6 

Indo-Pakistani 

1 

2.4 

Chinese 

1 

2.4 

Ukranian 

1 

2.4 

N= 41 

A probe into the religious affiliations of the PC’s 

clients reveals that the 

Protestants account for the highest percentage of her clients, the Catholics 
for the second highest and the atheist for the third. Other religious groups 
like the Jewish, Buddhist, etc., are also represented. Table 1 1 on the whole gives 
the impression that the PC’s clients come from a fair cross-section of the 

religious groups comprising the Canadian population. 


Table 11 RELIGIOUS AFFILIATIONS OF THE PC’S COMPLAINANTS 

Religion 

No. 

Per cent 

Protestant 

18 

44.0 

Roman Catholic 

9 

22.0 

Jewish 

2 

4.8 

Buddhist 

1 

2.4 

Anglican 

1 

2.4 

Orthodox 

1 

2.4 

Yoga- Karma 

1 

2.4 

.’Atheist 

8 

19.5 

N='' ■ '41 , 


A greater amount of heterogeneity, however, is evidenced by Table 12 
depicting educational qualifications of the PC’s complainants. The data in 
the Table indicate that those having below high school or high school and 
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bachelor’s degree qualifications account for approximately the same percent- 
age of the PC’s clients. Besides these, those having a Master’s or Ph.D. 
degrees are also represented but their numbers are not very significant. None- 
theless, the facts indicate that, in terms of their educational qualification s, the 
PC’s clients come from a cross-section of various educational groups or 
levels. ■ 


Table 12 EDUCATIONAL QUALIFICATIONS OF THE PC’S COMPLAINANTS 


Qualification Level 

No, 

Per cent 

Below high school 

9 

22.0 

High school 

10 

24.3 

Bachelor’s degree 

10 

24.3 

Master’s degree 

4 

9.7 

Ph.D. degree 

2 

4.8 

Others 

5 

12.2 

N= 41 


A cursory look at Table 13 shows that, in terms of their income levels, 


the PC’s complainants come from a fairly heterogeneous section of the 
Canadian. The interesting fact that the Table brings out is that those 
with an annual income of less than $ 5,000 and those with an income 
between $ 21,000 to $ 30,000 account for the same proportion of the PC’s 
complainants. The remaining income categories are also represented among 
the PC’s clients. 

Table 13 INCOME DISTRIBUTION OF THE PC’S COMPLAINANTS 

Income-Bracket 

No. 

Per cent 

Below $ 5,000 p.a. 

10 

24.3 

Between $ 6,000 and 10,000 p.a. 

7 

17.0 

Between $ 11,000 and 20,000 p.a. 

4 

9.7 

Between $ 21,000 and 30,000 p.a. 

10 

24.3 

Between $ 31,000 and 40,000 p.a. 

5 

12.2 

Above $41,000 p.a. 

5 

12.2 

N== 

41 



A further probe into the social position of the PC’s clients revealed that the 
‘lesser executive, professional and proprietoriar class accounted for the 
highest proportion among them. The class of ‘higher executive, professional 
and proprietorial’ class accounted for the second highest number of the PC’s 
clients with the skilled workers class coming very close to it. Nevertheless, 
all of the remaining professional classes were also represented. Table 14(A) 
shows the entire picture in regard to status levels of the PC’s complainants. 
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Table 14A SOCIAL STATUS OF THE PC’S COMPLAINANTS 


.Position 

No. 

Per cent 

Higher professional, executive and 

1 

17.0 

proprietorial class 

Lesser, executive, professional and 

16 

39.0 

proprietorial class ^ 

Clerical 

3 

7.3 

Skilled workers 

6 

14.6 

Semi-skilled workers 

4 

9.7 

Missing values 

5 

12.2 

N=: 

41 



Table 14B PROFESSIONAL AFFILIATIONS OF THE PC’S COMPLAINANTS 


Profession 

No. 

Per cent 

Administration/ Management 

10 

24.3 

Armed Forces 

3 

7.3 

Comp uter/ Fin anci al A n alyst 

4 

9.7 

Consultancy 

2 

4.8 

Engineering 

I 

2.4 

Law 

1 

2.4 

Medicine/Psychology/Psychiatry 

3 

7.3 

Teaching/Research/Student 

3 

7.3 

Self-Employed 

2 

4.8 

Retired 

3 

7.3 

Disabled 

2 

4.8 

Others 

2 

4.8 

Missing Values 

5 

12.2 

N=: 41 


Last but not the least, an examination of the professional affiliations of 
the PC’s clients showed that those belonging to the administrativc/nianagerial 
professions made the highest use of the service of the PC. Though a fair 
cross-section of professional people were represented among the PC’s clients, 
their numbers were relatively small. 

Hence the facts discussed above lend considerable amount of support to 
the first hypothesis : that the act of complaining to the PC is an act of assertion 
of one’s information rights under part IV of the Act; therefore, the PC’s 
clients come from a fairly representative group of the Canadian society. 

The entire discussion of the role of PC in the light of the ombudsman 
rhetoric of 'peoples’ protector’ shows that despite the statutory constraints 
imposed upon the PC by Section 54, the PC has been able to play her role as 
the information or privacy ombudsman quite effectively. 

In view of the foregoing discussion of the role of the PC what possible 
word of advice do we have for the Canadian people: Should we advise them 
to rejoice in the limited success achieved by the PC and therefore sit quiet or, 
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instead, caution them to rise to the occasion and take timely action w. 
suppose we would prefer to follow the latter course than the forerTn 
terms of our advice to our fellow Canadians. The niece of oWvtV , 

somewhat along the following lines 

The PC Government led by Prime Minister Clark, being in the first flush 

O power, scemsto beeurrentlyyeryenthnsiasticaboutkildiLL ooM^^^^^^^ 

among the highest priorities tf the clIrtrT, is 

in Canada today. Most likely, a draft Biil on freedom of'°r™°" 
be introduced in the very hrsLeek of^entr^t ™ 

freedom of info, -mation should take. In pursuance of Ir 

to bring about an open system of administration the PC ^^^^ention 

also oflate pronounced their intent to ovSui IL anSatorre'.','"' 

Act by the Spring of 1980 It ic KooiV n +t • Oflicial-Seciets 

s™=iani:rrr£SS^^ 

recently, no efforts whatsoever have been made in r 

law during the last four decades. Thus the unfortunate^^"^^ to change this 
servants official oblieations with combination of public 

the problems of es“Ce has *“•> 

upon the public servants and thr.«i^ legal obligations 

Meediess Jadd thaZ^^nta ““J erfitrion inTh'r* 

has had considerable intimidating effect uoon the mr, i °r 

while parting with even routine^J^rofTfo™ 

unscrupulous public servint« nnri ^ iv ■ ™tion. Besides, to certain 

handy foeoverClherirdldf " law comes quite 

of the p^ublirserlMte’^Mmml^ ^ ^ definition 

from the law for controlling espionage e lf muSoTth^^ complete separation 
would perhaps vanish in the natural 

important thing for Canadians to remember is thatthev ™^"while, the 

ensure that the proposed law? nn f ^ “^t they have to work hard to 
secrecy are: (1) enacted in very specifirand 

minimum and unavoidable exemnfinne n manner; (2) that only 

(3) .bat they ate ir. tube w'.nriSm^rof''' 

administration. But they must nnt lr.c»^ system of 

intend to suggest is: Hit the iron whit it is'hot No "= 

.i.esateachieved,.he.askofthePCwou.dt^ra;Xr<:^S^^ 


^^The Globe and Mail, Toronto, September 20, 1979 . 
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considerable extent. With minor changes in the provisions dealing with the 
powers and status of the PC, suggested by us above, the PC would be able to 
make a much stronger impact upon the functioning of Canadian public 
administration. 

Should however the Canadians wish not to heed our advice, such an 
opportime moment would perhaps never return. With the passage of each day 
in their office both Clark and his colleagues would grow wiser about the 
advantages inherent in a closed system of administration and become less 
and less averse to such ‘idiosyncratic’ values as an open system of administra- 
tion. The choice is entirely of the Canadian people, they may choose whatever 
they want. But they must not however forget that if they were to lose this 
opportunity, they would have lost it for a long time to come.^^ 

□ 


People’s Right to Information 

If government is to be truly of, by, and for the people, the people 
must know in detail the activities of government. Nothing so 
diminishes democracy as secrecy. Self-government, the maximum 
participation of the citizenry in affairs of state, is meaningful only 
with an informed public. How can we govern ourselves if we know 
not how we govern? Never was it more important than in our times 
of mass society, when government affects each individual in so many 
ways, that the right of the people to know the actions of their govern- 
ment be secure. 

—Foreword, The Limited States, Attorney General’s 
Memorandum on the Public Information Section of 
the Administrative Procedure Act, 1966. 


India, after the defeat of Mrs. Indira Gandhi and her Congress Party in the national 
election of March, 1977, the then Janata Party led by Shri Morarii Desai also started 
functioning with an equal amount of vigour and enthusiasm for restoring the civil liberties 
of the people and reforming administration. However, within less than a year of their expe- 
rience in office both Desai and his other party colleagues realised that these measures were 
no good. It is alleged that in regard to coercing the Indian press and the media the Janata 
leaders did not lag far behind Mrs. Gandhi. Hence, this advice. 


The Open Government and Its Enemies 
(With Apologies to Karl Popper) 


K. Seshadri 


O NE OF the essential features of democratic government is the enlighten- 
ment of the citizenry which enables it to participate meaningfully in the 
political process. Participation could be positive in the sense of supporting 
the government in power in its actions or negative in the non-pejorative 
sense of the term, which means protesting and opposing the polices of the 
government in power. This participation may be at various levels of involve- 
ment. But the important thing is that the citizenry be well informed in order 
to make its participation a real input into the system. Hence it is that there 
should be freedom of expression which would include freedom of the press 
and other mass communication media which should become forums for free 
expression of views without let or hindrance and w'ithout the fear of hearing, 
The knock at the doors of one’s house in the early hours of the morning’! 
The right to protest against the actions of a government is a fundamental 
right and a proper assertion of this right keeps the governments on the demo- 
cratic path of not only being responsible but also responsive. The concept of 
civil disobedience of Henry David Thoreau from whom Gandhi developed 
the political movement of civil disobedience is an expression of this right. 

The political system in a democracy works on a delicate balance and seeks 
to maintain this balance by acting on the enlightened and informed criticism. 
In order, therefore, to secure meaningful participation of the enlightened 
people, they should have access to all that passes in the administration, 
as otherwise, they will be reduced to the position of subjects. Thomas JefFerson 
asserted that people have the right to alter the government which becomes 
destructive, ‘alter it or abolish it’. President Wilson went to the extent of 
asserting that there should be ‘growlers and kickers’. “We have forgotten 
the very principles of our origin”, he said, “if we have forgotten how to 
object, how to resist, how to agitate, how to pull down and build up, even to 
the extent of revolutionary practices, if it be necessary to readjust matters”. 
I am deliberately quoting these two leaders and not any revolutionary leader 
only to emphasise the importance of dissent for the proper functioning of 
political leadership. 

For all these declarations, in actual practice, governments seek to cleverly 
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conceal what transpires, and give out only such information as is good in the 
‘public interest’ to be revealed. The questions that are pertinent here are: 
(/) What is public interest? Who is to decide what is in the public interest and 
what is against it? (h) How to prevent the lurking danger of tyranny that 
thrives under secrecy? (///) If the objective is to have informed citizenry, how 
can that be achieved without giving it access to all the transactions that the 
big government does in its name? If certain types of information are made 
available to the public at large, how to prevent the damage that might be 
caused to public tranquillity and national security? Before answering these 
questions, it is worthwhile to ponder over the dialectic of the coexistence of 
information explosion of the modern days and the non-availability of strategic 
and sensitive information. 

In the following lines we shall deal with the factors that have led to this 
paradox. 

THE THEORY OF SEPARATION OF POWERS 

This theory came in the wake of democracy so as to enable the different 
sections to act as check against each other’s powers. In a multi-class society 
this guaranteed the equal representation in the sharing of power to every 
class. Montesquieu felt that the concentration of the powers of law-making 
and law-enforcing and law-interpreting in the hands of one person or a group 
of persons, either elected or nominated, would be the very definition 
of tyranny. In operational terms this theory requires certain sequence in the 
functioning of governments — that is, the legislature as the representative of 
the people at large should first debate and the debate should be an open 
debate. After fully debating any question, by a majority, it should pass the 
legislation which the executive has to then translate into action and submit 
itself to the judicial review in case there is a charge of excess or any other type 
of arbitrariness in so translating the will of the legislature. This has eroded. 
Executives have become powerful and very often bypass the legislature. 

POLICY-MAKING 

The orthodox separation of powers is impossible and every student of 
political science knows how these three wings keep transgressing and poaching 
into the realms of the other. But the most important thing here is 
the ascendency of policy over legislation. This alters the old order of prece- 
dence. The executive lays down the policy in the administrative corridors 
and goes ahead pursuing this policy and, in course of tiraCj seeks the ratifica- 
tion of the legislature for the action already launched. If it fails to obtain the 
legislative approval it quits, but this is rare, because of the functioning of the 
political parties. Mostly policies are decided upon elsewhere and they are 
very often ritualistically placed before the legislatures for this ex post facto 
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approval. The reason for this development is the complicated and highly 
specialised knowledge that is required to do the business of government in 
the modern days. 

In the US, there has been an allegation that the executive has been success- 
ful in circumventing the provisions of the constitution, as stated in Article 2, 
Sec. 2 wherein the Senate is given the power of veto over commitments made 
to another country by virtue of treaty that it may enter into. The executive 
enters into what is called the ‘executive agreement’ which does not have any 
constitutional sanction. As an example of the proliferation of these executive 
agreements may be mentioned the following facts. In 1920 the US had entered 
into 25 treaties and only 9 executive agreements. But by 1968 it concluded 16 
treaties and 266 executive agreements. By the end of 1971, it had a total of 
947 treaties and 4,359 executive agreements. 

The plea is that disclosures of certain actions of the executive would be 
prejudicial to the seeurity of the state. 

SCIENTIFIC AND TECHNOLOGICAL REVOLUTION 

Policy-making today even in a less advanced country cannot but be influ- 
enced by the advances in science and technology. The legislators are generally 
lay men who do not understand the complexities of the modern days and to 
go back to the days of Montesquieu is a far cry. Let me quote Robert A. Dahl. 

It may have been realistic for Rousseau or JeSersqn or the framers but 
it would be profoundly unrealistic today to expect citizens, or even highly 
educated ones, to have enough technical knowledge. Think of the complex- 
ities of current policy decisions: breeder reactor, B-1, Trident, Middle 
East, catalytic converter, inflation-unemployment trade-offs, rate of 
increase in money supply; costs and administrative problems of alternate 
health care arrangements, SST, Amtrack, limitations on artificial losses, 
outer continental shelf.... Most of the time— all of us are ordinary 
citizens without a great deal of technical knowledge about matters like 
these.^ 

One wonders whether many of our legislators have heard of some of these 
things. Modern governments cannot be run on emotional shouting regarding 
the introduction of Hindi terminology in the armed forces while the more 
important technical problems of defence stare us in the face nor can populistic 
rabble-rousers on cow slaughter or some such slogans take the society forward 
and assure better living to its people. One should think several times before 


^Robert A. Dahl, “On Removing Certain Impediments to Democracy in the United 
States”, Political Science Quarterfy^ Spring, 1977. 
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lie pontificates to a gathering of experts on how they should: proceed with their 
technical work. 

This is not to plead in favour of meritocracy, but to stress the need for 
balancing democracy with technocracy. Linking roles have to be played by 
various intermediaries so that more and more information is made available 
to the citizens in general, 

. RISE, OF THE EXECUTIVE 

The world has travelled very far from where men like Washington and 
Jefferson 'left the US politi^^ and now political parties have come to stay. 
Partyless democracy as is advocated by our own leaders like late Jayaprakash 
Narayan and others is a far cry. Till that can materialise we are doomed to 
party life in politics. This, coupled with the highly tcchnicaliscd nature of 
policy-making, has increased the power of the executive. The crescendo of 
executive high-handedness was witnessed in US during the Watergate crisis 
and in India during the emergency imposed by Mrs. Indira Gandhi. The key 
factor in both these cases is the secrecy of executive operation. Mixon invoked 
'executive privilege’ and refused to part with the tapes giving full details 
regarding the operations that were secretly and criminally conducted. 'Execu- 
tive privilege’ is enjoyed by the President of the US and by the executive officials 
accorded the right by the President. For a long time, there was no legal 
method by which this privilege could be denied to the executive officials. 
But in 1974, the Supreme Court made a landmark by establishing a precedent 
by a unanimous verdict ordering President Nixon to release the recorded 
tapes with allegedly criminal information [US vs, Mixon, 41 8 US 683 (1974)]. 
Mrs. Gandhi, not being under any such democratic obligation, could muzzle 
all opposition, gag the press which became servile, and bribe the intellectuals 
who in retrospect became great champions of freedom, and conduct all 
operations in secrecy with the help of organisations like the RAW. Ail 
these were with good intentions of giving India a tough government, since 
men like Gunnar Myrdal had accused India of being a 'soft state’. (This is 
again a misnomer because India was never soft to those who worked for 
transformation of the society, while it certainly was to economic 
criminals). 

ADMINISTRATIVE STATE 

The enormous increase in the governmental activities in the modern age 
has won for it the sobriquet ‘The big government’. Even in US the increase 
in the size of bureaucracy after the Second World War is too well known to 
be laboured. The nature of the bureaucracy and its resilience are also well 
known. While political leaders may come and go, administrators give the 
continuity and the brains trust for running the government and the result 
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is that iiomiaHy it is at one’s peril that any serious political leader can ignore 
their ' warning or refuse their encouragement and administer without 
consulting them. This is the era of ‘administrative state’, to put it in a 
nutshelL. , 

■ ■ Sayi'iig this does not mean that the administrators always can have their 
way merely because they have the records, precedents and the specialised 
Inowledge with them coupled with an espirit de corps. Max Weber did not 
say anything like that though many would attribute this to him. Mrs. Gandhi 
in our country in the recent times showed how fragile this bureaucratic 
neutrality and fortitude can be if only proper rewards and punishments are 
exhibited in the show-case. The various chief ministers in many 'States are 
doing this with impunity. An atmosphere of fear and nervousness pervades 
and this takes the shape of civil service neutrality—with a vengeance. 

Administration gives a cover to governmentai actions since what transpires 
in the dark corridors of the bureaucracy normally is not made public. While 
decisions of a political nature are public decisions, the deliberations in the 
bureaucracy are generally ‘confidential’ or ‘secret’ or ‘top secret’, and so on. 
The civil servant is covered with an anonymity clause and the public have 
therefore no access to what transpires in their deliberations and what sort 
of ‘note’ they put up for the consideration of the political leader in the govern- 
ment. There is also no knowing whether the note that is put up is not put up 
after a considerable arm twisting by the political boss on promise of reward. 

Thus the administration affords a cover to the policy maker from the 
prying eyes of the public critic. By a sleight of hand, as it were, all political 
decisions are converted into administrative decisions and thus rendered 
invisible to the public gaze. As K arl Mannheim said, the fundamental tendency 
of all bureaucratic thought is to turn all problems of politics into problems 
of administration.^ Then they get converted into management issues. 

Once a thing becomes administrative then the need for making it an open 
issue is overcome and the accessibility to the public is dependent upon the 
officials’ whim. Quito usually, information is, ‘classified’ thus foreclosing any 
attempt at public examination. 

The difficulty in clogging the legitimate channels through which informa- 
tion has to flow normally is that it finds illegitimate channels to flow. Informa- 
tion is like liquids, that is, you cannot suppress it. There is a Pascal’s law of 
information! It will pass as rumour which in the long run defeats the very 
purpose for which information was suppressed. This was very clearly witness- 
ed during Mrs. Gandhi’s emergency regime, when through the draconian 
press restrictions normal flow of informaton was choked and rumours did 
the havoc. In the political system the feedback mechanism has to be well 
oiled so that administration can act in a way forestalling a potential 
danger. 

^ ^Karl Mannheim, Ideology and Utopia^ 1952, p, 105. 
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PLEA OF SECURITY ■ 

In the name of defence or maintenance of public order, • many a time 
administration keeps the public away from various types of information. 
It is not in the public interest that public should know about some of the 
happenings lest , such knowledge should jeopardise imtioiial- security or 
domestic peace. 

It is generally agreed that certain types of defence information, both 
during a period of national emergency and even in normal periods cannot be 
divulged to the public. For example, like our Official 'Secrets Act of 1923 
(updated to April 1974), every country has similar Acts to deal with defence 
secrets. As the report of the Press Law Enquiry Committee of 1948 (para 64) 
says: 

It is a well recognised principle that matters, which must remain secret 
in the interest of the state, should not be allowed to be disclosed and this 
limitation of the right of freedom of expression has been accepted in the 
United Nations Conference on Freedom of Information and the Press. 

Though a cursory reading of the OlScial Secrets Act of 1923 as amended 
in 1953 would reveal that it deals with espionage and punishment for it, 
there is a blanket clause in section V which brings wrongful communication 
within the mischief of the Act. All oiScial information can be deemed as 
‘wrongful’ if so required by the executive, bent on punishing either the press 
or the individual who exposes anything that happens in government that the 
government itself does not reveal. Thus even trivial and unimportant things 
can be marked secret — as one may find many circulars in the innocuous 
Ministry of Food and Agriculture, for instance. One can understand secrets 
that pertain to defence or public safety during genuine emergency. In a 
democracy people have a right to know and the press has a right to expose 
the misdeeds of the government. The professional honour of a paper is 
dependent on its capacity to expose secrets if such exposure is in public 
interest and it is the fundamental right of a citizen to know what his represen- 
tatives are doing in his name. A well-informed citizenry is a guarantee against 
authoritarianism and corruption. As things are, what is happening in the 
country is that the unimaginative bureaucrat and the corrupt politician 
are reaping the benefits of the Act which is unchallenged by the public or the 
press that has been bought over. Even the parliament is kept in the dark. 
The Official Secrets Act read together with the service conduct rules complete 
the circle by which any divulgence of information to the public becomes an 
offence punishable in the courts of law. 

Nobody would deny that the safety of the country ought to get precedence 
over an individual’s right to know what happens in the portals of the secre- 
tariats. Every piece of information, by the ingenuity of the administrative 
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interpretation, can become a security issue without its being even remotely 
connected to safety. Thus the citizen can have no access to any information 
except as permitted by the whim of the official concerned. 

Let us see the cases of UK and the US in this regard. The first Official 
Secrets Act in UK was passed in 1889 which made it an oifence to communi- 
cate information obtained by virtue of one’s position as a civil servant. Again 
an Act to re-enact the Ofiicial Secret Act, 1889, with ‘amendments’ was passed 
in 1911 and another much more strict Act was passed in 1920. Though 
ostensibly these Acts were for the purpose of ensuring national security, 
in practice they were used against matters which could not be construed as 
espionage or violations of national security. A hangman named Pierrepoint 
was not permitted to publish his memoirs under threat of attracting the 
provisions of the Act! (Pakistan would for its own reasons may not pei'mit 
the memoirs of Tara Masih*, or his father would not have been permitted to 
publish his memoirs in which Bhagat Singh would figure). As alleged by Cecil 
H. King, the proprietor of Daily Mirror, these Acts are used to protect the 
reputations of the ministers (if they have any, that is) and, above all, of 
civil servants. One cannot accuse a civil servant and prove the charge because 
of the fact that one cannot get access to the document to deny it, though one 
has seen it and a minister may deny its existence. 

Profumo of Christene Keeler fame issued to the Sunday Pictorial 
which was to serialise the memoirs of Keeler, a ‘D’ notice through the inter- 
vention of the head of the security service which in war time was used to 
forbidding publication in a newspaper anything that is calculated to foment 
opposition to the prosecution of the war effort. 

By the Public Records Acts, for instance, documents are open for 
scholars for study after thirty years. Even there, some documents can be 
excluded. 

The government and the senior members of the opposition are agreed on 
one thing: that the less the public knows about the process of decision- 
making the better. Whether this is understandable confusion of what is 
politically and administratively convenient with what is in the public 
interest may well be asked. One consequence of this, among many, is 
that the British citizen has less protection when decisions affecting his 
private rights are made than in many western countries.^ 

The words ‘security’ and ‘public safety’ are hard to define and their 
definition is always tilted in favour of the govefument which, as and when 
challenged, comes out with its own ingenious interpretations and in so doing 
not only denies the citizen his right to knowledge but covers up many an 

♦Tara Masih was the professional hangman who hanged Mr. Bhutto and was paid 
Rs. 25. His father hanged Bhagat Singh. 

®Harry Street, Freedom, the Individual and the Law, Penguin Books, 1967, p. 232. 
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illegality or immorality or irregularity of the minister or civil servant. 

Contrasted to this, in the US there is an incessant war, as it were,, between 
the public and the press on the one hand and the government on: the other, 
for a wider dissemination of information and nothing like secrecy is generally 
acceptable unless certain conditions are fulfilled. We shall rapidly go through 
the process by which this confrontation takes place. It is interesting to see 
the way the press and the public in US played their part in making the govern- 
ment an open government. 

The constitution was conceived in the US on the basis of freedom of 
speech, press, and assembly. 

The first amendment to the constitution prohibits any law from abridging 
the freedom of speech or press. 

Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech; 
or of the press; or the right of the people peaceably to assemble; and to 
petitition the government for a redress of grievance. 

This amendment is quoted because its scope was stretched and the whole 
edifice of the constitutional right of the people to know and the press’s right 
to publish, was built 

From this it follows that if the people have a right to know they cannot be 
denied information that would enable them to participate and make the 
government responsibe to the public demands. It is a mandate that the 
government is a government of the governed and therefore the constitutional 
system requires that the people be adequately and honestly informed. 

If this means the government must, by and large, be conducted in a gold- 
fish bowl, so be it, for in no other way can it retain the consent of the 
governed. The first amendment was conceived as a basic safeguard of the 
public’s right to know as well as the press’s right to publish. Without the 
first amendment— indeed the whole Bill of Rights’^' we all know our 

Constitution would not have been adopted.4 


^ From 1950s investigative work was going on, which resulted in ‘significant amount of 
information... vital to the discharge of... constitutional responsibilities’ being released. 
‘‘Twelve years of solid investigative achievement were climaxed by the enactment by 
Congress of the ‘Freedom of Information Act’ (5 U.S. C. 552) which became effective on 
July 4, 1967. The legislation...has helped to open the doors of the bureaucracy to permit 
greater freedom of access to non-exempt types of information in countless numbers of cases 
over the past four years”. 

Sub-committee of the Committee on Government Operations, House of Representatives, 
Ninety-second Congress, June 23, 24 and 25, 1971, pp. 3, 4. 

^Hearings before a Sub-Committee of the Committee on Government Operations, 
House of Representatives, U.S., June 23, 24, 25, 1971, p. 10. 
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'The Freedom of Information Act of 1966 (PI 89“487) lays down that 
all government papers, opinions, records, policy statements and staffmianuals 
are to be made available upon request unless they were covered by one or 
more of the following nine exemptions. 

1. Specifically required by the executive order to be kept secret in the 
interests of national defence or foreign policy. 

2. Related solely to the internal personnel rules and practices of the 
agency. 

3. Specifically exempted from disclosure by statute. 

4. Trade secrets and commercial or financial information obtained from 
a person and privileged or confidential. 

5. Inter-agency or intra-agency memorandums or letters which would 
not be available by law to a party other than an agency in litigation 
with the agency. 

6* Personnel and medical files and similar files and disclosures of which 
would constitute a clearly unwarranted invasion of personal privacy. 

7. Investigatory files compiled for law enforcement purposes except to 
the extent available by law to a party other than an agency. 

8. Contained in or related to examination, operating, or condition reports 
prepared by, on behalf of, or for the use of an agency responsible for 
the regulation or supervision of financial institutions, or 

9. Geological and geophysical information and data, including maps, 
concerning wells. 

The 1974 Amendment to the Act refers agencies to expedite release of 
information, facilitates citizen’s access to courts to compel disclosures, and 
empowers judges to determine the propriety of any exemption. 

An individual can take the matter to a court if the government refuses to 
disclose the sought information and the burden of proving that the 
sought information comes within the nine exemptions will be on the 
government. 

In spite of these express provisions, there were complaints that a good 
deal of foot-dragging by bureaucracy, delay, excessive fee for data, cumber- 
some legal remedies, lack of involvement in decision making on request for 
data by public information officers, etc., were being practised. 

The problem of classification of documents has been, therefore, rather 
thorny since the basis for classification and the criteria for the different 
gradations like confidential, secret and top secret, and then the declassification 
or downgrading, have been on the anvil for quite some time. A panel chaired 
by the Assistant Attorney General, William Rehnquist, was appointed to go 
into the cmestion on classification and declassification of documents in 
January, 197L 
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EXPOSURE OF THE PENTAGON PAPERS 

As is common knowledge now, the whole issue of secrecy^ in goveminent 
blew up with the publication of the so-called Pentagon Papers by tlio New 
York Times ot the JmiQ 13,- 1971 and serialised it on June 14 and the 15 
when the Justice Department obtained a temporary court order restraining 
its further publication. 

This Study was commissioned by Robert' S. McNamara, now of the 
World Bank, then Secretary of Defence. ' W.W. Rostow, McNamara and 
General Westmoorelaiid were closely connected with Vietnam, misadventure 
during Lyndon B. Johnson’s period and the Pentagon Papers were commis- 
sioned by McNamara to study the policy decisions that dragged US into the 
Vietnam war. 

Since in the US the newspapermen act much more dynamically and 
independently than their counterparts in India, whose integrity was on trial 
during the short period of emergency, there is always an attempt to dig out 
more and more information and place it before the public even at great 
personal risk. These Papers leaked out and the New York Times began 
serialising them. The first one was on the Gulf of Tonkin incident and it bore 
the classification ‘top secret’. It concerned the period 1968. As stated earlier, 
there was a court order restraining further serialisation. 

Pentagon issued a statement on June 14 saying that it was concerned as 
it was a disclosure of a highly classified information affecting national security. 
In fact it ‘violated security’. 

A couple of hours before the publication on June 14, the Attorney-General 
John Mitchell telegraphically informed the New York Times not to publish 
the news since it would cause ‘irreparable injury to the defence interests’ of the 
US. It also attracted the provisions of the Espionage Law. (One wonders 
what the Indian editors would have done under the circumstances assuming 
that they could lay their hands on such information !) 

The New York Times refused to oblige the Attorney-General saying: “It 
is in the interests of the people of the country to be informed of the material 
contained in this series of articles.” 

Their attorney argued before the US District Judge that the order of 
prohibition by the court was ‘a classic case of censorship’ which is forbidden 
by the first amendment, which guarantees freedom of the press. 

“A newspaper exists to publish, not to submit its publishing schedule to 
the US Government”, argued Alexander M. Bickel, the attorney for the 
Times. In the Supreme Court six judges held in favour of the New York Times 
and three gave a dissenting verdict. William O. Douglas expressing the majo- 
rity opinion said: ‘‘Secrecy in government is fundamentally anti-democratic, 
perpetuating bureaucratic errors”. 

The Republican Representative Paul V. McCIosky said that the “issue 
of truthfulness in government is a problem as serious as that of ending the 
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war itself”. 

(Withholding the truth from the people cost both Profumo in England 
and later Nixon in US their position and prestige while withholding truth 
seems to be the only way to keep one’s position, whatever the prestige, in 
India). Perhaps Lyndon B. Johnson’s lament was right: 

My problem is not with the Bureaucracy with a capital B, but with a few 
self-satisfied bureaucrats in the Defence Department who thought they 
knew what was going on better than the President. I barely knew or saw 
them yet there they were disagreeing with my policy and leaking materials 
to the presss. 

Michael Harrington, an academician and Congressman gave his testimony 
to the aforesaid committee, which is worth quoting in this context to highlight 
the administrative subterfuges that enable them to convert insignificant 
things into matters of vital importance for national security and close it to 
the public. 

To put it in another way. Congress is no longer unequal partner in the 
American democratic process on par with the executive and the judiciary. 
Instead, we have become political eunuchs in matters of foreign policy and 
defence. 

Merely by classifying whatever it chooses, the administration can 
bar a Congressman from taking an active role in his constitutionally 
granted powers. 

The public action of the Pentagon study has been a great service, but 
these mistakes never should have been allowed to proliferate. History 
is fine but, if a mistake has been made, the discovery of that mistake 2 or 
3 years later offers the country little solace. The mistakes have been 
made in Vietnam and they cannot be undone. But had we the benefits of 
all the information perhaps minds may have changed earlier. That is a 
speculation, but there could have been fewer deaths — both American 
deaths and Vietnamese deaths....® 

In 1972 President Nixon issued an Executive Order 11652 cutting the 
number of departments and personnel with power to classify ‘top secret’ 
requiring the department to show why a declassification would damage 
the country. 

The final victory for a free press and citizen was the amendment to the 
Freedom of Information Act of 1974 (PL 89-487) which required the federal 
government and its agencies to make available to citizens on request all 

®Doris Kearns, Lyndon Johnson and the American Dream, New York, 1976, p. 299. 
•Hearings, op. cit., p. 227. 
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documents and records except those falling into certain categories which, by 
statute or trade or financial, personal, privacy considerations, are exempt. 
Court was given the power to go behind the ‘classified’ stamp on information 
sought by a citizen under the law. The Congress passed this legislation over- 
riding the veto exercised by President Ford. 

Still there is always the lurking corner for the executive to hide itself and 
carry on its activities without reference to the Congress, and withholding 
certain type of information from the citizen. But since both the citizenry and 
the press are vigilant, it is hard to conceive the possibility of the executive 
riding roughshod over the Congress as it did climatically during the time of 
Nixon culminating in the Watergate episode. 

All this does not mean that nefarious acts are not performed by certain 
agencies in the US. The CIA, the Pentagon, the FBI, are all the time 
involved in some act of destabilising some state or the other or obtaining 
information about individuals, tapping telephonic conversations, etc. The 
activities in Chile were brought to light in the Senate hearings under the 
chairmanship of Sen. Frank Church. 

In 1975, the Senate Committee on Intelligence was investigating the charge 
of murder of Patrice Lumumba of Congo by the CIA. An officer of the 
agency named Bronson Tweedy was interrogated since he was the chief of 
the African division’s agency for clandestine service. The officer, of course, 
suffered from amnesia and his memory had to be assisted by the production 
of cables he had sent to Leopoldville. Another officer admitted that he was 
asked by the agency to murder Lumumba. There is no accountability to 
anyone by either the CIA or the FBI in their secrecy of operation. It is a 
paradox of the western administration that while demands for greater 
openness in government in pursuance of an open society keep on being made, 
clandestine activities also keep up their pace at the same time. This is not to 
be cited as a defence of the senseless secrecy that shrouds administrative 
orders in this country. The bureaucrat in India seems to take pride in making 
everything look confidential and he be looked up to as the custodian of these 
treasures, which would prove in many cases to be just junk if exposed to 
public scrutiny. 

CONCLUSION 

The same quantum of openness that is demanded in some countries where 
the legislators are by tradition bound by certain norms may not be possible 
in all countries, but that should not be an alibi for too much secrecy. The 
separation of powers that informs US or UK also applies to India and it is 
essential to periodically examine that how this is being respected. An adminis- 
trative state does not mean an arbitrary administration and the sophistication 
that scientific and technological advancements have brought about should not 
mean that the administration has to be run purely by experts. They have to be 
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OB tap' more than ever before and their actions Iiave^to be scrutinised by the 
democratic processes. This would be possible not by appeals to populistic 
slogan moBgeriiig but by the participation of various organisations of profes- 
sional men and other iiiteriiiediaries in the various levels of decision-making 
which is done in public, excepting in the cases of iiatioiial security or commu- 
' nal barmony. Even in such- cases judicious divulgence of iiifoniiation is more 
likely to yield positive results than a- total blackout. As mentioned earlier 
such secrecy will only breed suspicion and rumours. 

Access to public information regarding actions of public men in their 
public role would tone up the morality in public life, especially of those in the 
bureaucracy where they enjoy the fruits of anonymity. If informed citizenry 
is tht sine qua non of a democracy it must be told more' than what the 
government hands out to the effete press. 

It is less the content than the administration of security regulations that 
endangers public information. The security officer has strong incentives 
to over-classify. At officers’ training schools, indoctrination emphasises 
secrecy and not disclosure. On duty, an officer soon learns that it is safer 
to forestall criticism by stamping a document ‘secret’ than by taking the 
risks involved in leaving off the stanip.'^ 

If public information dries up, suspicions increase, the citizens start thinking 
they are made victims of propaganda^ and finally they cease to be participating 
citizens. The ill effects of such a state of affairs are experienced belatedly, 
but terribly. To quote the U.S. columnist Walter Cronldte: 

The people of a democracy must demand access for the press to their own 
institutions and records, and elected officials... for they have a critical 
need to know. That is particularly true today, when acts and decisions 
of government can affect not only the welfare of millions across the 
country and around the world... but the welfare and options of the 
future as well. 

The democracy that permits its own elected or appointed officials to 
tell the people, in effect, that they have no right to know v/liat goes on 
ill public institutions, is a democracy flirting with disaster.^ 

□ 


’Harold D. Laswek, “The Threat of the Garrison State”, in Robert B. Disbman (cd.). 
The State of the Union, New York, 1965, p. 523. 

^Walter Cronkite, ‘Ts the Free Press in America under Attack”, Vital Speeches of the Day, 
March 15, 1979. 



Official Secrets and Freedom of Information 
in India 

M. Cfialapathi Ran 


D emocracy^ it has been said, exposes its sores, while autocracy 
whitens its sepulchres. Whether under democracy or autocracy, a 
substratum of administrative secrecy is essential. This has been so in all 
countries and in all conditions. There is, however, a difference: under auto- 
cracy, the administration uses secretiveness and censorship as weapons and 
does not allow what is known as a free press, if it does allow a press. Under 
democracy, conditions a.re not ideal, unless it is an ideal democracy, but 
the political climate is different and the conditions of public life are liberal. 
Freedom of expression is relatively greater. Democracy too differs from 
country to country. The publication of the Pentagon Papers and the exposure 
of Watergate by Washington Post reporters could have been possible only 
in the United States. 

India, following the British principle that the liberty of the journalist and 
the press is no greater, if no less, than that of the average citizen, based her 
Official Secrets Act, 1923, on the British Act of 1911, based on earlier Acts. 
This Act does not exhaust all the usual methods of administrative secrecy; 
it deals only with the more serious aspects of the vital interests of the state. 
It is generally recognised that highly secret information about vital interests 
of the state must not be allowed to be disclosed and this limitation on the 
right of freedom of speech and expression was recognised both by the United 
Nations Council on Freedom of Information and by the Council of 
Europe. ■ . ■ 

The Indian press has not claimed any right to publish information likely 
to be useful to the enemy in times of war or confidential government infor- 
mation likely to imperil public safety in tunes of emergency. It would not, 
however, accept the claim that any circular or note or instruction becomes a 
prohibited secret because it is marked 'secret’ or ‘confidential’. The press 
has claimed the right to publish confidential government information 
when its publication is in the public interest and the two basic limitations 
do not apply. It is a matter of professional honour and distinction for a 
newspaper to expose secret moves when public interest justifies such exposure. 
There could be no claim for protection on public grounds for such 
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papers as the Halleth Circular or the Puckle Letter of the days of the British 
Government. The press has also protested against the lack of clear and 
precise deiinition of ‘official secrets’ as far as it concerns publication. 

The Press Laws Enquiry Committee held that the necessity of guarding 
state secrets was not confined to an emergency and that it was not practicable 
to define which confidential information should be published in the interest 
of the public and without prejudice to the interests of the state. The First 
Press Commission did not suggest any changes in the law because of the 
reasonable manner in which the Act had been administered, though it agreed 
with the contention that merely because a circular is marked secret or confi« 
dential, it should not attract the provisions of the Act, if its publication 
is in the interest of the public. 

ADMINISTRATIVE SECRECY 

This is a timid approach. The need for administrative secrecy cannot be 
denied, but the interests of the public must be paramount in a democracy 
and the U.S. approach to the problem has been more positive. The basic 
principle is freedom of information, not administrative secrecy, public 
interest and not the passing whims of a party administration. Where the 
government, usually belonging to a party, can be distinguished from the 
administration, it has a right to preserve some vital secrets, not what it 
considers to be secrets but what public opinion and the supreme legislature 
of the nation consider to be secret. 

For instance, cabinet proceedings and decisions belong to a distinct 
category. In West Germany, in spite of the hangover of the way Hitler 
perverted the Weimar constitution, freedom of information has been reserved 
with sanctity in the constitution of the new Federal Republic. It has been so 
also in other continental countries. This is the modern trend in most modern 
countries. 

In India, the operative section of the Official Secrets Act is based on 
Section 2 of the British Act, which is considered out of date. It was passed 
against the background of fears of German espionage. None of the sections 
of this Act was subjected to detailed discussion or scrutiny. There have been 
reconsiderations and moves for liberalisation on the basis of the Franks 
and other reports. The Indian Act stands where it was. It would be unfair to 
keep it as it is when the British Act is sought to be revised and when it is 
known that, while British statutes have been copied, British practice has 
not been. An open government means the public’s right to information, 
and there is a rising demand for openness of government, which means 
that ministers and civil servants should accept as a matter of course that they 
must give full reasons for their decisions and must provide all relevant infor- 
mation about policies and proposals. 
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FREEDOM OF INFORMATION ACT 

It is ill' the United States more than in any other country that openness 
of government is accepted at least, in theory. The^ basis of the Freedom of 
Inforiiiatioii .Act, 1966, is that a democracy works best when the. people have 
all the information that the security of- the nation permits and that there 
should be no secrecy arouiid^ decisions which can be revealed without injury 
to the public interest , 

, The citizen’ s view of the U.S. Government has been summarised as : The 
people to a far greater extent than their leaders regard government secrecy 
as a prime obstacle to responsiveness. But both agreeThat openness and 
honesty in officials are a prerequisite to. successful contacts between, the 
leaders and the led. , 

- Justices Stewart and White wrote in- the Pentagon Papers case: It is 
elementary that the successful conduct of internatioiial diplomacy and 
maintenance of an effective national defence require both confidentiality and 
secrecy. Other nations can hardly deal with this nation in an atmosphere of 
mutual trust unless they can be assured that their confidence will be kept, 

PRIVACY OR PUBLIC DISCOURSE 

In the words of a constitutional authority on the disorderly relationship 
between media and government: If we ordered it, we would have to sacrifice 
one of two contending values, privacy or public discourse, which are ulti- 
mately irreconcilable. It is the content that serves the interest of society as a 
whole. 

The authors of the Freedom of Information Act clearly recognised that 
much foreign policy information which genuinely requires protection for a 
time in the public interest is not susceptible of precise definition. In enacting 
the law, the Congress left it to the chief executive, as the official primarily 
responsible for the day-to-day conduct of foreign, affairs, to determine by 
executive order what matters are 'specifically required .... to be kept secret 
in the interest of the national defence or foreign policy.’ 

The three classification categories were defined as extending to those 
matters whose unauthorised disclosure 'could reasonably be expected to 
cause exceptionally grave damage’ (top secret), 'serious damage’ (secret) 
or 'damage to national security’ (confidential). Since then there have been 
guidelines, declassification programmes, an effort at an effective information 
system and reform about policy and procedures. An effort has been made 
also to substitute a single definition, secret defence data, for the three exist- 
ing classification categories. Congressional oversight has been always 
favoured. 

The right of access to, inspection of, or copying of public records appears 
to depend largely on the provisions of a particular statute but there is no 
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general rule about public records and there are exceptions. There are. secret 
or privileged matters., Mandamus is an appropriate remedy to enforce a right 
to inspect and copy public records. The Freedom of Information Act. was 
passed to eliminate much of the vagueness of the old law and to strengthen 
its disclosure requirements. Its purpose was to provide a true federal public 
records statute by reqiii.rin.g the availability, to any member of the public, 
of all the executive branch records described in its requirements except those 
within some stated exemptions. The Act makes disclosure the general rule 
and permits only information specifically exempted to be withheld. Disclosure 
requirements are to be construed broadly, exemptions narrowly. 

CENSORSHIP 

There were earlier cases of censorship, passive or active. Alexander the 
Great invented postal censorship for his troops in the fourth century B.C. 
By his present name the censor dates back to ancient Rome. The two-men 
office of censorship was created in 443 B.C., entrusted with the responsibility 
of presiding over the census, involving not only the registration of citizens 
but an estimate of the duties each individual owed to the state. The scope 
of the office increased considerably in course of time, the censors determined 
the composition of the Roman Senate and propounded the moral code by 
which the population should abide. In Europe the idea of censorship was 
firmly established by the end of the Middle Ages. In the English-speaking 
world the first resounding blow against censorship was struck by Milton in 
his Areopagitica, The United States had her bill of rights only after the 
American Revolution. In the two world wars, the democratic world had to 
accept censorship. To the hangover of the two world wars, India had 
to add the imposition of foreign autocratic rule. 

After independence, India had to fight some defensive wars, and the 
Defence of India Rules were at work. After the Chinese attack of 1962 
and the failures of the Indian military machine, the Henderson Brooke report 
was kept a great secret, and in spite of a trickle of military memoirs, the 
failures have not been sufficiently discussed. Censorship laws, while obviously 
meant for protection of military secrets, have a way of slipping over into the 
field of opinion. ‘Information of value to the enemy’ is an elastic phrase. 
A democracy may need more criticism in a time of war than in normal times. 
The ‘shell scandal’ in the World War I, thanks to the enterprise of war 
correspondents like Col Repington, saved England from near defeat. 
Even military secrets can be predicted by voluntary agreement more than by 
censorship laws. But voluntary censorship also may be unworkable. Public 
relations and propaganda may help, but a way out is a kind of mutuality 
between the government and the press. 

The emergency was a great strain not only on freedom of the press but on 
the relations between the government and the press. Large areas of the 
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press were needlessly suspect' and treated as hostile. The cooperation of 
only the flattering and servile part of the press was sought. To the vagaries 
of censorship were added the vagaries of ministerial and departmental 
leadership. The remedies against this kind of situation are under theconsidera- 
tion of the Second Press Commission. 

Without a war or an emergency, the conflict between the administration 
and public interest, or in its most vociferous form, the press, does not cease to 
exist. But it need not be a constant war, if the two sides understand their 
respective roles in a democratic set-up. The public official does not share, 
like the press, intimate experience of the public’s mood. The press is publicity 
and lives in the now hackneyed phrase by disclosures. It is not necessary for 
it to share the government’s responsibilities in a narrow sense; it has its own 
responsibilities to the public. The public official has to work within a carefully 
marked preserve; he spurns or should spurn publicity. The same aim of good 
government and the differences in technique produces conflicts, but these are 
not rival but complementary processes. 

It is necessary for the administration to understand and accept that, 
apart from freedom of speech and expression, a free press is a prerequisite 
in a democratic set-up. Government is by debate. The administration has to be 
carried on in the full glare of publicity. The bureaucracy can afford and is 
expected to be responsive to criticism. The public official must be in the 
mood to understand the needs of democracy, the need for information, the 
need for public discussion, the need for the searchlight of publicity. In these 
days when governments seem to derive support for their arbitrariness direct 
from the people, they cannot object to the press deriving support from the 
same source and performing its functions without regard for the feelings 
of the rules. The press may not be what it should be, but till it undergoes 
transformation, it cannot abdicate its functions. The present unsatisfactory 
state of public relations in this country has not helped to lessen the irritability 
of government or the peevishness of some sections of the press. As a part 
of the administration, government information services can be more effec- 
tive in case they understand the role of the press, which includes access 
to alternative sources of information. It is possible to check and recheck 
information from parallel sources. The need is for more and more informa- 
tion. Few press conferences unfortunately serve this purpose. The importance 
of communicativeness lies not in submitting to unnecessary or unwholesome 
prodding but in accepting the democratic need for correct information. 

The right of fair comment has not been sufficiently understood by the 
public official and limits to it have not been understood by the press. The 
public official is entitled to fair play but not more than that. In Kelly vs 
Sherlock (1866), it was declared: 

A clergyman with his flock, an admiral with his fleet, a general with his 

army and a judge with his jury are all subjects of public discussion. 
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Whoever fills public position renders himself open thereto. He must 
accept it as a necessary, though unpleasant, appendage to his office. 

Lord Chief Justice Cockburn, in an earlier judgement in the case of 
Seymour V. Butterworth (1962), had said: 

Those who fill a public position must not be too thin skinned in 
reference to comments made upon them. It would often happen that 
observations would be made upon publicmen, which they knew from the 
bottom of their hearts were undeserved and unjust; yet they must bear 
them and submit to be misunderstood for a time because all knew that 
this criticism of the press was the best certainty for the proper discharge 
. of public duties. 

India cannot lag behind other democratic countries. This is no time to 
think of official secrets, ill-defined and arbitrarily enforced. It is time to 
think of a positive approach according to needs of freedom of information 
and accept the concept of open government with access for the public 
and the press to all kinds of information, including files, records and other 
documents. 

□ 

Open Government 

No statute or simple set of decisions will alter generations of 
received tradition. The new tradition of open government will emerge 
only through the practice of open government itself. The adjustment 
of the political sub-culture of the Public Service will inevitably 
be gradual. The very questioning of every example of secrecy is the 
essential beginning of such a process of change. The cumulative 
experience of ministers accepting the irrelevance of traditional concepts 
of responsibility; the exercise by public servants of whatever rights 
to freedom of speech may be recognised; the continual pressure 
parliamentary review of official secrecy; the use that may be made 
of whatever rights of access to information that may be created; 
the cumulative impact of the release of information which has tradi- 
tionally been withheld; the effect on the public service of more rigid 
procedural requirements for classification — ^it is through processes 
such as these that a new tradition of open government will emerge. 

— ^J.J. Spigelman, 

Secrecy: Political and Censorship in Australia, 
1973 
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A ll GOVERNMENTS have been practising studied concealment of 
information from the people, although the degree, extent and nature of 
such reticence would necessarily vary both synchronically and diachronically. 
Yet it is only recently that a demand for openness in the system of govern- 
ance has been made. What is more, this agitation has acquired an almost 
international dimension, sweeping across all the democratic countries of the 
world. The Vietnamese ‘escalation’ and the various startling disclosures 
about it created a valid distrust of the government which was only reinforced 
by the exposure of various scandals involving personalities holding or wielding 
political power. The debate, understandably, started in the West, and India 
could not remain completely untouched. But India has had its own reasons 
for feeling concerned over secrecy in government. The country knows too 
well — and too bitterly — that only recently the political executive of the land 
was indulging in the most reprehensible behaviour, all this rendered possible 
by its habit of not letting the people know about its doings. The Shah 
Commission of Inquiry (1977-78) has rightly cautioned : 

It has been established that more the elfort at secrecy the greater the 
chances of abuse of authority by the functionaries/ 

HISTORY OF SECRECY IN INDIA 

Secrecy by Persuasion 

Secrecy in Indian Government has indeed a long history — longer than 
in many other countries. As early as August 30, 1 843 the Central Govern- 
ment in India issued a notification asking its personnel not to communicate 
to the outside world any paper or information in their possession. What 
was happening at the time was that some civil servants were supplying infor- 
mation on matters relating to government to the press, which had begun 


^Report of the Shah Commission of Inquiry^ Third and Final Report, New Delhi, 
Controller of Publications, Government of India, 1978, p. 23L 
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emerging in India around this time — a practice causing occasional embarrass- 
iiient to the Government. It was precisely this indulgence which was sought 
to be curbed by this notification, which read: 

Some misconception appearing to exist with respect to the power which 
officers of both services (/.e., civil and military) have over the documents 
and papers which come into their possession officially, the Governor 
General in Council deems it expedient to notify that such documents and 
papers are in no case to be made public, or communicated to individua.ls, 
without the previous consent of the government to which alone they 
belong.^ 

Four years later, the Government of India felt compelled to reissue the 
earlier notification as the practice of purveying governmental information 
to the press and to others had not only not subsided but had in the meantime 
become more widespread. Some civil servants were even closely connected 
with the press in India. 

In July 1875 the Central Government laid down detailed instructions 
in a bid to regulate the contemporary administrative behaviour in relation 
to the emerging press in India.3 

Under these rules, no public functionary was permitted, without the 
previous sanction in writing of the government under which he immediately 
served, to become the proprietor, either in whole or in part, of any newspaper 
or periodical. It was laid down that such sanction was to be given in the case 
of newspapers or publications mainly devoted to the discussion of topics not 
of a political character, but such, for instance, as art, science, or literature. 
The sanction, moreover, was liable to be withdrawn at the discretion of the 
government. 

Secondly, public personnel were not absolutely prohibited from contribut- 
ing to the press; but the government wanted them to confine themselves 
within the limits of temperate and reasonable discussion. They, moreover, 
were prohibited from making public, without the previous sanction of the 
government, any documents, papers, or information of which they might 
have become possessed in their official capacity. 

Thirdly, it was the government that decided, that in case of doubt, whether 
any engagement of civil servants with the press was consistent with the 
discharge of their duties to their employer. 

These orders were widely circulated in 1875, but the leakage of happening 
within the bureaucracy did not completely stop. This indeed became a cause 
of concern for the government. As the business that began to pass through the 

^Government of India, Home Department, Public Proceedings, August 1884, 
Nos. 213-220. 

^Government of India, Home Department, Public Proceedings, August 1884, Nos. 
D. 213-220. 
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public offices became more important subsequently the government felt 
compelled in December 1878 

to remind all officers of the government that information received by 
them in their official capacity, whether from official sources or otherwise, 
which is not from its nature obviously intended to be made public, cannot 
be treated as if it were at their personal disposal^ 

Yet the new resolution did not depart from the basic pattern of the earlier 
notifications. The Resolution of 1878 did not entirely prohibit the disclosure, 
without special authority, of any information received officially. The govern- 
ment still preferred to trust the discretion and intelligence of the public 
functionaries holding places of trust. 

But His Excellency would impress upon all officers the serious responsi- 
bility involved in the exercise of this discretion. Whenever there is any 
room for doubt as to the right course to pursue, the orders of superior 
authority should be obtained before information regarding the public 
affairs is communicated to any one not officially entitled to receive it.^ 

There was yet another change effected in the seventies. For civil servants 
there was introduced a special clause in their covenants binding them not to 
divulge official secrets.^ 

So long, secrecy in government was an internal affair of the government 
of India. In 1884 the Secretary of State for India‘7 took up the case for 
secrecy, and wrote to India to initiate appropriate action in this direction. 
He enclosed a copy of the Treasury Minute of 13 March 1884 regarding the 
"premature publication of official documents’ and wanted India to adopt 
similar rules. The Treasury Minute reminded that 

the communications against which these cautions are directed are not 
confined to matter still under discussion, but include also the unauthorised 
disclosure of matter finally decided on, but as to which the manner and 

^Government of India, Home Department, Poblic Proceedings, January 1879, 
Nos. 95-96. 

^Government of India, Home Department, Public Proceedings, January 1879, 
Nos. 95-96. 

Hbid. 

^In Britain the press had by this time emerged as the fourth estate and there were some 
civil servants who were in the habit of communicating governmental information to the 
press. To check this practice the Treasury issued a circular in June 1873 warning that 
‘such breaches of official confidence are offences of the very gravest character which a 
public officer can commit* and cautioned that those who indulged in such practices were 
to be visited with extreme penalty (Government of India, Home Department, Public 
Proceedings, August 1884, No. 214). 
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the time of publication may be not less important than the matter itself. 
All irregularity of this latter kind would be the unauthorised comniunica™ 
i tions to the public press of an official document presented, or about 
to be presented to Parliament, but not yet actually circulated,^ ■ 

: The government fell in line with the Secretary of State for India’s ;views, 
and on 16 August 1884 issued a circular to this effect. 

To sum up, the existing arrangements prohibited making public, without 
the previous sanction of government, of any documents, papers or informa- 
tion acquired in an official capacity. Any information received in an official 
capacity, whether from official sources or otherwise^ not from its nafee 
obviously intended to be made public, could not be treated as if at the 
personal disposal of the recipient. Furthermore, public personnel were 
charged to use discretion and intelligence in disclosing information received 
officially, and, in cases of doubt, to apply to the higher authority. 

The weaknesses of these orders and the official circular of 1884 began to 
be realised in the next few years. These rules applied to the formal direct and 
avowed communication to the press and public official information. None of 
these orders, for instance, prohibited “the mischief of unguarded oral discus- 
sion of pending questions of importance, in the course of which items of 
information not designed for publication are allowed to get out.”^ This had 
to be plugged, and this was done through a resolution issued on 3 June 1885. 
This Resolution is important for two reasons. First, it consolidated all the 
earlier orders and circulars on the subject and thus became a document 
which was at once most comprehensive as well as authentic on secrecy in 
government. Secondly, it was itself marked ‘confidential’, and was specially 
forbidden publication in the gazette. This sets it apart from the earlier orders 
which were all published in the gazette. 

The introduction in 1853 of telegraphic communication in India had the 
effect of shattering the country’s isolation. Hitherto, the newspapers published 
in India were neither numerous nor widely circulated. Now, every statement, 
however inaccurate or incomplete, could be reported from one end of India 
to the other and from India to Europe in the course of a few hours. Journalists 
as a class are always interested in scraps of official gossip about men and 
matters under discussion in the bureaucracy, for all these make juicy stories 
for the papers. In India, moreover, public administration was the only 
institution capable of providing the press with the daily pabulum requisite 
for the nourishment of its enterprise and maintenance of its character. The 
journalistic pressure on the government was thus immense, which, in the 
latter’s eyes, needed to be regulated. This it sought to do by the Resolution 

^Government of India, Home Department, Public Proceedings, August 1884, 
^Government of India, Home Department, Public Proceedings, June 1885, No. 162. 
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of 1885. The Resolution said: 

No officer of Government not specially authorised in that behalf, is at 
liberty to communicate to the press, either directly or indirectly, informa- 
tion of which he may become possessed in the course of his official duty. 
A similar professional reticence should be exercised by all officers of 
Government in their private and unofficial intercourse with non-official 
persons, and even with officers of Government belonging to other 
Departments.... When an officer has in the course of his duty become 
possessed of special information not yet made public, he should always 
be strictly on his guard against the temptation of divulging it, even 
to other servants of Government, when these are not officially entitled to 
his confidence.... Officers of Government are bound to be as reserved in 
respect to all matters that may come within their cognizance during the 
discharge of their public duties as lawyers, bankers or other professional 
men in regard to the affairs of their clients.^® 

While promoting secrecy, the government was also in a way alive to its 
responsibility for flow of what it considered as legitimate information to 
outsiders, especially to the press. It made departmental arrangements for 
communicating to the press such information as might unobjectionably be 
given. The government had appointed in 1877 a press commissioner to 
liaison with the press and through whom official papers or information of 
value were given. Lethbridge was the first press commissioner in India. 

SECRECY BY STATUTE 

It must also be noted that hitherto the disclosure of the confidential 
information of government to unauthorised persons was punishable under 
the disciplinary rules, but it was not a penal offence as such. It attracted penal 
punishment since 1889 when the Indian Official Secrets Act was passed. 

Official Secrets Act, 1889 

Britain passed its first Official Secrets Act in 1889, and a unique 
feature of this statute was that it was applicable to ‘any part of Her Majesty’s 
dominions’ including India. This flowed from the overriding British belief 
that secrets were imperial in nature and thus the statute enforcing it must be 
applicable to the empire. Section 5 of the English Official Secrets Act, how- 
ever, provided: 

If by any law made before or after the passing of this Act by the legislature 
of any British possession provisions are made which appear to Her 

^®Government of India, Home Department (Public), Resolution No. 22A, dated 3 
June 1885. 
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Majesty the' Queen to be of the like effect as those contained in thiS' Act, 

: Her Majesty may, by Order in Council, suspend the operation within 
V . such. British possession of this Act, or of any part thereof, so long as such 
:law continues in force there, . and no longer, and such order shall have 
effect as if it were enacted in this Act 

In other words, the (British) Official Secrets Act, 1889 gave an option to 
India : ‘'You take this Act, or you frame a similar Act’. The English statute was 
already in force in India, but it was thought desirable to place it also on the 
Indian statute book in order to give it greater publicity and, secondly, —even 
more importantly — to bring its provisions into complete harmony with India’s 
own system of jurisprudence and administration. In other words, the English 
statute was re-enacted for India with such adaptations of its language and 
penalties as the nomenclature of the Indian statute book required. 

The Indian Official Secrets Act was thus passed in 1889. It was a brief one 
consisting of only five sections. But it covered a much wider area than the 
Resolution of 1885, and was directed against espionage as well as against any 
person to whom an official information ‘ought not, in the interest of the state, 
to be communicated at that time’, its overriding objective being ‘to prevent 
the disclosure of official documents and information’. An act of espionage 
was punishable with transportation for life or for any term not less than five 
years or with imprisonment for a term upto two years. Other disclosures 
were made punishable with imprisonment for a term upto one year, or with 
fine, or with both. The offences covered by it were: (1) the wrongful obtaining 
of information in regard to any matter of state importance, and (2) the 
wrongful communication of such information. 

The Indian Official Secrets Act, 1889 was amended in 1904, and as a result, 
it became a devastatingly severe piece of legislation. Indeed, the amendment 
was so harsh that it was described as an attempt to ‘Russionize the Indian 
administration’. In the place of the provision that a person, who entered an 
office for the purpose of wrongfully obtaining information, was liable to be 
punished under the Act, it was enacted that whoever, ‘without lawful authority 
or permission (the proof whereof shall be upon him)’, went to an office, 
committed an offence under the Act. Secondly, the amendment made all 
offences under the Act cognisable and non-bailable. The draconian nature 
of the amendment was thus plain. This was the time when India was touching 
new levels of political awakening and the emerging ‘seditiousness’ in the 
country provided the justification in the eyes of Lord Curzon to think of firmer 
measures for official security. Around this time, upholding of secrecy in 
official work was incorporated in the Government Servants Conduct Rules 
as well. Rule 17 said: 

A government servant may not, unless generally empowered by the local 
government in this behalf, communicate directly or indirectly to 
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government servants belonging to other departments, or to non-official 
persons, or the press, any document or information which has come 
into his possession in the course of his public duties, or has been 
prepared or collected by him in the course of those duties, whether 
from official sources or otherwise. 

Official Secrets Act, 1923 

In 1911 Britain replaced its Official Secrets Act, 1889 by the Official 
Secrets Act of 1 9 1 1 . As with its predecessor, the Act of 1 9 1 1 was automatically 
applicable to India unless India enacted a similar legislation for itself. This 
was a period of political uncertainty, even expectancy for India, and it was 
felt that this country stood on the threshold of a new political career. The 
Government of India, therefore, decided not to follow on the footsteps of 
Britain immediately but to wait till such time as the political picture 
became clearer. The Government of India Act, 1919 laid down the new 
framework of governance for the country and it was only after this consti- 
tution was put into operation that the task of updating the arrangements 
regarding official secrecy was taken in hand. The Official Secrets Act, 1923 
assimilated the relevant law in India to the law in Britain. 

Until the passage of the 1923 Act, the law relating to secrecy in India, it 
may be recalled, was contained in the Official Secrets Act 1889, as amended by 
the Act of 1 904 as well as in the Official Secrets Act, 1 9 1 1 of Britain. This, to be 
sure^ was an inconvenient arrangement and pointed the need for consolida- 
tion. The inconvenience was further accentuated when the British Act of 
1911 was amended by the Official Secrets Act of 1920 — primarily to incorpo- 
rate the experience gained during the First World War. 

The Official Secrets Bill, 1923 was submitted to a select committee of 
the (Central) Legislative Assembly which reported back in February 1923. 
The Bill was discussed in the Assembly on 14 and 24 February 1923 and was 
passed. 

The Official Secrets Act, 1923 makes provisions against two sets of events. 
It is, first, directed against espionage and in this respect has left nothing to 
chance. The provisions covering espionage are made extremely favourable to 
the state, and an individual can be punished even on faint evidence. For 
instance, the Act says that it shall not be necessary to show that the accused 
person was guilty of any particular act prejudicial to the safety or interests of 
the state; he may be convicted if, from the circumstances of the case or his 
conduct or his known character as proved, it appeared that his purpose was 
prejudicial to the safety or interests of the state. What is more, the Act says 
that a person may be presumed to have been in communication with a foreign 
agent if he has, either within or without (India), visited the address of a 
foreign agent or either within or without India, the name or address of, or 
any other information regarding, a foreign agent has been found in his 
possession. 
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The present paper does not concern itself very much with this provision. 

■ The second set of events covered by the Act relates to communication of 
official information to outsiders. The Act makes it a penal offence for any 
■person holding office under the government wilfully tO' communicate any 
official information to any person, other than a person to whom he is authoris- 
ed to communicate it. What is more, it is equally an offence for any person to 
receive such information. In other words, the statute sets out to punish both 
the 'thief’ and the 'receiver of the stolen goods’ ! This is contained in section 
5 of the Official Secrets Act, 1923, which is an exact replica of section 2 of the 
British Official Secrets Act. 

Section 5 of the Official Secrets Act, 1923 is a catch all, and there is hardly 
anything which can escape its staggering provisions. It has been said that 
over 2,000 differently worded charges can be framed under it ! Secondly, 
this section covers all that happens within the government; all information 
which a civil servant happens to learn in the course of his duty is official, 
and is thus covered under it. This section leaves nothing, and nothing 
escapes it. Thirdly, the Act makes a mere receipt of official information an 
offence. The fact that the information might have been communicated to a 
person contrary to his desire is irrelevant and does not immunise him even in 
the least! Fourthly, section 5 relates not only to a civil servant but to other 
persons also. It categorises four situations in which other persons may also 
be caught: 

1. Government contractors and their employees. The information that 
they learn in their capacity is 'official’ for purposes of this section of the 
Act. 

2. Any person to whom official information is entrusted in confidence 
by a civil servant. 

3. Any person in possession of official information which has been made 
or obtained in contravention of the Official Secrets Act. 

4. Any person coming into possession, by whatever means, of a secret 
official code word or pass word, or of information about a defence 
establishment or other prohibited place. 

Though palimpsest of the British statute, the Indian Official Secrets Act, 
1923 is much more severe in its application, in the sense that while in Britain 
only the Attorney General is empowered to initiate a prosecution for viola- 
tion of the Act, in India this power vests with the executive. Nor was the Act 
to remain in disuse for long. Soon after it was passed there was a case of a 
civil servant communicating to unauthorised private persons on matters 
coming to his cognisance in his official capacity and action was taken against 
him."^ 


^^Government of India, Home Department (Public), File 426 of 1923. 
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The catchment area of the Act is thus menacingly stupendous, capable as 
it is of apparently unlimited, expansion. Hari Singh Goiir rightly pleaded 
when he spoke in the Legislative Assembly: 

There is another fact, Sir, upon which I invite the attention of the Govern- 
ment relating to civil offences. Your provisions are so wide that you will 
have no difficulty whatever in running in any body who peeps into an 
office for the purpose of making some, it may be entirely innocent, 
enquiry as to when there is going to be the next meeting of the Assembly, 
or whether a certain report on the census of India has come out and what 
is the population of India recorded in that period. I hope, Sir, that you 
will work the civil side of it in a spirit of charity and that you will not use 
these provisions in a manner calculated to abridge and thwart popular 
liberties.^^ 

Secrecy having acquired sanctity from the statute of 1889 there was soon 
taken up an administrative exercise to dress it up with elaborate details. 
‘Memorandum of Instructions regarding the Treatment of Secret and Confi- 
dential Papers’ issued on 11 July 1917 points out: 

The... instructions (in respect of not divulging official information) 
apply generally to all documents and information in the possession of 
Government. Documents (including letters or other communications, 
official or demi-official, maps, books, pamphlets, etc.) which require 
additional precautions to prevent the disclosure of their contents, may be 
classed and marked as ‘secret’ or ‘confidential’, and should then be treated 
in the manner explained in the two following paragraphs. 

The contents of papers marked ‘confidential’... should be disclosed 
only to authorised persons or in the interests of the public service. They 
should not pass in the ordinary course through an office, but be dealt with 
only by the head of the office, and if necessary, certain trustworthy assis- 
tants, who should be specially authorised, for that purpose. If not passed 
by hand from one authorised person to another they should be sent in a 
sealed cover, or, as the practice is in some secretariat offices, in boxes 
provided with special locks. They should not be brought into ordinary 
proceedings, but should be separately recorded, and kept in the custody 
of an officer who is authorised to deal with them. If printed, the spare 
copies and the proceedings volumes should be treated with the same 
attention as the originals. As few copies of confidential papers as possible 
should be printed and a register should be kept of these showing how 
each copy has been disposed ot 

^^The Legislative Assembly Debates^ III, Part IV, 21 February 1923 to 14 March 
1923, p. 2784. 
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■ Papers marked 'secret’ are intended only for the personal information 
of the Government or individual to .whom they are issued and of those 
officers whose duties they affect. The officer to whom they are addressed 
is personally responsible that they are kept in safe custody and that their 
contents are disclosed to the officers mentioned above and to those only. 
They should be kept in the personal custody of the officer to whom they 
are issued, except in the case of Government secretariats, in which 
special arrangements may be made for their safe custody. When not 
ill actual use they should be kept securely locked up in a receptacle 
of which the key or keys are not accessible to any body except the officer 
responsible for them, and when in use care should be taken that access 
to them is not obtained by any unauthorized persons. A list of such papers 
should be kept by the officer responsible for them (or in the case of 
government secretariats under his orders) and, when relieved in his 
appointment, he will hand over both the list and the papers to his successor 
from whom a receipt or a charge certificate be taken. 

When sent by post confidential or secret papers should be enclosed in 
double covers of which the inner one should be marked 'confidential’ or 
'secref and superscribed with only the name of the officer by whom it is 
to be opened. The outer cover should bear the usual official address. 
Letters or packets containing confidential or secret papers sent by post 
should invariably be registered, and those containing secret papers should 
also be sent 'acknowledgement due.^3 

The foregoing excerpt, undoubtedly long and focussing on the mechanics 
of secrecy management, should enable a reader to peep into the minds of 
those charged with the responsibility of securing compliance with the Official 
Secrets Act. The detailed and copious nature of the instructions points out 
the gradual transformation of secrecy into a kind of 'secretism’ in official 
India. No less impressive was secrecy’s progeny ; itincludes 'top secret’, ^secret’, 
‘confidential’, and 'for official use only’, each having its own elaborate rituals. 

All this could be understood if one was aware of the contemporary ecology 
of Indian public administration. The nationalist movement was striking 
deeper roots in the country and there were also the extremist and terrorist 
forces at work. The colonial administration was naturally too anxious not 
only to keep itself insulated from the people at large but also to instal and 
maintain a sprawling network of checks and counter checks within the 
administrative system too. The then ecology induced the rulers to view 
utmost secrecy as but an integral part of colonial survival. 


^^Government of India, Home Department, Public-A, Proceedings, July 1917, 
Nos. 206-207, p. 24. 
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A colonial government had thus reasons tobe afraidof the people and deny 
them access to official information. Indeed, maximum secrecy in the perfor- 
mance of its operations is among the attributes, no less than prerequisites, of 
colonialism. It was, therefore, hoped that the theory and practice of secrecy 
would undergo a change with the ringing out of the old order and the ringing 
in of independence. This, regrettably, has not happened. 

It is over thirty years since India acquired statehood but the country 
has preferred to continue the Official Secrets Act of 1923 on the statute book 
making it applicable to both the Central and the State Governments. There 
were, to be sure, some amendments, primarily to make terminological changes 
necessary to bring it in accord with the terminology of the Constitution but 
its basic structure and spirit remain intact. 

The Official Secrets Act, 1923 was last amended in 1967 primarily “to 
make most of the offences punishable with greater sentences of imprisonment 
and make most of the offences . . . cognisable offences’^^ The Minister of State 
in the Ministry of Home Affairs elaborated: 

I will only remind him (reference is to a Member of Parliament) of the 
case of Amir Hussain who was prosecuted under this Act in 1963 for 
passing on some information — he was a Pak national — to Pakistan. 
When he was prosecuted under this Act, since under the provisions of this 
Act it was bailable, he was released on bail. Hejumped the bail, crossed 
over to Pakistan and we lost that case completely, because he was 
not traceable after that. I give this case only to illustrate the necessity why 
the provisions of this clause must be made non-bailable so that we do not 
take the risk in the matter of agents of foreign countries or enemies of 
India and allow them to escape the clutches of law like this.’'^ 

The Bill was passed in one sitting not taking even full two hours. While 
parliament was vividly alive to the dangers of spying it showed no awareness, 
much less understanding, of the wider implications involved in keeping 
governmental operations under a thick cloak of secrecy unwittingly, Parlia- 
ment opted for a role destined to keep it poorly informed and therefore 
weak in its relationship with the executive. 

The Official Secrets Act has thus kept the people in the dark about what has 
been happening within the government. It was the catch all provisions of this 
statute which encouraged the political leadership to pursue courses of action 
highly detrimental to public morality. The country’s leadership could commit 
with impunity all kinds of wrong, and the device that came handy was to keep 

^^Lok Sabha Debates, Fourth Series, Vol. VIII, No. 62, August 12, 1967, Col. 19283. 
^^Ibid.. col. 19299. 


the affairs secret from the outside world. Since the mid-sixties, particularly 
since the early seventies, there began to take place 'scandals’, but these were 
prevented from coming to full light by concealing information about them 
from, the people. If the government were more open, the scandals would not 
have been possible, and the nightmare of the internal emergency would have 
' perhaps been avoided. 

It was against such a setting that the election of 1977 was fought. 

The Janata Party made a special mention of promoting ‘openness’ in 
government in its manifesto of 1977.^^ By way of fulfilling this commitment, 
the then Home Minister, Charan Singh, constituted in 1977 a working group 
comprising officials from the Cabinet Secretariat, the Ministry of Home 
Affairs and the Ministries of Finance and Defence to find out if the Official 
Secrets Act, framed in 1923, could be modified so as to enable greater 
dissemination of information to the public. The working group laboured 
for months to reiterate the soundness of retaining without change or abridge- 
ment the statute of 1923. It argued that there was nothing in the Official 
Secrets Act, 1923 which stood in the way of flow of necessary information to 
the public. The very composition of the working group ordained the kind 
of verdict which ultimately emanated from it. Secrecy is a well-known device 
which bureaucracy presses into service to strengthen its power position and to 
minimise criticism of its action. Bureaucracy revels in secrecy. The ‘no 
change’ recommendation made by the working group serves only to confirm 
that ancient truth.^'^ Indeed, any other kind of recommendation would 
have been a surprise. 

i^The manifesto said : “The Janata Party promises an open government in a free society 
and win not misuse the intelligence services and governmental authority for personal and 
partisan ends. It will open and sustain a dialogue with the people at all levels and on all 
issues.” [Shakdher, S.L. (ed.), The Sixth General Election to Lok Sabha, New Delhi, Lok 
Sabha Secretariat, 1977, pp. 44-5]. 

^'^.It may be interesting to note the views of Max Weber (1864-1920) on secrecy. He 
observes: “Every bureaucracy seeks to increase the superiority of the professionally inform- 
ed by keeping their knowledge and intentions secret. Bureaucratic administration always 
tends to be an administration of ‘secret sessions’: In so far as it can, it hides its knowledge 
and action from criticism. The treasury officials of the Persian Shah have made a secret 
doctrine of their budgetary art and even use secret script. The official statistics of Prussia, 
in general, make public only what cannot do any harm to the intentions of the power-wielding 
bureaucracy. The tendency towards secrecy in certain administrative fields follows their | 
material nature: everywhere that the power interests of the domination structure towards 
the outside are at stake, whether it is an economic competitor of a private enterprise, or a 
foreign, potentially hostile polity, we find secrecy. The pure interest of the bureaucracy in 
power, however, is efficacious far beyond those areas where purely functional interests make 
for secrecy. The concept of the ‘official secret’ is the specific invention of bureaucracy, and 
nothing is so fanatically defended by the bureaucracy as this attitude, which cannot be 
substantially justified beyond these specifically qualified areas. In facing a parliament, the 
bureaucracy, out of a sure power instinct, fights every attempt of the parliament lo gain 
knowledge by means of its own experts or from interest groups. The so-called right of 

{Continued on next page) 
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Yet, India was expecting some loosening of secrecy in government, largely 
because of the 1977 Janata pledge and partly also because of the fact that 
wind everywhere was blowing in favour of openness in government. On 
30 August, 1978 Jyotirmoy Bosu stood up in the Lok Sabha to ask: 

Will the Minister of Home Affairs be pleased to state: 

{a) Whether his Ministry is aware of the fact that the British Official 
Secrets Act, which we follow here, is being amended allowing a right 
to the people to having access to all official documents other than the 
highly sensitive genuine ones dealing with the national security on 
the lines it is in existence in the Scandinavian countries; 

{b) even after Independence what is the reason for India to follow the 
outdated British pattern Act; 

(c) whether the Ministry would bring an Act to guarantee access to all 
official documents other than the highly sensitve genuine ones dealing 
with national security ; 

{d) if so, details there of ; and 

(e) if not, reason there of. 

The question was handled by the Minister of State in the Ministry of 
Home Affairs who observed : 

(a) The Government have seen press reports to the effect that the govern- 
ment of United Kingdom have brought out a White Paper indicating 
the likelihood of amendments to their Official Secrets Act. The 
exact scope of the likely amendments is not known. 

{b) The Official Secrets Act, 1923 has been amended from time to time to 
meet our requirements. 

(c) to (e) The provisions of the Official Secrets Act 1923 are designed 
primarily to safeguard national security and not to prohibit 
legitimate access to official documents and, therefore, no legislation 
to guarantee access to official documents, other than those dealing 
with national security, is considered necessary.’® 

The country is thus back to 1923— to ‘square one’— and is content to 
regulate its communication system with ‘we, the people of India’ along the 

{Continued from previous page) 

parliamentar:!^ investigation is one of the means by which parliament seeks such knowledge* 
Bureaucracy naturally welcomes a poorly informed and hence a powerless parliament at 
least in so far as ignorance somehow agrees with the bureaucracy’s interests”. [Gerth, H.H. 
and Mills, C. Wright (Trans.), From Max Weber: Essays in Sociology, London, Routledge 
and Kegan Paul, 1948, pp. 233-4.] 

^^Lok Sabha Debates, Sixth , Series, VoL XVIII, No. 32, 30 August 1978, Cols. 294-5. 
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network of the colonial Official Secrets Act of 1923. 

CRITIQUE OF SECRECY REGULATIONS IN INDIA ' 

Todays blanket secrecy pervades every nook and cranny of public 
administration in India, and there is, moreover, an apparent mindlessness in 
the manner of its application. The several reports on administrative and social 
issues continue to be treated as confidential long after they are submitted 
and thus are not made available to the citizen. This only prevents a public 
debate on the system of public administration appropriate for the country. 

One also notices a marked degree of selectivity, or an absence of uni- 
formity, in the application of the Official Secrets Act, and this in its turn 
defeats the principle of equity, a true hallmark of administrative ethics. 
Civil servants are occasionally seen in practice to bend the law and adopt 
a somewhat flexible attitude, the sharing of official information generally 
depending upon the personal equation between the civil servant and the 
recipient. Besides, it is rather widely believed that the Official Secrets Act 
is made to lie low particularly when western scholars approach for infor- 
mation.^^ Also it is alleged that information which has economic or 
commercial value is often leaked out to the more unscrupulous businessmen, 
thanks to the "carrots’ which they are in a position to dangle before the civil 
servants. Even otherwise, the phenomenon of missing files in government 
offices is none too unconspicuous, and this only indicates a general lack of 
professional seriousness on the part of the bureaucracy to observe the law. 
These apart, some civil servants apparently violate the secrecy regulations by 
surreptiously having an extra copy made of relevant official papers with which 
they deal, and keeping it with them; this official information they later 
utilise for writing articles and books. 

The present paper does not purport to suggest a complete abolition of the 
Official Secrets Act, So long as national sovereignties exist and national flags 
fly, a measure of secrecy in government must be considered to be legitimate. 
Besides, information on matters constituting what is called privacy 
and personal life of citizens must not be publicly paraded or even shared 
with other collateral agencies. In short, both national sovereignty and civili- 
sation point to the continued need for a measure of secrecy in government. 
Matters relating to national security and defence, internal law and order, 

^^See, for instance, the following observation made by Giria Kumar, “Paradoxically 
enough, Phillips Talbot, the present (/.e., in 1968) American Ambassador to Greece and 
former Assistant Secretary to State in the Department of State was given access to secret 
official documents for the completion of his doctoral dissertation on Tndia-Pakistan relations 
submitted to the University of Chicago several years ago. The following entry contained in 
a bibliographical publication may be of some interest to all of us: ‘2074 Talbot, Phillips, 
Aspects of India-Pakistan Relations^ 1947-52 (Secret Research), 1955’ (Stucki, Curtis 
W., American Doctoral Dissertations on Asia, 1963, p. 146)” (Girja Kumar, “Servitude 
of the Mind”, The Seminar, No. 112, December 1968, p. 20). 
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external relations, etc., are obvious examples of areas inpublic administration 
where secrecy is warranted, at least for quite some time to come. In this 
category can also fall negotiations with international organisations as well 
as between the centre and the units in a federal set-up, economic intelligence 
about citizens, matters having high commercial value, etc. 

In India, the Central Government should delimit the jurisdiction of 
secrecy, and initiate a process of de-secretisation of information in an imagi- 
native way. The law interfering with such a course of action must change, 
and equally important, The mandarinsV attitudes should be more positive, 
public-oriented and equity-based. The maxim guiding their action should be : 
“How much' more about the government’s, functioning can be given to the 
citizens”. Secondly, over-classification of papers is endemic in Indian admini- 
stration and this needs to be discouraged. There is an indiscriminate use of 
designations such as Top secret’, Tsecreth . Tonfidentiaf, etc. This entails 
unnecessary trouble and waste of time and has its danger in tending to lessen 
the attention which is paid^ to them. It is, essential that only such papers, the 
contents of which are in reality secret or confidential, should be so treated, and 
the decision in this respect should be of a fairly senior officer. Thirdly, there is 
at present no uniform criteria, much less scientific ones, governing the classifi- 
cation of official information. Nor is there any government- wide systematic 
review' of the existing classificatory practices'. Fourthly, there is presently an 
absence of any arrangement for de-classification of papers. No paper should be 
treated as secret or confidential indefinitely. Many documents in a government 
may be secret or confidential but only until the occurrence of some particular 
event or announcement. In such cases it is malicious to continue afterwards 
to treat them in this way. What is suggested here is that there should be 
periodic scrutiny of the classified documents. This scrutiny should be 
undertaken by fairly senior civil servants and should be at an interval 
of, say, five years. 

Today, the Government of India is collecting an unprecedented range and 
volume of information relating to citizens, and to this end it has created a 
number of organisations such as the Intelligence Bureau, Central Bureau 
of Investigation, Directorate of Revenue Intelligence, Directorate of Inspec- 
tion, Directorate of Enforcement (Foreign Exchange Regulation Act) etc. 
All these make serious and deep inroads into the privacy of citizens, which 
should cause concern to all right-thinking persons. It is necessary that only 
that information about citizens’ life which is absolutely necessary gets collect- 
ed, and it must remain available only to the organisation collecting it and for 
the purpose for which it is gathered. To avoid abuse, it may be good to create 
such agencies under well-defined charters of duties. 

EPILOGUE 

Administrative India puts the greatest weight upon keeping official infor- 
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mation secret. The Official Secrets Act has tended to socialise the civil service 
in a gravely negative frame of mind vis-a-vis the citizens, and this feature 
struck Paul H. Appleby in no uncertain manner. He sadly observed : “The new 
government has not yet got away from an arbitrary secrecy unnecessarily 
depriving Indian university professors and citizens generally of desirable 
information.”^® Excessive secrecy has been fostered by the law no less than 
by the civil service attitudes themselves; secrecy signifies the civil servants’ 
authority and authority ceases to be so if it gets shared. 

Such orientations produce deep contradictions in the larger socio-political 
system of the land. As the latter is still relatively new and in its infancy its 
growth processes inevitably get retarded for want of information about the 
government, which means from the government. Open society and closed 
administration ill go together. Over-concealment of governmental informa- 
tion creates a communication gap between the governors and the governed, 
and its persistence beyond a point is apt to create an alienated citizenry. This 
puts democracy itself weak and insecure. Besides, secrecy renders the concept 
of administrative accountability unenforceable in an effective way and thus 
induces an administrative behaviour which is apt to degenerate into arbitrari- 
ness and absolutism. This is not all. 

The government, today, is called upon to make policies on an ever 
increasing range of subjects, and many of these policies must necessarily 
impinge on the lives of the citizens. It may sometimes happen that the data 
made available to the policy-makers is of a selective nature, and even the 
policy-makers and their advisers may deliberately suppress certain viewpoints 
and favour others. Such bureaucratic habits get encouragement in an 
environment of secrecy; and openness in governmental work is possibly the 
only effective corrective to it, also raising, in the process, the quality of deci- 
sion-making. Besides, openness has an educational role in as much as citizens 
are enabled to acquire a fuller view of the pros and cons of matters of major 
importance, which naturally helps in building informed public opinion, no 
less than goodwill for the government. 

This apart, freedom of expression, a fundamental right, remains an incom- 
plete, even empty concept without the right to information, which the Official 
Secrets Act sets out to negate. Of what avail is this freedom if the channels 
of information to the public are extremely attenuated and dried up. Rightly 
has the International Covenant on Civil and Political Rights declared: 
Everyone shall have the right to freedom of expression : this right shall include 
freedom to seek, receive and impart information. 


®®Appleby, Paul H., Public j0ministration in India : Report of a Survey, Delhi, 
Manager of Publications, 1953^6^30;^ 



The Right to Privacy and Freedom of Information: 
The Search for a Balance 
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T he frightening growth of postwar technology, added to the ever 
growing insatiable appetite of government and commerce for personal 
information, has brought into force the question of the existence of the right 
to privacy. The right to privacy is considered to be one of the most basic of 
human rights, yet the governmental systems all over the world have been 
increasingly eroding this right. Democratic systems in particular are 
facing a dilemma between the individual’s right to be protected against 
interference (with his private, family or home life, or his physical or mental 
integrity, or his moral or intellectual freedom, or his private correspondence, 
written or oral, against the disclosure of embarrassing facts relating to his 
private life) and the public’s need for access to information in order to discuss 
policy issues intelligently and to exercise effective control over the govern- 
ment. The issue generally concerns the interface between the public’s asserted 
right to know and the individual’s right to determine when and what the 
public shall know of him. 

THE NATURE OF PRIVACY 

In order to discuss the controversy, let us first try to understand the mean- 
ing and nature of privacy. As generally believed, privacy implies a normative 
clement. It is the exclusive access of a person (or other legal entity) to a realm 
of his own. The right to privacy entitles one to exclude others from : (a) watch- 
ing, (b) utilising, (c) invading (intruding upon, or in other ways affecting), his 
private realm.^ Privacy, as some scholars regard it, is a living reality, the nerve 
centre of a whole creative personality. The health of the organism demands its 
unfettered freedom, consistent with the interests of the community at large. 
Ill conditions of tyranny it cannot flourish, and the individual then becomes 
a grey functioning cog in a soulless society.^ An exclusive freedom is thus the 

^See Ernst Van Der Haag, ‘On Privacy’ in J. Roland Pennock and John W. Chapman 
(eds.), Privacy, New York, Atherton Press, 1971, p. 149. 

^Donald Madgewitch and Tony Smythe, The Invasion of Privacy, London, Pitman ' 
Publishers, 1974, p. 177. 
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most essential element for him to grow and live with dignity ^ 

■ The norms invoked by the concept of privacy are diverse, not only in 
substance but also in the logical form; some grant immunities ; some are 
prohibitive; some are mandatory. There may be, cultures, indeed, with no 
norm-invoking concept of privacy at all, where nothing is held immune from 
observation, and anything may be generally displayed. It might still be 
possible, of course, to seek out private situations where one would not be 
observed, but it would never be a ground of grievance either that an action 
was or was not open for all to see or that someone was watching. Whatever 
the possible diversity, some privacy claims seem to rest on something more 
solid than mere cultural contingency.® It is the universal realisation of the 
fact that there still are certain areas in which an individual can himself be 
free from external restraint or observation, irrespective of the cultural 
permissiveness that seems to be the accepted basis of the right to privacy. 

THE NEED FOR THE RIGHT TO PRIVACY 

In many countries of the world, the right to privacy has long been indirect- 
ly protected by outlawing offences such as trespass or burglary, which can 
scarcely be committed without violation of privacy. But the need to protect 
privacy per se has become more salient now. For one thing, technology has 
made it possible to violate privacy without trespass, and, for another, 
powerful communications media find it more and more profitable to violate 
privacy in the service of public curiosity.^ Perhaps the most important 
emergent factor, as has been suggested by Arnold Simmel, has been the 
development of new technologies that threaten privacy from ever new direc- 
tions. These developments have greatly increased the possibility of observing 
the activities of individuals and groups, of disturbing their equanimity or 
internal balance, and of influencing or controlling their behaviour. Such 
possibilities may become realities unless effective social control mechanisms 
are developed. Law does provide one such mechanism but in a period of rapid 
social change, the heterogeneity of social norms and beliefs leaves much 
uncertainty and instability of behaviour in those areas of action which law 
does not seek to control, or fails to control.^ 

Technology provides the material potential for electronic spying and high 
speed record keeping and information retrieval; for psychological testing 
and psychiatric interviews; for the use of drugs and other psychological 
agents, as well as methods of physical deprivation, irritation, and coercion 
which, contrary to the victim’s wishes and interests, may unveil the secrets 

^Stanley 1. Benn, “Privacy, Freedom and Respect for Persons”, in J. Ronald Pennock 
and John W. Chapman (eds.), op. cit^ p. 3* 

-^Ernst Voan Der Haag, op. du, p. 130* 

^Arnold Simmel, “Privacy” in International Encydopaedia of the Social Sdences, Vol. 12, 
pp. 480-86. 


Th£ Right to Privacy and Freedom of 1119 

of Ms mind; and for the manipulation of groups to make people confess or 
turn informers. The chances that these methods will be used are vastly increas- 
ed' if the ideologies in particular countries are at hand to legitimise such use.^ 
Thus in circumstances when ideologies, political or religious, demand ortho- 
doxy of all citizens, or when confessions of guilt or the p unishment of persons, 
irrespective of proof of guilt, are considered justifiable on administrative or 
political grounds, spying and informing, forced confessions and coercive 
persuasion will flourish. Ideologies of religions, or political 'purity’, of ‘moral 
community’ or of ‘mental health’, can be and have been employed to legiti- 
mise the use of psychological techniques for the manipulation of behaviour 
in flagrant disregard of time-honoured concepts of personal integrity.^ 

There are, however, critics who hold dramatically an opposite views on 
this subject. One such critic of privacy, H.W. Arndt observes : 

The cult of privacy seems specifically designed as a defence mechanism 
for the protection of anti-social behaviour.... The cult of privacy rests 
on an individualist conception of society, not merely in the innocent and 
beneficial sense of a society in which the welfare of individuals is concerned 
as the end of all social organisations, but in the more specific sense of 
“each for himself and the devil takes the hindmost....” An individualist 
of this sort sees ‘the Government’ where we might see ‘the public interest’, 
and this Government will appear to him often as no more than one 
antagonist in the battle of wits which is life — or business.^ 

Despite these attacks on the right to privacy, scholars have been quick 
to point out that it is in the respect for privacy, as much as in any other single 
characteristic, that a free society differs from the totalitarian state. 

THE INFORMATION RETRIEVAL SYSTEMS AND ‘PRIVACY’ 

In recent times many governments have felt the need for the creation of a 
national data centre containing detailed biographical and personal informa- 
tion about individuals in various walks of life in a society — ostensibly for 
better planning and policy purposes. Such a move has, however, been 
frequently opposed as an infringement on the individual’s right to privacy. 
The resentment to the idea of a national data centre, collating all that is 
known about an individual from his past contacts with government agencies, 
is evoked by the close connection between the general principle of privacy 
and the respect for persons. Much has been made, of course — and no doubt 

^Arnold Simmel, op, cit, pp. 480^86, 

mid, 

®H.W. Arndt, Cult Q^?xiv 2 iOy*\ American Quarter ly,Vo\, 21, 3 , September 1969, 
pp. 70-71. 
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rightly— of the , dangers of computerised data banks, governmental or other- 
wise. The information supplied. to and by them may be false; or, if true, 
may still put a man in a false light, by drawing attention, say, to delinquencies 
in his distant past that he has now lived down. And even the most conforming 
of citizen s wo uld have reason for dread, if officials come to regard their compu- 
ters both omniscient and infallible. There is thus a real danger that iiiforma- 
tiDii may be used to harm a man in some way. The usual arguments against 
wire tapping, bugging, a national data centre, and private investigators rest 
heavily on the contingent possibility that a tyrannical government or uiiscror 
pulous individuals might misuse them for blackmail or victimisation. The 
more one knows about a person, the greater the power he acquires to damage 
him.^ 

In many countries a good deal of legislative intervention has been sought 
as a safeguard against the abuse of information power. Yet for some 
objectors at least it altogether misses the point. It is not just a matter of 
fear to be allayed by reassurances, but of a resentment that anyone — even 
a thoroughly trustworthy official — should be able at times to satisfy any 
curiosity, without the knowledge, let alone the consent, of the subject 

The difficult problem raised by modern technological devices for intruding 
upon privacy, or by information retrieval systems that tremendously enhance 
the efficiency of governmental record keeping, are important issues that have 
been dealt with extensively in literature at least in the context of developed 
societies. However, a common concern expressed in modern academic circles 
has been that while we are aware of the values of individualism, of liberty, 
and of the role that privacy plays in supporting them, we cannot disregard 
at the same the government’s need for information, or indeed of the personal 
values that come from solidarity rather than idiosyncracy . How, in a changing 
society, to keep the right amount of tension and the proper balance between 
the claims of autonomy and those of sociability is the problem which is the 
concern of academics and statesmen today. 

‘PRIVACY’ ‘SECRECY’ 

The issue of the Yight to privacyMs further complicated by the recent 
demand in certain societies for a more open administrative system. There is a 
widespread belief prevalent in many western countries that democracy would 
progress if the ‘administration’s filing cabinets were open under some sort of 
judicial control’ and the administrative documents were made available for 
inspection by the ordinary members of the public. This would, it is argued, 
lead to a more open, democratic process of administrative decision-making 


®Benn, op. p. 6. 
p. 12. 
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aiidj at the same time, serve as a sort of control mechanism on the bureau- 
cracy’s corrupt and arbitrary behaviour. Thus citizens in many countries 
have claimed a ‘right to information’ as against the government’s need for 
administrative secrecy in certain areas. Many scholars have felt that the 
present balance between the two conflicting claims favours too much secrecy, 
and that a public right to access of administrative documents ought to be 
established by a specific law. To delineate the boundary between warranted 
and unwarranted secrecy and to enquire into the lines on which a satisfactory 
balance could be struck between the legitimate requirements of the citizens, 
science, and industry for freedom of information and the need of the govern- 
ment (for quite specific and justifiable reasons) to keep certain information 
confidential or even strictly secret has been the key problem in public admini- 
stration today and which has defied a universally acceptable solution. 

The provision in certain countries that computer records holding highly 
personal information about citizens are to be classified as documents for 
purposes of public access, has raised new problems converging on the issues 
of ‘privacy’ vs. ‘secrecy’. While, on the one hand, the easy availability of 
computer information may be regarded as a danger to personal privacy, 
on the other, its centralisation and difficulty of access by the average citizen 
makes it easier to withhold. The argument about secrecy and publicity has 
thus continued and is a live subject of discussion over parliamentary procedure 
and governmental operations. 

In modern thinking, secrecy belongs to the group of phenomena which 
while ubiquitous in politics is considered morally objectionable or, at least, 
an instrument of potential misuse, such as corruption and betrayal (treason). 
Secrecy has traditionally been condemned by the more radical liberal and 
democratic thinkers, and publicity has been claimed to be essential to desirable 
public life. Immanuel Kant was inclined to make publicity the touchstone 
of one’s acting morally; secrecy carried the implication of something ques- 
tionable and presumably morally obnoxious. Bentham thought that parlia- 
mentary debates required publicity and was prepared to make it an absolute 
standard. It is thus evident from available literature that secrecy is found 
throughout public life, and that some types of secrecy, that is, secrecy under 
some circumstances, in some situations, is functional, whereas in others it is 
disfunctional.^^ 

In the debates over these issues it is often overlooked that secrecy is a 
main behavioural aspect of an effective bureaucracy, whether governmental 
or private. A good many arguments on behalf of privacy are in fact meant to 
protect the secrecy of industrial and commercial operations. Rules and 

^^The extent of administrative secrecy prevailing in many developed societies has been 
admirably presented by Prof. Donald C. Rowat in his edited work Administrative 
Secrecy in Developed Countries^ London, 1977. 

^^Carl J. Friedrich, ‘'Secrecy Versus Privacy : Democratic Dilemma’* in Pennock and 
Chapman (ed.), op. c/r.,pp. 105-6. 


1122 R.B. Jain 


regulations looking towards secrecy have played a considerable role in the 
development of bureaucracy. The determined effort of organisations to keep 
secret their important evidence in controversial and competitive sitiiatioiis 
shows that such secrecy (privacy) is functional^^ 

Prof. Friedrich considers privacy as a special form of secrecy. Since secrecy 
is endemic in all social relations, it is also there in politics. But the functionality 
of privacy and secrecy are dependent upon the system of which they form a 
part, and hence their evaluation must vary. At the same time, secrecy acts as 
a factor of systems influencing each other, and the destruction of privacy and 
enlargement of ofEcial secrecy, and indeed the entire apparatus of the secret 
police state, has forced democratic states to adapt to the world of totalitarian 
competition, to increase official secrecy, and reduce privacy by the institution 
of police and investigatory methods resembling those of the autocratic order. 
Thereby’ argues Friedrich, ‘They have endangered their systemic order 
and hence their internal security”.^^ In his opinion, making the innermost 
self secure is more vital to the security and survival of a constitutional order 
than any boundary or any secret. It is the very core of the constitutional reason 
of state. Insight into this need for maintaining privacy against all clamour for 
official secrecy is still missing in many quarters and the trend has been in 
the opposing direction. The functionality of officials and of private secrecy 
is in a delicate balance. It is difficult at the present time to assess the eventual 
outcome of the conflict between these two claims for secrecy. 

BRIGHT TO PRIVACY’ AND ‘FREEDOM OF INFORMATION’ : 

THE AMERICAN EXPERIENCE 

The conflict between a society’s desire to protect the ‘invasion of privacy’ 
and yet grant its citizens the right to freedom of information is nowhere 
better illustrated than in the USA ten year campaign in the US Congress, 
in which representatives of the news media played a leading role culminated 
in 1966 in a revision of the Public Information Section of the Administrative 
Procedure Act, leading to the enactment of the Freedom of Information Act 
(FOIA), 1966. Complaints during the 1972 Moorhead hearings about bureau- 
cratic foot-dragging in administering FOIA, largely voiced by public interest 
groups such as those of Ralph Nader, coupled with the widespread coiicern 
during the 1973-74 Watergate period over excessive government secrecy, 
resulted in the 1974 FOIA Amendment. The FOIA^^ is the chief federal 
law on openness in government. FOIA is an open records law, and provides 
that ‘any person’ has a right, enforceable in court, to access to all ‘agency 

^®Carl J. Friedrich, <?/?. 111. 

AHbid, ■ ■. ; 

pp. 119-20. 

1^5 U.S.C. 552, originally passed in 1966, effective in 1967 and amended in 1974 became 
Public Law 93-502, 21 November 1974. 
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records’— generally any record in the possession of a federal agency— 

' except to the extent the records or parts of them may be covered by one of 
FOIA’s nine exemptions. 

The law obliges the federal oflBicials to respond, within fixed deadlines, to , 
requests from ‘any person’ for government documents. Disciplinary action 
can be taken against the officials for any arbitrary or capricious withholdings. 
The FOIA thus applies to almost the entire range of federal activities and 
claims to have resulted in a much more open government. The new . law has 
led to the uncovering of thousands of hitherto secret documents on historic 
events and the present day controversies ranging from the Rosenberg spy 
case to the manoeuvering behind India’s 1974 atomic explosion. 

About a month after the enactment of the FOIA, the US Congress also 
enacted the Privacy Act.^'^ The Privacy Act of 1974 is based on the Congress- 
ional findings that : (a) the maintenance of personal information systems by 
federal agencies directly affects an individual’s privacy, {b) the proliferation 
of information systems, including computers, while necessary for the efficient 
and effective operation of the government, presents a major potential for harm 
to individual privacy, and (c) it is necessary and proper for the Congress to 
control personal information systems operated by federal agencies in order 
to protect the privacy of individuals identified in their systems.^^ 

The objective of the Privacy Act of 1974 was to provide safeguards against 
the invasion of personal privacy by requiring federal agencies (except other- 
wise provided) to (a) permit an individual to ascertain what records pertaining 
to him are contained and used in an agency’s information system, {b) permit 
an individual to determine that information gathered for a specific purpose is 
not used for other purposes without his consent, (c) maintain information 
systems only for necessary and lawful purposes and ensure that data is current 
and accurate for its intended use and that adequate safeguards prevent misuse 
of the information, and (d) permit exemptions when important public policy 
requirements for such exemptions have been demonstrated.^^ 

The US Privacy Act rests on the principle that: (a) there must be no 
personal-data record keeping systems whose very existence is secret, (&) there 
must be a way for an individual to find out what information about him is in 
a record and how it is used, (c) there must be a way for an individual to prevent 
information about him obtained for one purpose from being used or made 
available for other purposes without his consent, (d) there must be a way for 
an individual to correct or amend a record of identifiable information about 
himself, and (c) any organisation creating, maintaining, using, or disseminat- 
ing records of identifiable personal data must assure the reliability of the data 

^^Pubiic Law 93-579, 31 December 1974. 

^sjHugh V. O’Neill, “The Privacy Act of 1974: Introducfion and Overview”, The 
Bureaucrat, Yol. 5, 2, July 1976, p. 135. 
pp. 133-4. 
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for their intended use and must take reasonable precautions to prevent 
misuse.^® 

FOIA AND THE^ PRIVACY ACT: THE INTER-RELATIONSHIP 

Although it is contended that the two Acts come in close conflict with each 
other and the one negates the purpose of the other, the experience in America 
suggests a close inter-relationship between the two. The Privacy Act governs 
the manner in which the federal government collects and uses certain infor- 
mation about individuals and grants individuals aright of access, subjects 
to certain exceptions, to records pertaining to them. Either the Privacy 
Act or FOIA or both may be used by an individual seeking access to informa- 
tion about himself in agency records. But the two Acts differ considerably 
in purpose, scope, procedures, and effects. 

The general purpose of FOIA is to protect the public’s right to know, 
while the Privacy Act is intended to give the individual better control over the 
gathering, dissemination, and accuracy of agency information about himself. 
FOIA gives a person a right of access to everything in agency records except 
for the nine exemptions ; the Privacy Act gives the individual two principal 
sets of rights as to certain records that contain information about himself — 
rights of access and rights to exclude others from access without his consent — 
with each set of rights subject to its own list of exceptions. FOIA constitutes 
an important exception to the individual’^ right under the Privacy Act to 
exclude access by other persons to records about himself. 

The two Acts also are different in scope: all agency records are under 
FOIA, but only the records in a ‘system of records’ are subject to the Privacy 
Act. A ‘system’ is defined as a group of records from which information is 
retrieved by the individual’s name, social security number, or the like. Also, 
the concepts of ‘records’ under the two Acts are different. Under FOIA a 
record is a repository of information, while under the Pri vacy Act a record is 
defined, in effect, as an item of information about an individual that has been 
recorded. 

The two Acts provide different procedures as to fees, time limits, judicial 
review and other matters. They also provide different sources of guidance : the 
Justice Department provides guidance to agencies on FOIA, while the Office 
of Management and Budget provides guidance on the Privacy Act, though 
with legal assistance from justices. 

Whether iriformation about an individual is protectable depends chiefly 
on exemption 6 of FOIA, discussed above. If the information is under FOIA 
exemption 6 and is also in a Privacy Act ‘system’, the Privacy Act eliminates 
the agency’s option to make a discretionary FOIA release. 


2®Hugh V. O’Neill, p. 145. 
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LESSONS FROM THE AMERICAN EXPERIENCE 

The American experience of the operation of the FOIA and the Privacy 
Act has not been all that successful. The years of foot-dragging in the supply 
of information has not ended, despite its extensive use made by the American 
business, the Washington law firms, the general public, historians, scientists 
and public interest groups. The members of the press found the law officer 
too sluggish for them. Some federal agencies, like the selective servicing 
system, have been found to be inventing their own excuses to duck the 
freedom of information law. The selective service system refused to make 
public even the annual report to the Congress that the streaxnlined freedom 
of information law required, thus retaining the penchant for secrecy. If 
many federal agencies are dissatisfied with the way the FOIA has worked, 
so are many riiembers of the public. For those who request information from 
the government, the problem is not so much that they cannot find what they 
seek, as that it seems to take the government for ever to produce it. 

However, the operation of the FOIA has not, surprisingly, made any 
deep inroads in the operation of Privacy Act, thereby suggesting that the 
contradictory two could be reconciled and held in balance. The need for 
strengthened fair information practice safeguards is an intricate social issue 
involving organisations, prerogatives, personal values and attitudes, computer 
and communication technology, and a delicate balance between personal 
autonomy and a genuine need for information in both the public and private 
sector.®^ 

On the other hand, the heart of the ‘privacy protection issue’ is the nexus 
between uses that organisations make of records they keep about individuals 
and the effects such uses can have on each of us as an ordinary individual. 
What many implicitly sense, and what in the final analysis may prove to be 
the pivotal issue, is that the records about individuals will be used to tighten 
the processes of society to such an extent that they will lose some of the 
personal autonomy they iiow have. Sociologists call the phenomenon ‘streng- 
thening the mechanisms of social control’ but, however may be that one 
wishes to label it, the fact of the matter is that, recorded personal information 
can be, and has been, used to compel people to do things or to prevent them 
from doing things that they might have been better advised to do or not to 
do voluntarily This specifies the need for striking an acceptable balance 
between the legitimate needs of government and society for information and 
the individual’s need to have his privacy — ^his ‘personal autonomy’ — 

^^For a very illuminating series of articles on the operation of the FOIA see George 
Lardner Jr., “Freedom of Information Act : Years of Foot-Dragging Not Ended” in 
The Washington Post, 26, 27, 28, 29 July 1976. 

‘^^Willis H, Ware and Carole W. Parsons, “Perspectives on Privacy : A Progress Report”, 
The Bureaucrat, Yol. 5^2, July 1976, p,156n 

‘^SNeill, c/r., p. U3. 
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respected?^ 

The above discussion in the context of a developed democratic society 
may not prove to be relevant in developing countries like India^ where the 
issue ‘privacy vs. freedom of information’ has not yet taken such a debatable 
proportion. However, developments in the Indian political system of the last 
five years or so do point to the fact that in the coming decade, in all likelihood, 
this issue will be the pre-runner of other information related issues on which 
a coherent and a rational public policy will be needed. The events leading to 
the declaration of emergency in 1975, the developments that took place 
during 1975-79, the efforts of the Shah and other enquiry commissions to 
unearth the correct information for public consumption and the personal, 
legal and political conflicts in which the public officials (both political and 
administrative) found themselves while discharging their lawful obligations 
have certainly highlighted the need for some legislative instrument to strike 
a proper balance between these two basic and seemingly conflicting proposi- 
tionsj especially in the context of an administrative system, which has tradi- 
tionally been notorious for its conservatism and excessive secrecy. 

Thus the protection of privacy requires not only a degree of consensus in 
the total population about the rights of the individual, who may be poor, 
uneducated, and of minority groups, and adequate laws to recognise these 
rights, but also considerable efforts by those who exercise influence and wield 
power, governmental or otherwise, to enforce the laws and to encourage 
compliance with the moral, general, social norms of respect for the individual. 
However, the emphasis on the right to privacy should not obscure the fact 
that governments and other collectivities have legitimate concern over private 
aspects of their members’ lives. Laws establish only guidelines for the compe- 
tition between the autonomy of the individual and his government ; the under- 
standing of that competition requires further study of the functions of privacy 
for individuals, for collectivities, and for the relationships between the 
two.^5 

In the final analysis, as Snyder contends, we must assure freedom and 
integrity of the flow of information in our society; for in a community which 
has grown so large and complex we cannot personally experience its reality; 
we will have to depend upon the reality inferred from the data flow to inform 
our decision-making. To the extent the data is complete, correct and timely, 
our decisions will be as correct as our collective decision-making processes 
will permit. To the extent that the information is incorrect, incomplete or 
substantially delayed, our decisions will be inadequately informed, and sub- 
ject to greater error. And during the coming decades, we will have precious 
little margin for error.^*^ 

Oi?. cz7., p. 144. 

^^Siminel, c/^., p. 486. 

s®David P. Snyder, “Privacy : The Right to What?”, The BureaucmU Vol. 5, July 
1976, p. 225. 
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CONCLUDING OBSERVATION 

A question has been frequently asked : Is privacy outmoded, destined for 
the trash heap in a new ‘holistic society’? The answer is a clear ‘no’. ^ 

Privacy is so much a cornerstone of liberty that it pervades all our daily, 
lives in numberless small ways, affecting human relationships at the most 
personal levels. It is not enough to leave it all to the legislators’ or the admini- 
strators’ discretion. We must all be ‘whistle-blowers’ or vigilants, realising 
what the issues are, and being prepared at all times to take up the cudgels 
to guard what is one’s by right. We must fight the official notion that our rights 
are mere privileges, grudgingly given and liable to be taken away at the first 
sign of alarm or hysteria.^7 

However, the question is : whether we will continue with the tensions that 
mark our present society in which the power of the state is used to enlarge 
the sphere of privacy for the benefit of the individual while, elsewhere, at the 
same time, it is intruding upon that same sphere. Or are certain areas of life 
inherently more private than others? Or is it more important that the indivi- 
dual should have complete autonomy in some areas, regardless of what they 
are, than that the lines between private and public should remain for ever 
unchanged? These have been posed again and again and will continue to be 
debated by the academics and the intellectuals. 

In the ultimate analysis, and in the background of its continued erosion 
by the governments of the day, the issue of the ‘right to privacy’ is no longer 
administrative, political, legal or cultural, but has acquired the dimension of 
an issue of human rights, and has to be treated from a universal perspective. 
A consensus on the boundary line where privacy ends and public gaze begins 
may have to be evolved soon if a terrible future through the technology of 
behavioural control as predicted by George Orwell is to be avoided. 

□ 

Privacy and Its Eclipse 

Privacy is personality and its eclipse is also the eclipse of human 

rights. ; . . 

. .. ■ 

—Mr. Justice V.R. Krishna Iyer, 
Judge, Supreme Court of India, in a 
Recent Talk in ITPA. 


^’’Madgewitch and Smythe, op. c/r., p. 175. 
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A ll aspects of governing entail resolution of adversary relationships. 

But no issue resulting from exercise of authority seems to consist almost 
entirely of such tensions as much as secrecy in government. The conflicts 
seem boundless: the public’s right to know vs^ the government’s obligation 
to administer without undue interference; the eternal struggle between agents 
of the press public otBcials; an individual’s need for information possessed 
by government vs. another individual’s privacy; open covenants, openly 
arrived at vs. the practicalities of negotiating procedure; keeping government 
processes open the enormity of continual tapping of the computerised 
information explosion; a newsman’s desire to protect his sources vs. an offi- 
cial’s desire to know his accusers; the need to expose conflicts of interest vs. 
an official’s right to a private life ; the saleability of bad news over good news 
v^. the impossibility of publicising all actions; sensationalism vs. the whole 
truth; and, of course, the very sensitive strain between a public’s right to 
know vs. protection of that public by ensuring that military or related infor- 
mation does not fall into the hands of a potential enemy. 

Concentrating our attention on a democratic polity (for an authoritarian 
state makes no pretence of open government), we all know that every govern- 
ment based on the consent of the governed experiences the foregoing tensions 
every day. The United States of America is no exception. Young as it may be 
culturally, this oldest democratic society has probably dealt more fully, 
forthrightly, and continually with openness vs. secrecy than any other nation. 
Yet, a renewed concern with the issue has especially preoccupied Americans 
in the past two decades. 

ROOTS OF OPENNESS 

The foundation for openness in government goes back to the constitution 
established in 1787. Its roots lay in the revulsion against monarchy and 
absentee government inherent in the colonial situation prior to the revolution 
of 1776. Its expression was most directly provided in the first amendment to 
the constitution which forbade the legislative body, the Congress, from pass- 
ing any law “abridging the freedom of speech or of the press.” 

James Madison, one of the constitution framers and fourth President of 
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the' United States, said: “A popular government without popular information 
or the means of acquiring it, is but a prologue to a farce or a tragedy or 
perhaps both.” It was recognised early in the nation’s history thateven in a 
' well-ordered democracy the instinct for official self-preservation is strong and 
must' be tempered with a counter force. Thus the emphasis on a free' press. 
And ill the mid-twentieth century a cabinet member^ put the principle well 
when he said: “If the idea of a democracy should ever be invalidated, it will 
be because it came about that more and more people knew less and less that 
was true about more and more that was important.” Still, we are reminded 
of the eternal dilemma by George Bernard Shaw’s words: “Liberty means 
responsibility. That is why most men dread it.” 

In spite of the vision of the forefathers, openness in government did not 
spring full blown overnight. It grew in degree and in detail over the decades, 
and it depended greatly on the persistence of an aggressive press. 

Sessions of legislative bodies — the Congress, state legislatures, city 
councils — ^were open to public scrutiny almost from the beginning. Judicial 
trials were, for the most part, conducted openly — although it is significant 
that juries have always deliberated in secrecy and continue to do so, with 
practically no objection from any source. Indeed, on occasion, committees 
of legislative bodies hold closed sessions (usually called ‘executive sessions’) 
when they consider matters relating to national security or to criminal 
investigations. It should be noted in passing that two conditions seem to 
characterise rationalisation for closed meetings: either (1) the need to protect 
the subject matter being dealt with from exploitation by enemies or suspected 
law breakers; or (2) the need to insure free and uninhibited discussion and 
deliberation by a deciding body. Both of these considerations should be borne 
in mind when we extend our inquiry into the third branch of government — 
which bears the brunt of the attention and debate over secrecy— the executive 
branch. ■ . 

ACCESS TO THE EXECUTIVE 

Curiously, when journalists or scholars agonise over alleged secrecy in 
government in the United States, they almost invariably are thinking about 
chief executives and their principal subordinate officials. It is in this arena 
that argument goes on, with hardly any attention at all to dispositions towards 
secrecy on the part of legislators and jurists. Perhaps this merely mirrors the 
fact that so much of what we call government nowadays emanates from 
executive sources, as well as the human propensity of administrative officers, 
both elected and appointed, to play as many of their cards close to their chests 
as they can get away with. 

^W. Willard Wir tz, who was Secretary of Labour under Presidents Kennedy and 
Johnson, from 1962-69 
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Much' of the most recent agitation against secrecy in this country stems 
from the shock of revelations of official misconduct during the Nixon period 
(1969-74). However, even the most avid supporters of open government 
acknowledge: limitations ' on the -ideal as far as' Presidents and other 
executives 'are concerned. .For - example,- the joint editors of a book 
of essays whose bias is betrayed in heavy sarcasm by its title, None of four 
Bminess, dbstxvQ: 

There are situations in which secrecy is permissibie, even desirable. Thus, 
a government should be able to protect certain military and diplomatic 
information of potential value to enemies; to safeguard the process of 
decision-making by protecting confidences in order to encourage frank 
discussions; and to assure that private information about people is not 
widely disseminated.^ 

The two major bastions used by the executive to protect such legitimate 
secrets are: (1) the classification of documents, that is, the varying degrees of 
restriction of use and access concerning reports, communications, and other 
papers that deal with military, diplomatic, or other affairs involving the 
national security; (2) the doctrine of 'executive privilege.’ 

The need for classification of documents is unquestioned. The debate is 
simply over whether it is overdone. Journalists are inclined to think that 
government officials are too prone to label something as having to do with 
national security when its connection is remote; officialdom, on the other 
hand, thinks that journalists often don’t know what they are talking about. 
Whether the general public can ever determine who is most right on this issue 
is doubtful, although fear of 'over-classification’ by executives is considerably 
mitigated by the practice of allowing legislative committees to peruse classi- 
fied documents whenever it is necessary for the body to use them in their 
development of legislation or in their conduct of official inquiries. In other 
words, the representatives of the people do have access to these materials on 
occasion and can be depended on to complain if they think many of them are 
unnecessarily restricted. 

The matter of 'executive privilege’ is somev/liat more elusive. This refers 
to the long-standing practice on the part of Presidents of the United States 
to withhold information specifically requested by the Congress. It is ostensi- 
bly based on the constitutionai authority of the President to "take care that 
the laws be faithfully executed” and the general structural independence of 
the presidency under the American system. Between 1952 and 1974 this 
privilege of withholding information was asserted a total of fifty-one times, an 


^Norman Dorsen and Stephen Giliers (eds.), None of Your Business, New York, Viking 
Press, 1974. Foreword, p. vi. 
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average of a little over two oceasions.per year.^ Soine.observers consider this 
too much; others, and they seem to be in the- majority, tend to see the, matter 
in niore perspective and view these invokings as ‘comparatively rare 
occurrences.’ 

Students of the subject condone the doctrine of executive privilege on the 
ground of tlielegit.i.macy of secrecy in such areas as the following: (I)iiii!itary 
and foreign afiairs, wliicli are covered by the system of classified docume.nts 
and rest on specific statutory authority (although, as mentioned, on occasion 
even classified papers are made . available to congressional committees); 
(2) investigatory files and litigation materials, which are amply covered by : 
statute; and (3) advice received within the executive branch, which distinguishes 
action, (which is available) from the processes and advice that led to the' 
action, and which is necessary to protect the integrity and willingness to be 
heard of career civil servants. One modern amendment to the executive 
privilege concept, highlighted during the Nixon, adniinistration, is the 
doctrine that even a President cannot withhold information on matters in 
which criminal conduct is implied by already available evidence. 

Journalists, in their proverbial ‘fishing expeditions’, notoriously ignore the 
idea of protecting the confidentiality of the advice process within the executive 
branch. If they can extract from someone down the line a few titbits about 
what is likely to be recommended to a department head or the President, 
they usually jump at the chance to reveal their findings (while never revealing 
their sources). Likewise, meinbers of Congress often seek to intimidate 
lesser oflScials into giving out in advance of final decisions wdiat is likely to 
occur. Obviously, such violations of the administrative process compromise 
the integrity of the process, handicap top executives in taking responsibility 
for their decisions, and slow down -the -entire system. 

THE FREEDOM OF- INFORMATION ACT, '. 

The most significant development relating to the secrecy issue in this 
country has been the Freedom of Information Act passed by Congress in 
1966 and further extended in 1974. As distinguished from legislators, both 
individually and collectively, who have for the most part had access to practi- 
cally everything they really needed from executive agencies, the average 
citizen or private groups have not had as easy a time to get impuhUshed infor- 
mation from their government. Published material, yes; the United States 
Government probably publishes more data and reports on a broader variety 

^The Presidents in office during these years were: Eisenhower, Kennedy, Johnson, and 
Nixon. Twenty-one of the occasions occurred under Nixon, who averaged over four per 
year. Data is hard to come by as to previous use of the privilege, but its use is understood to 
have declined unlit the Nixon period Undoubtedly it was more frequently invoked before 
the advent of dociinicnt ctassi Ilea lion before World War H. 
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of subjects than most of the rest of the world’s goverraiients put together. ' 
But obviously much remains unpublished. It was to meet this occasional need; 
on the part of private citizens that the -Freedom ' of Information Act was 
legislated. Previously, there had been no clear guidelines to assist a citizen' 
seeking information and no remedies for denial of access. 

1. to shift the burden from the individual to the government; that is, 
the onus is now on the government to justify secrecy ; 

2. to replace a ‘need to know’ standard with a ‘right to know’ ; 

3. to require any request to be met, provided any expense of searching 
and duplicating records is paid for; 

4. to establish standards for what records are open to public inspection 
and judicial remedies for any aggrieved citizen; and 

5. to require federal agencies to provide the fullest possible disclosure. 

Prior legislation had simply authorised secrecy for ‘good cause’ or to protect 
the ‘public interest,’ and in 1958 had modified the longstanding official 
authority to regulate storage and use of records by clarifying that this did not 
authorise withholding them from the public. 

The Freedom of Information Act covers opinions and orders within an 
agency; policy statements and interpretations not already published; staff 
manuals; and records that affect the public. Further amendments passed 
in 1974 speeded up and eased the process of access, requiring prompt respon- 
ses; required uniform and moderate fees for locating and copying records; 
called for publication of indexes for administrative processing of requests; 
and required release of parts of documents even where some parts met the 
statute’s standards for confidentiality. 

The new law denies access only for the following categories of 
material: 

1 classified documents concerning national defence and foreign 
policy; 

2. personnel and medical files, and other material concerned solely with 
internal personnel rules and practices; 

3. confidential business information (e.g. , trade secrets, data on financial 
institutions, certain geologic data, etc.) ; 

: \in'vestigatory files; 

5. interna! communications; and 

6. information exempt under other laws. 

The exceptions appear to be sufficient to prevent any unnecessary , 'burdens , 
on administrative agencies and still allow maximum access to the average 
citizen. 
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THE PRIVACY ACT 

Related to the Freedom of Information Act, although at some points 
requiring some reconciliation of purposes, is the Privacy Act of 1974. The 
; main thrust of this legislation is to maximise an individual’s access to records 
' about himself but to protect the privacy of individuals from snooping by 
others. This law allows a person to review most files pertaining to himself; 
requires that these be complete, accurate,- and up-to-date; allows the indivi- 
dual to clialleiige their accuracy; gives him significant control over how 
information concerning him is used; prescribes that information obtained for 
one governmental purpose (e.g., taxable income, census data, etc.) not be 
used for another purpose; and restricts disclosure of personal information 
about an individual to others except with his consent. 

Files of the Central Intelligence Agency and of criminal law enforcement 
agencies, plus investigatory materials of all law enforcement agencies and 
intelligence files of the U.S. Secret Service are proscribed from any access. 
Access is also denied for files used solely for statistical purposes ; investigatory 
material for federal employment, military service, contracts, and security 
clearances; testing or examination material used solely for employment 
purposes; evaluation material used in making promotions in the armed servi- 
ces; and, of course, classified material concerning national defence and 
foreign policy. 

It should be noted that, while protecting the individual citizen from 
inappropriate use of data about himself, the Privacy Act, like the Freedom of 
Information Act, is clearly designed to open up government files to any 
individual provided they do not breach the rights of others or the security 
of the state. 

OPEN MEETINGS 

On the heels of the foregoing legislation, a law was passed in 1 976 (effective 
ill 1977) that requires forty-seven multi-membered federal agencies to open 
most of their regular meetings to the public. Known as the ‘Sunshine Act\ 
this Act applies mainly to regulatory bodies like the Inter-State Commerce 
Gommission, the Federal Trade Commission, the Federal Communications 
Commission, the Securities and Exchange Commission, and other agencies 
concerned with regulating economic behaviour. A number of these sessions 
had been iiormally open before, but the new law pinned the matter down and 
again put the burden on the government organisation to justify secrect meet- 
ings. 

An organisation that monitors such events reports that during the first 
year of operation under the new Sunshine Act only 38 per cent of all meetings 
were ‘entirely ppen to the public/ Attention is drawn to the term ‘entirely’, 
it is quite likely that many sessions were partially open, being closed only 
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for siicii portions of time as' were devoted to prescribed matters^ sucli as per- 
sonnel decisions or commercial issues that would have- revealed trade secrets. 

ETHICAL CONCERNS 

Closely related to matters of secrecy and openness, to say nothing of 
'privacy, has been the whole range of legislation prescribing that top' officials 
report their major financial holdings — as an openness' feature designed' to 
insure against unwarranted conflicts of .economic interest on the part of 
federal appointees, plus legislation which , limits the kinds of activity (at ,, 
least for certain periods) that departing officials can engage in after they leave ; 
govemment— as. an effort- to discourage misuse of inside ' information on 
behalf of some client or for one’s ov/n aggrandisement. 

Both the restrictions on. one’s post-government ccciipation and the 
demands for full financial disclosure suffer fro.m fo.cusiiig on external appear- 
ances as against the actuality or likelihood of conflicts of interest As I have 
observed' elsewhere, it is naive to expect that 'these particular kinds of open- 
ness solve all problems by concentrating on the prospects of temptation 
instead of on the crime.'^ 

OPENNESS IN THE FIFTY STATES 

As with any governmental subject about the United States, one must 
always be reminded of the high degree of decentralisation in the American 
system. It is quite relevant to our subject here. Generally, the states were 
ahead of the federal government in enacting open-meeting or "sunshine’ laws 
for their state and local boards and corn-missions, but they lagged behind 'the 
national level in passing freedom of information or.access-to-records laws. 

By 1 978 forty-eight of the fifty states had freedom, of information statutes 
on the books, mostly paralleling the provisions of the federal law of 1966. 
State open-record 'laws usually do not include police logs or arrest records, 
as available on dema'nd, but there has been a long tradition on the part of the. 
overwhelming preponderance of police departments to make these current, 
records completely available to members of the press. 

A major area of i.nformation still in controversy in 'many localities lias to 
do with welfare records. Obviously, welfare recipients do not often relish 
having their dependency on. the public weal widely'kiiown. Yet, a substantial 
proportion of piibiic funds is usually involved, and ma'ny.taxpayers fee! that, 
cmbaiTassing or not, those who foot the bill have a right to know diow the 
money is being spent. This dilemma between the public character of the funds 

^Space does not permit a full discussion, of this, subject here. The, reader is. . relerred to 
Chapter 16, “Public Service Ethics in a Democracy,’* in the author’s book, Public Personnel 
Mmi/i/straiio/i, 7th ed.. New York, Harper & Row, 1976. 
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aod the privacy of welfare .recipients is not likely to be resolved, with any 
finality ill .tile foreseeable ■ 

Open meetings are another matter. All fifty states now have open meeting 
laws applying to both state and local agencies. Of course, legislative bodies, 
state legislatures, and city or other local councils, have long conducted their 
main operations in public view. Committees of such bodies, however, have 
not had a tradition of as much openness as has existed in the sessions of tliein 
counterparts in the national Congress. The main effect of the relatively recent 
open meeting or sunshine laws has been to place the burden on the instruinent 
of government itself to justify secrecy. Generally, 'executive' sessions -/ of 
councils, boards, et are countenanced when they consider such' matters ' 
as personnel issues, parole hearings, briefings by staff members, and subjects 
relating to local aspects of the national governmeiifs' responsibility for 
national securi'ty. Actually, many boards and councils have favoured open 
sessions as a so'iind public relations policy, regardless of any requirement of 
law* Aggressive local newspaper behaviour has often contributed to this 
practice. 

Disclosure of officials’ financial interests now is provided for in many 
state and local jurisdictions, although this has for the most part been a more 
recent practice than has obtained in the federal government. It is interesting 
that, so far as corruption in office is concerned (especially in the dealings 
between commercial firms doing business with the government and responsi- 
ble officials), history has demonstrated a much greater proneness toward 
abuse (instances of bribery, favouritism, misuse of funds, etc.) in local govern- 
ment in the United States than at any other level. This reflects in niy judgment 
not so much on the absence or recency of financial disclosure practices as on 
the greater lack of interest in local affairs and citizen neglect of local vigilance, 
in. comparison with the high ■ national concern .with actions of the federal 
government. 

THE UNRESOLVED ISSUES 

We can perhaps accept as ‘given’ that too much secrecy in government 
is usually v/orse than too much openness. Nevertheless, the problems that 
arise in efforts to avoid or to offset secrecy do not suggest that attempts at 
resolution of this tension between secrecy and openness arc simple. Not only 
are they extraordinarily complex and often engage conflicts in basic values, 
they frequently seem insoluble in any general sense and suggest that we will 
be debating specific issues for generations to come. Like in so many aspects of 
governance and administration, ‘where you stand depends on where you sit.’ 
Conscientious officials, with not the slightest tinge of desire to do anything 
except that which serves the general public interest, see the picture diflerently 
than the average citizen and certainly differently than the typical journalist 
or the self-appointed gadfly who sometimes makes a career of baiting public 
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officials. ^ ' 

I iiave already hinted here and there at some of the conflicts that plague 
this siibjeGt. Going beyond what I have already said about particular issues, 
such as executive privilege, practices of legislative bodies, and disclosure of 
financial interests, I feel a need to highlight several broad issues that are 
especially . troublesome. 

The Impact of Television 

A number of state and local legislative bodies have for some time been 
‘open’ not only in the traditional sense but even more pointedly by having 
television cameras focused on them — at least when, in the judgment of the 
media, the subjects up for attention seemed to call for such instant publicity. 
Some city council heads and state legislators who initially opposed this 
exposure have found the experience constructive and conducive to better 
deliberation. Even the federal Congress is tentatively experimenting with 
allowing some of its activities to be televised. The practice has often been 
used in recent years for important committee hearings, although rarely have 
they been broadcast in full when they lasted more than a few hours. Now 
there is prospect that some instances of general Elouse or Senate sessions will 
be broadcast. 

The limited number of hours in a day and the many competing demands 
on television time make certain that this particular form of openness is not 
likely to prevail for any great share of legislative deliberations. Furthermore, 
there are many thoughtful persons who doubt whether this medium is really 
very satisfactory in the long run. It certainly provides a ‘field day’ for dema- 
gogic grandstanding by the less sincere members of the body and may drive 
underground a lot of the negotiating and compromising that would otherwise 
take place. This, of course, is also applicable to regulatory bodies that deal 
with even more technical and complex subject matters than do legislative 
assemblies. Finally, one might ask whether it is not better to confine openness 
of meetings to those who are interested enough to attend rather than expose 
them to the greater temptations of demagoguery incident to TV broadcasting. 

Interest in the Extraordinary 

it seems to be an unavoidable disposition of the media, to say iiothing of 
many individuals, to pay little attention to major issues and developments 
while spending an inordinate amount of time on trivia that is exciting, 
sensational, or highly charged with conflict or personal scandal. No wonder 
that many public officials shy away from too much exposure lest what they 
consider purely private matters become distorted by sensationalism in the 
press.', 

President Calvin Coolidge explained in his autobiography his own tight- 
lipped philosophy of the i920s; “Everything that the President does poten- 
tially at least is of such great importance that he must be constantly on 
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guard.... Not only in all his official actions, but in all his social intercourse, 
and even in his recreation and repose, he is constantly watched by a multitude 
of eyes to determine if there is anything unusual, extraordinary, or irregular 
which can be set down in praise or blame.” 

1 Immunity of the Judiciary 

I Whether it is a reflection of the power of the legal profession in American 

I society or some other phenomenon, it is indeed curious that, with all the avid ' 

I interest in this country in open government, the judiciary goes almost scot- 

i free of the desire to open up important deliberative sessions to public scrutiny, 

I As I have pointed out, trials and hearings themselves are usually open but 

meetings of panels of judges and juries never are. No institution in this nation 
has had more impact on the life of our society than has the Supreme Court. 
Yet, no one but the participants and their subordinates have any knowledge 
of the give-and-take that leads to important decisions. 

By no means do I mean to suggest that the situation be otherwise, but I 
can fully understand the executive officiaFs envy of the pristine freedom that 
judges and juries have from the prying eyes of the press or the public in 
their arrival at judgments. Somehow we are content to rely on the results alone. 
Certainly one can properly deplore any exposure of a jury’s deliberations. 
Can one imagine its discussion open to a surrounding public — with possible 
catcalls, demonstrators’ yells, missile throwing, and the like? Not even the 
most avid libertarian contends that justice would be enhanced by such a 
process. However, some do press for just such exposure when it comes to 
regulatory agencies, administrative bodies, and legislatures. 

So far, most deliberative processes are rarely invaded by outsiders, even 
in executive agencies, but they do not enjoy the iminunity the courts seem to 
have from the contention that they ought to be so exposed. Should such a 
contention move much beyond its current state of doubt, the unfortunate 
consequences for free exchange of views, for mutual respect for different 
points of view, and for eliciting viewpoints from all participants would 

be disastrous to contemplate. 

The Infirmities of a Free Press 

Ftw would argue that a democracy’s success and survival are not critically 
dependent on the leavening influence of the ‘pitiless light of publicity.’ But 
problems certainly arise over who has the power to focus that light. There seem 
to be these shortcomings in total reliance on a free press, privately financed 
and managed by a professional elite. 

Haste and Jowr/ia/w/w. Journalists operate in a perpetual state of haste. 
This partly accounts for their missing subtle movements and the significance 
of events in favour of the loud and the strident. And it explains in part their 
inability as generalists to understand fully what they are reporting. 

Dominance of Bad News. Journalists resolutely resist culpability as to the 
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common charge that they coiisider only what is bad as being worthy of news. 
When the worsening of any condition (c.g., a strike a cost-Qf~liviiig rise, a 
corruption charge, etc.) is automaticaily front-page, news, .but a signi:ficaiit 
improvement in the situation gets little- or no atteiitioii— one wonders about 
the balance of the average journalist’s philosophy. The problem is not that it 
is wrong to expose error or malfeasance but that preoccupation with it— 
either by neglect of alternatives or by the very flamboyaiicy of /the display- 
can profoundly affect what the public learns about developments of general 
interest. After, all, the, purpose of .free press , exposure is to keep the people 
informed The tendency to igno.fe mundane news about how well things are 
going, in favour of what goes wrong, automatically gives a distorted image. 
It is the misleading impression that is every bit as dangerous to the general 
welfare as no news at all Goncentration on a fraction of events that reflect 
unfavourably on officiaidom can lead to an extreme view that may not be 
justified. Even during the days of the Watergate exposures during the Nixon 
administration, few Americans and certainly far fewer iioii-Amencans could 
see more than a picture of connivance, misrepresentation, and illegality in 
governmental operations. Never mind that the total performance of the 
administration in domestic and foreign affairs had by no means been a whole- 
sale disaster. Never mind that the great mass of governmental processes were 
moving along with efficiency and honesty and care. Never mind that not one 
career civil servant Ivdd even been accused of wrongdoing. The public was 
rarely even reminded of these realities by the news media. And Nixon had 
become so discredited that nothing he said — even when the facts supported 
him — was accepted at face value. 

Control of the Media, Newspapers and broadcasting stations are owned 
and operated by private interests in the United States. Most Americans are 
dependent on a single newspaper for their news of current events. The 
fact is that the media may not have direct power, in the sense that an elected 
or appointed official may have, but the media’s performance certainly has 
consequences. Even though' the press may not initiate events, or start major 
moves, its reporting clearly affects events. Yet, only a handful of influential 
men control both the reporting of news and the editorial opinions of the 
major media. Obviously, the protection of the broad public interest in these 
circumstances miist rely on continued emphasis' on a multiplicity of media 
omicts and on .avoidance of'Over-co,ncentration of ownership, and. control 
of press and, broadcasting ,facili-ties. 

Access to the^ Media. Parallel to the foregoing point ,is the question as to 
how competing points of view get expression. Monopoly of the press and 
television in some localities makes access to these powerful instruments of 
vital importance. Is freedom of the press merely for those who happen to own 
the devices for dissemination? Does not the first amendment need a more 
positive interpretation so as to protect the right of readers and listeners to a 
full range of news and public opinion? Gan we rely on the ingenuity of public 
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officials themselves or of others who know how to get press allention to round 
out the facts on some issue or event? Few public officials dare to offset what 
they consider misrepresentation, lest they incur the resentment of journalists 
and make matters worse in the future. Gertainly, however, few would suggest 
reliance on goveiiimeiit issuances alone.. As one astute observer says: 

Making the media representative and giving expression to the intensely 
different voices among the American public will not be accomplished by 
siibstitutiog government control of the media for private control. The 
respo.!isibility for providing opportunity for expression belongs to both 
the governmentaliy and the privately controlled media.^ 

CONCLUSION 

Having the most detailed and perhaps the most reassuring information- 
access laws and systems in the world obviously does not guarantee that the 
United States has the problems of secrecy in democratic government solved. 
Controversy and challenge continue. Tension between the media and official- 
dom remains almost as strenuous as ever. It is what one must expect in a 
vibrant, generally well educated, society. The problems are not different in 
kind from those existing elsewhere, only different in degree or, more accu- 
rately, in degree of refinement. 

Apart iTom clearer definition and procediiralisation of access to goveni- 
meiit performance and materials, no mechanism has yet been invented to 
resolve the daily pull and tug between a free press and an ostensibly open 
government. The press, encumbered by corporate control, by the compulsion 
for haste and to see mostly the bad side of things, and by the limitation of 
generalists trying to master the ever-extending range of complexities in the 
hands of government speGialists; and the government, eager to see the best 
face put on its works and subject to the sometimes overwhelming strains of 
administering next-to-imnianageable programmes, will continue to be in an 
adversary relatio-iiship. ' 

Yet, goveriiment has had far more constraints placed on its behaviour 
than has the press. Both conventional doctrine and judicial interpretation have 
barely toiiclied the more subtle and difficult issues inherentin a free press. 
No one has come up with the magic answers to: how can we trust the press? 
how can we be sure it reports (or even sees) the whole picture? how can wc 
assume its integrity and farsightedness any more than that of responsible, 
elected officials? No third party: Tegiilation’ seems practicable. In the long 
run, all we can count on is competition within and among the media 
themselves, the interplay between official and press views of issues and events, 
and, above all, an increasingly better educated and sophisticated population. 

® Jerome A, Barron, of the Press for Whomi The Right of Access to Mass Media. 

Bloomington, Indiana University Press, 1973, p. 93. Mr. Barron is an authority on consti- 
tutional law. □ 
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T he POST-WORLD , War II Presidents in the United States, beginning 
with Harry S. Trivman, have made increasing use of executive privilege 
in their administrations. What is executive privilege? What is its nature? 
What is its basis—constitutional or otherwise? What are the recent trends in 
its use in practice? It is proposed to discuss some of the answers to these 
questions in this paper. 

Executive privilege refers to the modern Presidents’ claim for an absolute 
right to determine what information in their possession they would share 
with the two other branches of the government.^ Basically, it is a discretionary 
power to refuse to share information with the Congress. Such a presidential 
control over information is called the ‘executive privilege.’^ Raoul Berger, a 
noted critic of executive privilege, defines executive privilege as “the President’s 
claim of constitutional authority to withhold information from Congress. . ..”3 
Nixon’s Secretary of State William Rogers, while he was the Deputy Attorney 
General in the Eisenhower administration, defined executive privilege as: 

the power of the President to preserve the integrity of his constitutionally 
assigned functions by withholding information the disclosure of which 
would impair iht process hy which the executive branch carries out those 
functions or would be contrary to the public interest. ^ 

Executive privilege has to be distinguished from executive prerogative.^ 
Executive prerogative, though claimed to be a concept as old as the organised 
government itself, has distinctly an imperial touch. The executive, in all 
forms of government, has claimed a degree of discretion to decide on the 

^Though our concern in this paper is restricted to sharing of such Information by the 
executive with the Congress. 

^See Adam Breckenridge, The Executive Privilege: Presidential Control over Information^ 
LincoIiv University of Nebraska Press, 1974, pp. 1-2. 

^(Emphasis added). Executive Privilege: A Constitutional Myth fCdimhiidg^, Mass., 
Harvard University Press, 1974, p. 1. 

^See ‘Secretary Rogers Statement on Executive Privilege,’ The, Department of State 
Newsletter, Angmt 1911^ p. 2. 

^The Oxford Dictionary uses ‘prerogative’ and ‘privilege’ as synonymous. 
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conflicting issues for which there are no answers in the existing law or conven- 
tions. Thus, executive prerogative is the power to act according to discretion 
without any legal prescription. According to the Encyclopaedia Britannica, 
‘'Trerogative in English law means the residue of discretionary power and; 
legal immunities that are left in the hands of the Sovereign.”^ Executive 
prerogative has a sense of being inherent in the body of the crown. However, 
executive privilege is something granted either to a person or to a body of 
persons by the constitution or by the law or merely a claim of the executive. 
Executive privilege can be considered as ‘an immunity or exemption conferred 
by special grant,’” on the executive branch of the government. 

CONSTITUTIONAL BASIS 

Executive privilege, to be real, has to be ‘conferred’ by the constitution 
or the law. What is the basis of executive privilege claimed by the modern 
US Presidents? The executive branch has been generally reluctant to base the 
claim of executive privilege on the laws passed by the Congress even when 
they permitted such withholding of information.^ What the Congress has 
given through legislation it can take away any time.^ The executive branch 
has been looking for a more solid ground for its claim of executive privilege. 

Presidents since Truman have seen executive privilege “rooted in the 
constitution.” But the constitution nowhere speaks of executive privilege. 
The founding fathers were creating under the constitution a republic, not so 
much a democracy. The constitution speaks of the “privileges and immuni- 
ties of citizens, but not of the privileges of the executive. Thus, in the 
Supreme Court hearings in Nixon’s tapes case (U.5. vs. Nixon), on July 8, 
1974, Justice William O. Douglas told Jaworski, the Watergate Special 
Prosecutor: “We start with a Constitution that does not contain the words 
‘executive privilege’ 

Article II of the constitution vests the executive power in the President. 
The proponents of executive privilege have asserted the President’s exclusive 
exercise of the executive power as the basis to decide what information the 
executive could share with the Congress.^^ But this seems to be a far fetched 

^Encyclopedia BriUmnica, Chicago, Encyclopedia Britannka Inc., 1973, p. 458. 

^Encyclopedia Britannica, Chicago, Encyclopedia Britannfca Tnc., 1961, p. 438 L. 

^Congress in Several legislations provide for the withholding information from the 
general public. See for details, Francis Rourke, Secrecy and Publicity: Dilemmas of Demo- 
cr^icjv Baltimore, The Johns Hopkins Press, 1961, pp. 56-62. 

^Joseph W. Bishop, Jr., “The Executive’s Right of Privacy: An Unresolved Consti- 
tutional Question,” The Yale Law Journal, 66, No. 4 (1957), pp. 479-80. 

^osee Art. IV, Sec. 2 and Art. XIV, Sec. 1. 

^^Quoted by Richard E. Cohen, “Court Hears Arguments on Extent of ‘executive 
privilege,’ ” NationalJournal Reports, July 13, 1974, p. 1058. 

“Executive Privilege” (Statement by President Nixon, March 12, 1973), Weekly 
Compilation of the Presidential Documents, March 19, 1973, p. 253. 
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solicitation of a basis for executive privilege, since the same Article of . the 
constiliuioii in Section 3 says that the President “shall take care that laws be 
faithfully executed.” It is the. Congress as a law making body and the judiciary 
as a law interpreting body who could oversee v^hether laws have been ‘faith- 
fully’ executed or , not by the President. In that process, if the Congress 
needs information, the President cannot deny it.^3 But any article;Or seetioii, 
is good enough for, those who are determined to trace executive privilege to 
the constitution. , Because, it has been claimed that since the. President is 
charged with the duty of ‘faithfully’ executing the laws, in the process, he alone 
has the ‘inhere.iit’, right , to : decide what information could be given to. .the 
Congress. The President’s oath of office also binds him. to “faithfully exe- 
cute the office of President.”-^^ In brief, the President alone has the executive 
power and he alone decides on matters relating to his executive powers. 

That being so, executive privilege has been traced to an unstated but, 
nevertheless, underlying theory .of the separation of powers v/!iich distinguish- 
es the American form of government from the parliamentary form. Thus, 
William Rogers traces the executive privilege neither to any statute nor to 
any administrative regulation but directly to the “constitution itself and the 
design of the founding fathers for a separation of powers between the executive 
branch, the legislative branch and the judiciary.”^^ The three branches are 
created equal and coordinate and one branch cannot force the other to do 
what it is not willing to do. Presidents have often, therefore, preferred to base 
their claim for unfettered discretion to exercise executive privilege on the 
doctrine of separation of powers. 

The constitutional base for executive privilege is thus buttressed by 
combining together Article II of the constitution with the underlying doctrine 
of separation of powers. Taken together it is argued that executive privilege 
is “inherent in the scheme of government created by the constitution. 

The courts have generally refused to decide on the question of executive 
privilege. There have been no specific court cases on executive privilege till 
1973. Even where the question arose generally, the court decisions, as Joseph 
W. Bishop says, are not much illuminating because they “furnish no guidance 
as to the inherent right of the executive to withhold information from Coiig- 
fess,”^s However, ill 1973, 33 Co.ngressmen went to the Federal District 
Court, Washington D.C., questioning the executive’s right to deny them the 

^®For detailed discossioa see Berger, Executive Privilege, pp. 2-14. 

'^^Congressional Record, 93rd Cong., ist Sess., Vol. 119, Pt. 6 (March 13 1973), p. 7414. 

I, Section, I. 

^^“Secreiary Rogers Statement on Executive Privilege,’’ The Department of State 
Newsletter, August 1971, p. 2. 

^^Meniorandum of opinion of Arnold, Fortas 8c Porter, ‘Tmmunity of a Confidential 
Administrative Assistant to the President from Compulsory Process of a Congressional 
Committee,” February 17, 1964, FG-II-S-l/Stafir Aides, Johnson Library. 

“Executive’s Right of Privacy...”, The Yale Law Journal, pp. 478-9. 
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information on the uiiclergroiind nuclear test at Alaska. Judge George L. 
Hart, Jr .5 refused to entertain the suit on the ground that ''such a judicial 
deteiiniiiation would violate the separation of powers doetriiie.”^^ However, 
a 3 ^ear later the Siiprenie Court in United States vs. Nixon, 1974, said: "The 
privilege is funclameiita! to the operation of government and inextricably 
rooted in the separation of powers under the constitution. More enthu- 
siastic protagonists of executive privilege find that such a privilege is widely 
used within the government not only by the President but by the legislature 
as well as the judiciary. Hence they prefer to call such a practice of withholding 
of information as "constitutional privilege.”^^ 

■ Flistorically, the exclusive right to decide whether or not to share informa- 
tion with the Congress has been claimed by Presidents ever since the inception 
of the republic. However, it was certainly not claimed in the doctrinaire sense 
of executive privilege. George Washington used, for instance, fuiictioiiai 
dificrentiatioii between the two chambers of the Congress as a safe device to 
refuse information. In 1976, for example, lie refused to submit papers relating 
to the Jay treaty to the House of Representatives on the ground that they had 
no 'right’ to the papers. Hoivever, he later made available those papers to the 
Senate.^^ 

RECENT TRENDS 

The details of historical incidents need not detain us here. But suffice it 
to say that such cases have been too few in betw'een and hardly possess the 
strength of historical precedents. Executive privilege has,, been increasingly, 
given currency since Eisenliovveris administration first claiming it in the 
context of the McCarthy hearings in 1954?3 However, it is difficult to agree 
when Arthur M. Schlesinger, Jr., says that, "no President or Attorney General 
used it before the Eisenhower administration.”^'^ President Truman had also 
used executive privilege. Truman, in fact, extended it to protect the President 
even after leaving the office. Truman in November 1953 refused to appear 
before the House Un-American Activities Committee and testify 'with respect 
to matters which occurred’ during his tenure as President even though he had 
left tlie presidency. Of course, Truman did not call his claim as 'executive 

i^lchard E. Cohen, “Information Gap Plagues Attempt to Grapple with Growing 
Executive Strength,” Natiaml Journal, March 17, 1973, p. 388. 

"^Quoted by Martin F. Richman (book review), "Executive Privilege: The Myth Lives 
On,” Stanford Review, 27 (1975), p. 490. 

^^"Depaitnient Discusses Powers on Providing Information....”, State Department 
Bulletin, 67 (July 3, 1972), p, 32. 

^-"Executive Privilege”, Statement by Raoul Berger, Congressional Record, VoL 118, 
No. 100 (June 20, 1972), pp. H. 5814-20. 

^^Ibid., p. H. 5815. 

^^The Impcrkd Presidency^ Boston, Houghton Mifflin, 1973, p. 159. 
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privilege’, but based his denial on the' separation of pQwers?^ However, 
what is new in the claim to withhold information by the executive, since the 
■ Eisenhower administration, is that the claim has been based on some consti- 
tutional considerations and making their claim to be an mherent aspect, of 
governmeiit. The Eisenhower administration also extended it to cover a wide 
range of subjects. 

According to Raoul Berger the term “ 'executive privilege’ was not found 
in any dictionary of American politics before 1958”.^*^ According to Schle- 
singer’s study the term 'executive privilege’ was first introduced in the official 
language by William Rogers, the then Deputy Attorney General of Eisen- 
hower, in 1958.^'7 xhe use of executive privilege became so frequent in the 
Eisenhower administration that the Senate took an extra-ordinary step of 
refusing to confirm Lewis L. Strauss as the Secretary of Conimerce.^^ One 
specific ground for the Senate action was his excessive use of executive privilege 
to withhold information from the Congress while he was the chairman of the 
Atomic Energy Commission (1953-58).^^ Arthur M. Schlesinger, Jr., has 
rightly put it: “The historic rule had been disclosure, with exceptions, the 
new rule was denial with exceptions.”^® 

Executive privilege since the 1960s has also taken new dimensions. The 
presidents have even seriously come to dislike speculation on the executive 
policies by journalists, Congressmen or the people. James B. Reston, for 
instance, came to know about the speech Johnson was going to make at the 
20th anniversary of the UN and his plans to end the financial crisis faced by 
the international organisation. Reston had a column on it in the New York 
Times, Johnson was so furious on the leak of the information that he got the 
speech rewritten. As Reston says, “The doctrine of 'no speculation’ is some- 
thing new in the catalogue of presidential privilege.”3i 

The Nixon administration, however, went the farthest in its claim of 
executive privilege. The right to withhold information, at the most a 
customary traditional claim of the executive, was elevated to the status of a 
constitutional right during the Eisenhower administration. But during the 
Nixon administration it became an all-embracing, inherent, and self-evident 
right. William H. Rehnquist, Assistant Attorney General stated, in 1971, 


^^See President Harry S. Truman’s letter to the Chairman of the House Un-American 
Activities. Breckenridge, The Executive Privilege^ Appendix, pp, 164-7. 

Executive Privilege » p. I. 

Imperial Presidency, p. 159, 

® ^Normally It is customary for the Senate to confirm the Presidential nominees for the 
Cabinet posts. Pie is the eighth Cabinet nominee to be denied confirmation so far. 

^^The New York Times, 20 June 1 959, p, 8. 

^^The Imperial Presidency, p. 157, 

3iJames B. Reston, 'The Press, the President and Foreign Policy”, Foreign Affairs, 
44 (July 1969), 515. 
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about the Nixon administration’s definition of executive privilege: 

I The doctrine of executive privilege, as I understand it, defines the consti- 

tutional authority of the President to withhold documents or information 
in his possession or in the possession of the executive branch from the 
I compulsory process of the legislature or judicial branch of the govern- 

I ment.3^ 

I In 1973 Nixon’s Attorney General, Richard G. Kleindienst, made the 

i most sweeping claim of executive privilege. According to him none could 

f appear before the congressional committees and testify “if President so 

commands.”33 He attempted to make impeachment a routine measure, 
what the constitution had provided as the extreme measure. As he said: 

...if the President of the United States should direct me or any other 
person on his staff not to appear before a congressional committee to 
testify... he has the constitutional power to do so.... 34 

If the Congress were to be unsatisfied with presidential withholding of 
information, it could either cut off funds to the President or impeach him. 

If Truman had extended the protection of executive privilege to the 
Presidents even after their retirement, Nixon extended the same benefit 
even to his staff aides. As he put it: “Staff members must not be 
inhibited by the possibility that their advice and assistance will ever become 
a matter of public debate either during their tenure in government or at a later 
date.”^^ 

SECRECY AND EXECUTIVE PRIVILEGE 

Ail important reason for the sudden growth in the use of executive privilege 
has been the compulsive need felt by the administrations for secrecy in the 
policy making process. The urge for secrecy was itself a product of the then 
prevailing political atmosphere of anti-communism and cold war. An impor- 
tant obsession with the Presidents was protecting secrecy of their policy 
making process. 

Congress, Senate, Hearings, the Committee on the Judiciary, the Sub-Committee 
on Separation of Powers, Executive Privilege: The Withholding of Information by the Execu- 
f five, 92nd Cong., 1st Sess. (Washington, D.G.: GPO, 1971), p, 27. 

; ^^Congressional Quarterly, At 29 (1973), 777. 

Cong., Senate, Sub-Corn, on Intergovernmental Relations, Com. on Govern- 
ment operations; sub-corn, on Separation of Powers and Administrative Practice and 
procedure, com. on Judiciary, Hearings, 93rd Cong. 1st Sess. Executive Privilege: Secrecy 
in Government, Freedom of Informafiont Vol. I (Washington, D.C. GPO, 1973), p. 30. 

®®*‘Executive Privilege” (Statement by the President, March 12, 1973), Weekly Compila- 
tmi of the Presidential Documents, 9 (March 19, 1973), 254. 
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III the, 1960s there was a tremendous increase in the secrecy in the executive 
branch deliberations. Presidents Kennedy, Joliiisoii andNixoii were excessive- 
ly committed to. preserve .secrecy in their foreign policy iiialdng process. 
This commi.tiiient„was .reflected . at all levels of. the ,goye,r:niiieiit and in. all 
departments and agencies. As- a result, ■■ secrecy .has been so indiscriiiiinatingly 
used that Robert Gotalsld is caustic when he says^ that iinti! recently the US 
military classified even the amount of ‘‘peanut butter and toilet paper” 
purchased for the use of armed forces.^^ 

In the Gubaii' missile crisis, for instance, the Soviet Union had all the 
advantages of secrecy : in stealthily introducing atomic missiles in Cuba. 
But the US formulation of response to the crisis was not less shrouded in 
secrecy. Presidential advisers where almost competing with each other in 
maintainiiig utmost secrecy of the decision-making process. President Johnson 
also had conducted his Vietnam decision-making' in such, top secrecy that the 
planned' escalation of the air a'nd ground war in ea.rly 1965 was successfully 
kept a secret, so that the President could still maintain in public that he knew 
“of no far reaching strategy that is being suggested or promulgated”, which 
would escalate the war.37 Gulf of Tonkin incident and the US response 
to it in 1964 was such a tightly held secret that the element of deception that 
foniied the basis of it was not realised, either by the Congress or the public 
for atleast three years. In- the case of the complete bombing halt, ordered by 
President Johnson on October 31, 1968, the dissemination of the information 
was so tightly controlled that only four persons knew it in the State Depart- 
ment 

A concommitant aspect of administrative secrecy is the administrative 
leaks. Normally, administrative leaks are caused by those who are opposed 
to a dominant point of vievz-.oii E: particular policy. Having failed in their 
efforts to make the Pres.ident accept their view point, or being unable „to reach 
the President through the'. regular official hierarchy, individuals with an 
opposite view point try to 'publicise the existing differences within the admini- 
stration in an effort to win the support 'of. the press, the Congress and the 
public for their view point..3^. It.is an attempt to build up an outside coalition 
for a particular view point, to pressurise the .President and his men in favour 
of their point of view. All, the recent Presidents and their men were worried 
. about the premature disclosure. of their thinking. through leaks. Presidents 
.Kennedy, . Johnson and Nixon made constant efforts to tightly, hold the 
information w.bich they thought to be secret, by restricting access and'/devisiiig 
.ways' and means to prevent leaks. 'Be,rijam!n .Read .who as the. Executive 

^^“How Much Secrecy can a Democracy Stand?” Lithopinion, 7, No. 3 (Fall 1972), 
p. 78. 

Pentagon Papers, p. 400. 

^^Transcripts, Benjamin Read Ora! History interview, p. 11, Johnson Library. 

3'^Sec Douglass Cater, Power in Washington: T Critical Look at Todays Struggle to 
Govern in the Nations Capita!^ New York, Random House, 1964, p, 235. 
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Secretary in the State Department was in control of iii-aiid-out flow of cables 
says that on the test ban treaty Kennedy had “almost pathological fear of 
press Ieaks/’^° 

Of course, secrecy has been a part of the governments everywhere. The 
American constitution itself was born in secrecy. It was basically an aristo- 
cratic creation and generally secrecy is an attribute of aristocracy. Alexander 
Hamilton considered 'secrecy’ as one of the virtues which made the executive 
einineiitly suited to conduct foreign affairs.^^ Ever since the inception of 
the republic, to some degree, the conduct of foreign affairs has been always 
shrouded in secrecy. The secrecy has not only given the President greater 
powers in foreign affairs than the Congress but allowed him to dominate 
foreign policy making process. 

Yet the constitution nowhere specifically empowers the executive to exer- 
cise the power of secrecy. For the majority had their apprehensions of the 
executive leadership. They reposed their trust in the Congress and their leader- 
ship. Thus the constitution empowers the Congress alone to decide on the 
need for secrecy.^- But the Congress has consistently refused to enact an official 
secrets Act, similar to the one Britain or India has. In the absence of such an 
Act, the US executive, under certain circumstances, has taken recourse to 
executive privilege.'^^ 

In a technical sense, a distinction between mere secrecy and executive 
privilege can be made. Secrecy operates within the administration as well as 
in the executive-Congressional relations. Within the administration, secrecy 
manifests through a classification system such as 'confidential’, 'eyes only,’ 
'secret’ and 'top secret,’ These, in fact, act as information limiting devices 
within the administration. Several communications within the administration 
are made available to selected officials on a 'need to know’ basis. It is not that 
Presidents maintain secrecy vis-a-vis the Congress, but occasionally they have 
kept secrets even from their own advisei's in the area of national security.^^ 
Often sensitive cables have been tightly held by a few top officials within the 
administration. 

The administrative secrecy vis-a-vis the Congress also operatesattwo levels. 
The executive need to maintain secrecy from: (1) the general public and 
(2) the Congress itself. Thus the communications with secrecy classification 
do not necessarily mean that they are not made available to the Congress. 
Under the presidential charge of secrecy, such communications have been 

^^Transcripts^ Oral History Interview, p. 7, Kennedy Library, 

^^The Federalist Papers ^ New York, A Mentor Book, 1961, p, 462, 

. ^‘^See. Art I, Sec. 5. 

^®See “Bizarre Demise of Political Trial,” The Economist, May 19, 1973, p. 49. 

former Secretary of Navy, James Forrestal, for instance, came to know of the US 
agreement with the UK on the use of atomic weapons only with mutual consent only after 
he became the Secretary of Defence in 1947; and that, not through the executive officials 
but through Senators Yandenberg and Hickenlooper, See John G, Palfrey, “The Problem 
of Secrecy,” Annals, 290, November 1953, pp, 94-5. 
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occasionally shown to some Congressmen. The executive has also requested 
for closed sessions of the congressional committees whenever they have 
presented secret information to them. Often on major foreign policy crises, 
the Presidents have called the congressional leadership for a White House 
briefing or held secret consultations with relevant committees and leadership. 
In all such instanceSj while the congressional committees have shared secret 
information with the executive, it has been effectively withheld from the 
general public. What really differentiates executive privilege from secrecy is the 
underlying ‘authority’ of the President to say ‘no’ to the Congress for any 
kind of information, whether it bears administrative classification marks or 
not. But the effect of secrecy and executive privilege is the same: withholding 
information from certain people within the government. 

EXECUTIVE PRIVILEGE IN PRACTICE 

Executive privilege has been exercised either by the President or by the 
officials of the executive departments. The latter types of claims by the offi- 
cials might or might not be with the knowledge of the President. Adam 
Breckenridge does not consider it strictly as executive privilege, but prefers 
to call it as “subordinate claims of privilege.”''^ The exercise of executive 
privilege can also take place at two levels. The executive might refuse to 
submit reports, documents or communications sought by the congressional 
committees. Secondly, the congressional committees might ask an official of 
the executive braneh to appear before them and share the information they 
are privy to. But the official might refuse to do so claiming executive privilege. 
The executive privilege of both these kinds have been claimed by the recent 
Presidents. 

How often has executive privilege been exercised by the Presidents 

Kennedy, Johnson and Nixon? Normally the answer to the question can be 
an index to determine the seriousness of the growing threat of executive 
privilege becoming an iron curtain to “shut off crucial information from 
Congress and the people.”'*® But not in the case of the exercise of executive 
privilege. 

According to a study made by the government general research division 
of the Library of Congress on the use of executive privilege by the executive 
between 1961-1972, the Kennedy administration exercised executive privilege 
13 times and the Johnson administration only thrice. The Nixon administra- 
tion claimed executive privilege 11 times.'**' These instances in a span of twelve 

The Executive Privilege, p. 5%. 

Executive Privilege (ptd&cE),p.ya. 

these, 5 cases in the Kennedy Administration and 2 in Johnson Administration 
relate to the refusal to provide governmental records, etc., while 2 and I case respectively 
m the Kennedy Administration and Johnson Administration relate to the refusal of 
witnesses to testify before the Congressional Committees. Congressional Record Vol HR 
No. 100, Jane 20, 1972, p. H 5820. ’ * 
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years’ governmental activity are so few; however, it is significant to note that 
most of these recorded instances relate to foreign/national security affairs. 

First, the factual data does not help us because of the congressional defer- 
ence to the President. In the post-World War II period, "national security’ 
has been an all-silencing concept. If the President says that his advisers would 
not testify before a congressional committee on a foreign policy crisis or any 
other vital issue, the committee chairman dare not take recourse to submitting 
a formal, written request for the testimony of the concerned adviser or for 
the production of the relevant papers or information. The aforesaid study also 
speaks of the difficulty faced by them in getting precise and specific informa- 
tion on such executive denials to submit information, since such requests are 
not normally put in writing.*^^ The committee can be accused of lack of 
patriotism if it asks the President’s intimate advisers to provide information 
on a current crisis through their testimony. Then there is a practical considera- 
tion: if the President’s national security advisers claim executive privilege and 
refuse to testify, securing compliance to the committee request is still more 
difficult. The Congress, has to cut off funds or impeach the President. Both 
are extreme measures and the Congress is most reluctant to exercise them.^^ 

Secondly, between 1961-1969 the Congress and the White House were 
both controlled by the Democrats. In such situations, the congressional 
deference to the President in foreign affairs becomes more than the usual. 
A Democratic Congress is unlikely to tell a Democratic President to make hi m 
available for testimony, compel him to share information withheld by 
him or his office. This does not mean that there is a greater sharing of infor- 
mation under such situations. In other words, the question of executive 
privilege becomes more important, vocal and controversial, when the White 
House and the Congress are controlled by two different political parties as it 
happened between 1955-1961, during the Eisenhower administration, and 
between 1969-1974, in the Nixon administration. Executive privilege was more 
often and more rigourously enforced in the area of scientific advice ‘"when 
the executive and the Congress (were) controlled by different parties.’’^® 
Hence, it is more an indication of political distrust and rivalry between the 
two parties controlling the two branches of government than mere lack of 
information, 

^®See Congressional Record, 92nd Congress, 2ad sess., Vol. 118, Pt. 17, June 20, 1972, 
p. 21514. Also see Congressional Quarterly Weekly Report, February 10, 1973, p. 294, 

^®Though beginning from 1967 Congress was actively opposed to the Vietnam War, 
It failed to cut off military appropriation. See Congress and the Nation, Vol. IT, Washington, 
D.C., Congressional Quarterly Service, 1973, p. 944. Similarly, though the House Judiciary 
Committee voted to recommend impeachment of President Nixon, it felt greatly relieved 
when Nixon announced his resignation. 

®®‘Scientific Adviser,’ Thomas E. Cronin and Sanford D. Greenberg (eds.), The Presi- 
dential Advisory System^ New York, Harper & Row, 1969, p, 54. The first two years (1953- 
54), during that Administration Congress was also controlled by the Republicans, 
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Thus,: 'short of asking in writing for the testimony of the presidential 
advisers, from time to time the chairmen of the national security related 
committees, especially the Senate foreign relations committee, have informal- 
ly asked, for instance, the national security adviser to appear and testify.5^. 
They have also asked him to provide them the information relating to a parti- 
cular crisis, through the State or Defence Department officials who have 
testified before them. Often Congressmen have also expressed their regrets, 
distress and annoyance at the fact that the man really in a position to provide 
them information has taken shelter under executive privilege and their inabi- 
lity to get all facts relating to a crisis. Thus, for instance, participating in the 
debate over the Dominican crisis of 1965, Senator Joseph Clark, a senior 
member of the Senate foreign relations committee said : 

The. . .witness who I think should have been called was McGeorge Bundy . . . 
Mr. Bundy, in what I consider to be a disregard to the relevant precedents 
took refuge in executive privilege and refused to appear before the 
Committee. At one point he said he would come and have tea with us, 
but then he refused even to do thatM 

WHERE DO WE END UP 

Broadly, one can observe four trends of thought on the basis of executive 
privilege: (/) constitutional, (z7) constitutionally implicit, (///) practical, and 
(/v) constitutional myth (non existence of executive privilege). Some, like 
Raoul Berger, have taken the stand that executive privilege is a constitutional 
myth.^3 Another extreme has been President Nixon and his spokesmen 
(during 1969-1974) who elevated executive privilege to the level of a consti- 
tutional doctrine. It is true that the constitution does not provide for specific 
privilege for the executive and in a narrow legal and constitutional sense it 
might be termed a ‘myth’. Some others see executive privilege implied in the 
constitutional structure of the three branches of the government, more 
specifically the separation of powers. Senator Sam J» Erwin, Jr., (DNC), a 
constitutional expert, has gone on record saying that “executive privileges 
(sic) do exist in certain rare instances, and if s implied in the Constitution. ”^4 
Even the efforts to trace it to the theory of separation of powers implicitly 
is also not too convincing. Because, while the separation of powers might 
prevent any direct interactions between the President and Goiigress to secure 
executive accountability, it cannot be envisaged as preventing such inter- 
actioiis between the officials who perform executive functions and the 

®Tnterview with Fulbnght. 

^"^Congressional Record, Vol. IIF, Pt. 18, Sept. 17, 1965, p. 24244. 

^^Executive Privilege, p. 296. 

®^Qiioted in “Democrats: Another 'Step Towards Congressional Clout”, Congressionql 
Quarterly Weekly Report ^ 20^1912^^ 61, 



Executive Privilege ; Recent Trends 1151 

Congress. Hence, there is no locus standi to claim constitutionality to executive 
privilege. 

But it is difficult to reject totally a President’s right to withhold certain 
information from the Congress. Based on practical grounds, some are willing 
to accept the existence of executive privilege. The government’s normal 
functioning needs some recognition of confidentiality, especially in the 
process of decision-making, which involves free play of changing, conflicting 
opinions and advice. It will be difficult to administer the affairs of the state, 
especially in the area of national security, if the congressional committee 
insists to know, for instance, what the presidential adviser whispered in the 
President’s ears. It is also uncommon for the congressional committees to 
do so. 

However, in the modern times, the doctrine of separation of powers has 
given place to “separated institutions sharing powers.’’55 This would 
mean that the government has moved to become a “shared administration.’’^® 
But the Congress should not go on a fishing expedition in the executive 
branch and the executive should not shut off the doors to the Congress 
whenever it needs some light. But whenever it has chosen to do so, for 
long it has been a matter of ‘congressional dispensation.’ It is based on 
congressional comity.®’’ This is recognised by even those who, like Raoul 
Berger, reject altogether the concept of executive privilege.®* The congres- 
sional comity only means that in rare circumstances, the President could 
withhold information with an informal consent of the Congress.®® In this 
sense executive privilege might still be needed to protect some information 
in the area of national security, like defence and defence related issues. This is 
really a case to relate executive privilege functionally rather than to an indivi- 
dual. Executive privilege could still protect the subject matter and not 
the person. Even in a functional context, trying to defend national security 
through executive privilege and secrecy in the absence of congressional 
cooperation, is atleast partly self-defeating in purpose, because, arguments 
of secrecy and executive privilege merely help to intensify congressional 
determination to get the information. 

Others on practical grounds do not object to extending executive privilege 

Presidential Power: The Politics of Leadership with Reflections 
on Johnson and Nixon, 1960, New York, John Wiley & Sons, 1976, p. lOi. 

^“Robert G. Dixion, Jr., “Congress, Shared Administration and Executive Privilege,” 
Harvey C. Mansfield, Sr., (ed.). Congress Against the President, New York, The Academy of 
Political Science, 1975, p. 126. 

®’See the comments of Rep. Moorehead participating in the debate over his amendment 
to Treasury postal service and General Government Appropriations Bill on June 20, 1972, 
Congressional Record, 1 1 8 , No. 100, June 20, 1972, p. H 5813. 

®®See Executive Privilege, p. 296. 

®®See Norman Dorsen & John Shattuck, “Executive Privilege: The President Won’t 
Tell,” Norman Dorsen & Stephen Giliers (eds.), None of Your Business: Government Secrecy 
in America, New York, The Viking Press, 1974, p. 29. 
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to a small group of people serving the President as his staff aides. Senator 
Mansfield, former Senate majority leader (1961-1977), for instance, believes 
that the President '‘is entitled to have a few intimate advisers on the basis of 
absolute confidentiality who are not subject to (the) Senate confirmation.” 
But he too would concede it so long as such aides “remain in close counselling 
relationship with the President” without any operational responsibilities.^® 
Malcolm Moos who had served as Assistant to President Eisenhower also 
thinks that executive privilege has to be extended to the personal talks of the 
President with his cabinet members and staff aides. But he says “resorting 
to executive privilege too broadly is, and ought to be, a disturbing 
paradox.. 

Then in practical operation it is still likely that the congressional need to 
know, and the executive’s need not to tell, might clash. When there is such 
a conflict between the congressional demands for information and the 
executive’s need to exercise the privilege, William Rogers and other propo- 
nents of executive privilege say that the ultimate test is the public interest 
or the national interest or the national security.^^ On that, all are agreed. 
But the question is, who is to determine what is in public interest. It has 
been argued that the executive prerogative is absolute and the President 
alone could decide on the actions necessary to preserve national interest. 
It is this that is disputed. If any branch of the government could claim to 
represent the public interest best it is the Congress. In any case, when the 
disputed information is in the custody of the executive branch, it cannot be 
the judge of its own decision to withhold the information. There is really no 
constitutional answer to the question; but one has to go to the political 
arena for an adequate resolution of the conflict. If the President feels the 
disclosure would seriously affect national security. Congressmen are not the 
enemies of the nation, They are equally, if not more, concerned about national 
security risks. As a matter of fact over the hard issues of national security, 
like atomic energy, the Congress would not ask for information; normally 
it is the administration which has taken initiative to share information.^^ 
Thus, when security on legitimate grounds is necessary, there is no reason why 
“secret consultations with relevant committees and leaderships” should not 
be an answer rather than the resort to executive privilege.^^ 

^^Quotedin ‘Democrats../, Congressional Quarterly Weekly Report, Jm. 20, 1973 
p. 'dS* 

®^See “The Need to Know and the Right to Tell : Emmet John Hughes, The Ordeal of 
Power — Discussion,” Political Science Quarterly, 79, June 1964, pp. 171-3. 

®^Rep. Nixon quoted the letter from President Truman of March 13, 1948 where the 
President had justified withholding of information “in the interest ... national Security...” 
Congressional Record, 80th Cong., 2nd Sess., 10T94, April 22, 1948, p. 4783. 

®^See John G. Palfrey, “The Problem of Secrecy,” 290, November 1953, p. 93 . 

®*See Katzenbach, “Foreign Policy, Public Opinion and Secrecy, Foreign Affairs 52 
October 1973, 14. ' ’ 
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In he ultimate analysis the question of executive privilegeis notsomuch 
a matter of constitutional , 1 , constitutional issues are 

political but of the pohtical needs of the exigency. Congressmen who have 
been critical of executive privilege have themselves exercised it when thev 
came^to occupy the White House. A typical case is that of Nixon He had 
raised serious objecuons to President Truman’s claim of executive privilege 
in 1948. In a Senate speech on April 22, 1948. he had said: “The point hK 
been made that the President of the United States has issued an order that 
none of this informaton can be released to the Congress and that therefore 
the Congress has no right to question the judgement of the President in making 
that deasion. I say that proposition cannot stand from a constitutional stani 

in ' 4 as^ed at a news conference on 

March 4, 97T whether he sees any limits on the exercise of executive privilege 
He said : The matter of executive privilege is one that always depends 
whmh side you are on ” He not only in retrospect thought Truman was right 
in insisting upon it but executive privilege was “essential for the orderlv 
process of government.”®^ The Democrats become critical of the Republican 
Presidents exercising executive privilege, but under their own Presidents 
Kennedy and Johnson they have for far too dangerously long tolerated 
executive privilege and secrecy. 

The privileged information is not always privileged. Even national security 
related material can be divulged or leaked if that helps to bring political 
benefits to the administration. It is only a matter of who gets it, how much and 
when. Thus in foreign policy crises, where the decision-making has been 
successful, at least over a short range period, the White House and even the 
President would encourage the reporters to conduct an analysis of the deci 
sion-making giving a blow-by-blow account.®7 in such cases even the National 
Security Advisers were available to the reporters or even to academic scholars 
on a background basis. This was, for instance, the case in the Cuban missile 
crisis. Similarly, not all leaks are caused by those who oppose the official 
view. Occasionally the Presidents themselves favour leaks of view points 
favourable to them.®* ^ 

Executive privilege and secrecy have been quite handy to the executive to 
remove from any public discussion the most crucial foreign policy decisions 


80th Cong., 2nd Sess., Vol 94 Pt 4 p 4733 
Conference on Foreign Affairs,” ' Department of State News^ 

®^See Douglas Cater, Power in Washington, pp. 230-1. 

«®Merao, Charles Maguire to Robert E. Kintner, December 8 1966 It savs- “The 

President noticed a letter from a soldier named Gerald L. Jordan in the DOD Monthlv 
Report on Vietnam.. .and (he wants Kintner) ‘to leak it to Joe Alsop (and) set him to auote 

Stale. July-Decembe; 19 ^, }ohnZ 
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in the name of national security Often administrative secrecy has been 
used to conceal the administration lapses or dubious conduct by the officials.^® 
Nixon said that it has been indiscriminatingly used by the lower officials to 
conceal bureaucratic mistakes or to prevent embarrassments to officials and 
administrations.^^ Then, executive privilege has been used by the Presidents 
and their top men in the executive branch to avoid political embarrassment 
to themselves and not to protect national security information^^ Executive 
privilege has been also used to cover foreign policy failures and practice 
public deceptions."''^ Increased use of executive privilege since 1961 has been 
necessitated by the successive failures suffered by the Presidents in foreign 
affairs. John K. Galbraith has observed that “secrecy is... occasioned by the 
intrinsically high failure rate. . . .”74 As Sen. Mansfield observed : “Once secrecy 
becomes sacrosanct it invites abuse.”75 in the ultimate analysis it destroys 
democratic process when it deceives the public and the Congress. It destroys, 

See Waiter F. Mondale, “Restoring the Balance,” Center Magazine, 7, No. 5, 1974 

p. 31. 

7«For details see Rourke, “Administrative Secrecy,” The American Political Science 
Review, 54, September 1969, pp. 691*92. Nicholas de Katzenbach, “Foreign Policy, Public 
Opinion and Secrecy,” Foreign Affairs, 52, October 1973, p. 10. 

7i«c}assification and Declassification of National Security Information and Material 
Statement by the President,” Weekly Compilation of the Presidential Documents, March 13, 

1 972, pp. 543-4. A lighter side of the official secrecy is the fact that markings such as “eyes 
only”, “top Secret”, or “strictly confidential” are some ways to make the recipient of the 
memo to read it with atleast some seriousness. 

7277fe Pentagon Papers were denied to the Senate Foreign Relations Committee in the 
name of national Security. But when they were disclosed through a ‘leak’ it did not jeo- 
paradise national security ; except causing personal, political embarrassment to the former 
officials of the Kennedy and Johnson Administrations. During the Eisenhower Administra- 
tion for instance when Emmet Hughes published r/ze Ordeal of Power based on the personal 
papers maintained by him while serving Eisenhower as an aide in the White House, the 
question was raised as to how could a President’s Adviser exercise executive privilege to 
withhold information from the Congressand public and publish memoirs based on inside 
papers. See Malcolm Moos, “The Need to Know and the Right to Tell : Emmet Hughes, The 
Ordeal of Power— -A. Dhcm%iou^\PoUticalScience Quarterly, 79, June 1964, p. 174. Similarly 
Haldeman in his book, The Ends of Power divulges that in the wake of the Sino-Soviet 
conflict of 1969. “There were several overtures by the Soviets for a joint venture in the 
surgical strike (against-China)”. Based on his intimate, inside knowledge he also discusses 
the reactions of Elenry Kissinger and William Rogers to the Soviet move. See Girilal Jain 
“The 1969 Sino-Soviet Conflict, A US version on Nuclear Threat,” The Times of India 
Bombay, February 23, 1978, p. 8. 

73 jhe extreme use of executive privilege to cover up the criminal misdeeds by the White 
House Assistants and his own involvement in them, of course came during the Nixon 
Administration under that omnibus term— Watergate. See Newsweek, December 2 1974 
pp. 30-1. This is ironic, because, while those activities were going on, Nixon maintained 
that executive privilege will not be used as “a shield to prevent embarrassing information” 
being made available to the Congress. See his statement on Executive Privilege March 12 

1973, Weekly Compilation of Presidential Documents, March 19, 1973, p. 254. ' 

7^“A Decade of Disasters in Foreign Policy,” Progressive, Pthmzxy 1971 , p. 36. 

"^^Congressional Record, Vol. 100, Pt. 3, March 10, 1954, p. 2987. 
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politically, the President, as happened with Johnson and Nixon, in different 
ways.'"^ Thus any use of executive privilege generates a congressional sense 
that the executive is seeking to hide some of its failures. 

Thus, when the congressional committees perceive that there are unstated 
purposes and unpronounced reasons underlying a policy decision, they are 
likely to probe deeper into the information available in the executive pigeon 
holes. The Congress is unlikely to be satisfied if the President exercises 
executive privilege. Rather, the exercise of executive privilege is considered 
as an indication that everything is not well with the executive branch. Martin 
F. Richman, the former Deputy Assistant Attorney General (1966-1969) 
observes: “Conflict over executive privilege is generally a symptom of the 
existence of several political conflicts between the Congress and the 
President.... Political differences between the President and the Congress, 
the possibility of causing political embarrassment, and also exposing corrup- 
tion, misdeeds and failures of the executive branch are also important forces 
which make the Congress to seek information or the testimony of an officiaL 
That is after all an important function of the Congress. Again, it is a matter 
of congressional perception of the role of a particular official in theprocess of 
decision-making that make them to insist on a testimony by him. Thus, for 
instance, it is only when the Congressmen perceive that the National Security 
Adviser has been influential or more influential than the Secretary of State in 
moulding the ultimate presidential decision, that they feel being denied the 
relevant information because ofhis immunity from congressional questioning. 

Executive privilege, as Senator Mansfield said, cannot be ‘all embracing/^s 
It cannot be as Senators Sam Erwin and Edmund Muskie said ‘eternal 
privilege, ’'7^ by covering the important and influential officials in the White 
House, while in office, and after they leave the office. Especially, the extension 
of executive privilege to the important White House officials has really 
threatened to reduce executive accountability to the Congress to a meaningless 
concept. That has distorted the essence of democratic government and inform- 
ed citizenship. Senator Robert C. Byrd (D.W.V.) has rightly observed when he 
said that ‘The indiscriminate use of executive privilege ... can only serve 
to distort... and injure the credibility of the government.”^® 

□ 


■^^Deceptive escalation of the Vietnam war ultimately forced Johnson out of the Presi- 
dential race in 1968. Deception, secret war in Cambodia and secret-violations of domestic 
laws forced out Nixon from the Presidency in 1974. 

^^"■Executive Privilege....”, Stanford Law Review, 27, June 1975, p. 503. 
"^^Congressional Record, 93rd Cong., 1st Sess. Vol. 119. Pt. 6, March 13, 1973, p. 7414. 
■^^Quoted by Schlesinger, Jr., The Imperial Presidency, p. 251. 

^^Congressional Record,9^rd Cong, 1st Sess., Vol. 119, Pt. 6, March 13, 1973, p. 7414. 


Secrecy in Government in Australia 


A. Hoyle 

Totalitarian capitals apart, only official Canberra comes 
close to matching that special aim of furtive reticence which 
marks the Ottawa mandarins off from other men.^ 


T his statement, although it was made in 1969, is still applicable 
to the operations of the Australian government a decade later. There 
has been a progressive diminution in reticence and secrecy in many other 
democracies but comparatively little change in Canberra or in the capitals 
of the various states. For an understanding of why Australian governments 
should lag behind the clear move to greater freedom of information it is 
necessary to have an appreciation of Australian history since European 
settlement began almost two centuries ago. 

Four of the six original colonies in Australia, New South Wales, Tasmania, 
Queensland and Western Australia, were either established as settlements for 
convicts transported from the United Kingdom or later found it necessary to 
accept convicts for economic reasons. Understandably, the convict settlements 
were ruled autocratically by a governor, appointed by the crown and 
supported by troops and a small number of free officials who were separated 
from the convict mass by their freedom, their birth, their education and their 
training. In the interests of safety, order and efficiency, the political and 
administrative activities of the governments were kept as confidential as 
possible. 

In the early part of the 19th century there was a substantial influx of 
free settlers into the Australian colonies who brought with them a demand 
for the rights and privileges enjoyed by free citizens in Britain and for the 
end of convict transportation. Under pressure from the local press and a 
vocal minority of settlers, transportation was ended to most parts of Australia 
in the 1840s and there was a quick progression in democracy from advisory 
councils to the governors to full self-government in the 1850s, The responsible 
governments which were established were copies of the imperial government 

^Report of the Royal Commission on Australian Government, Canberra 1976, 
Volume 2. p. 2. 
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in London, with the parliaments and the civil services adopting the conven- 
tions and methods of the Westminster system. This basic reliance on West- 
minster precedents and attitudes has continued largely unmodified to the 
present day, despite the federation of the colonies in 1 90 1 , a mass immigration 
policy and the replacement of membership of theBritishEmpirewithmember- 
ship of the looser British Commonwealth of Nations. 

A discussion of secrecy in government in Australia therefore needs to be 
seen against the background of an ex-colonial country which has complete 
independence and political freedom but still maintains much of the ethos and 
most of the methods and attitudes to government which were developed in 
Britain in the 19th and early 20th centuries. 

The trained official hates the rude, untrained public.® 

This well-known statement of Walter Bagchot is as true today in Australia 
as it was when he made it in Britain in 1 867 and shows itself in the marked 
reluctance of officials — and ministers of state — to give more than the barest 
information to a literate, increasingly well-educated Australian community. 
In Australia, governments at commonwealth, state and local level employ 
almost 25 per cent of the work force and they control almost all facets of 
national life. Despite this, all governments have introduced and maintained 
both formal and informal codes of behaviour which effectively prevent both 
politicians and civil servants from revealing most of the policies and 
decisions of government and how these decisions and policies have been 
arrived at. 

Under the doctrine of the collective responsibility of the cabinet, ministers 
have always declined to reveal information on matters which were not their 
own responsibility or to comment on decisions of the government which they 
are not responsible for implementing. In Canberra conservative governments 
(which have been in office for most of the time since federation in 1901) 
have been successful in maintaining a high level of secrecy regarding cabinet 
decisions and how they were made. Labour governments have been noticeably 
less successful in keeping the secrecy of decisions and Labour prime ministers 
have been often unsuccessful in preventing important leakages of informa- 
tion to the media. 

Australian ministers, at both federal and state level, have been concerned 
to maintain a close control over political and administrative information so 
that they can maintain freedom of action, unhampered by critical public 
comment and because, under the system of government, they are still held 
responsible for the policies and major decisions of their departments. The 
doctrine of ‘ministerial responsibility’ has been eroded in recent times and 
there is little evidence that a minister’s responsibility is now seen as requiring 


®R. Spann, Public Administration in Australia, NSW, Govt. Printer, 1973, p. 352. 
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him to accept the blame for all the faults and shortcomings oi Ins depart- 
ment.3 However, ministers still have to face the possibility of embarrassing 
questions in parliament and from an importunate media and a eontrolled 
flow of information makes their job much easier. Press statements from 
ministers are a regular feature of Australian government but their usefulness 
in informing the public is very limited for they are usually concerned to 
maintain a favourable public image of the minister and rarely give the back- 
grouiid information which is necessary in making an assessment of the value 
of the decision or decisions announced. 

Cabinet documents in Australia are 'privileged’ documents which are 
normally available only at the discretion of the government. Recent events, 
in a long-running case brought by a private citizen against members of the 
previous Labour government, have shown that even the courts may not be 
able to obtain access to important documents which a government does not 
wish to produce or even to question senior civil servants whom the govern- 
ment of the day does not wish to give evidence.^ 

The deliberations of the major political parties in Australia are normally 
kept as secret as possible. The Liberal and Country Parties usually manage 
to keep their deliberations confidential, although at times disgruntled mem- 
bers will give their version of events and processes to the media. Fortunately 
for reporters and academics the details of meetings of the Labour Party are 
much better known. Despite constant efforts to prevent leakages of informa- 
tion, the activities of the Labour Party caucus are widely reported in the 
media. Journalists cultivate good relations with members who may be 
expected to talk and, as a result, most reports of caucus meetings, and 
reports of Labour Party policy decisions, are quite accurate. 

In sensitive areas^ involving national interest, such as defence and 
foreign affairs, information is often known to journalists through ‘background 
briefing’ by ministers or through information received from Australian and 
overseas sources. Such information is rarely revealed publicly before the 
government wishes. This is accomplished partly through the issue of ‘D’ 
notices which effectively (although not legally) ban the publication of the 
information, but more often through a sense of responsibility on the part of 
both journalists and editors and their realisation that if they publish this 
information they will be excluded from briefings. 

Partly through the operation of quite severe libel laws, and partly through 
lack of a tradition, investigative journalism, of the type which exposed the 
Nixon administration in the United States, is not well developed in Australia. 
As a result, scandals involving politicians and administrators may continue 
for a long time before being revealed to the public. When such a scandal 

^Report of the Royal Commission on Australian Government Administration, 
Volume 1, p. 60. 

^The Sankey case in which a Sydney solicitor, Mr. D. Sankey, brought charges against 
four members of the Whitlam Government, 
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does finally emerge, Australian governments frequently take refuge in the 
device of a royal commission — ^usually headed by a judge — whose terms of 
reference are determined by the government of the day and may be so written 
that a minimum of information is released. Evidence to royal commissions 
is usually open but it may be given in camera and; on occasions, reports, 
when published, may be almost unobtainable by the public.^ 

Major policies may be made or approved by ministers but they are often 
generated by civil servants who, furthermore, usually have the responsibility 
for implementation. Australian governments have, ever since responsible 
government was granted, been concerned to completely control the informa- 
tion which civil servants may give to the public. 

The Commonwealth Government, with wider areas of concern, has been 
particularly zealous in devising legislation to control the release of infor- 
mation but the state governments have not been far behind. The prime 
instrument for the control of information from the federal government is the 
Crimes Act which lays down that: 

1 . A person who, being a Commonwealth Officer, publishes or communi- 
cates, except to some person to whom he is authorised to publish or 
communicate it, any fact or document which comes to his knowledge, 
or into his possession, by virtue of his office, and which it is his duty 
not to disclose, shall be guilty of an offence. 

2. A person who, having been a Commonwealth Officer, publishes or 
communicates, without lawful authority or excuse (proof whereof 
shall be upon him), any fact or document which came to his know- 
ledge, or into his possession, by virtue of his office, and which, at the 
time when he ceased to be a Commonwealth Officer, it was his duty 
not to disclose, shall be guilty of an offence. 

The maximum penalty for a breach of the Act is imprisonment for two 
years.® 

This legislation is backed up by a regulation under the Public Service 
Act which makes it an offence for any civil servant to “use for any purpose, 
other than for the discharge of his official duties, information gained by or 
conveyed to him through his connexion with the Service”.^ 

Further regulations® prohibit “disgraceful or improper conduct” and 
this has been interpreted as releasing information without authority and 
attacking the policies of the government concerning the enterprise of which 
the civil servant was a member. 

the Report of the Royal Commission into the Suspension of Civil Administration 
in Papua was not published and only a few roneo copies exist, 

^Crimes Act 1914-1973, Section 70. 

’‘Public Service Act 1922-73, Regulation 34, 

Hbid., Regulations 55-56, 
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This rather draconian legislation has successfully inhibited most civil 
servants from breaching the secrecy of government administration but in 
recent years leakages of information — even insensitive areas— have become 
a source of some embarrassment and occasional witch hunts in the bureau- 
cracy. In practice a blind eye is turned to many technical breaches of the 
rules, but most Australian civil servants have no desire to break government 
rules on the secrecy of information. Junior officers are not usually in possession 
of much information of interest to the public and almost all senior officers 
are thoroughly imbued with the belief that the public should be told only 
what it has to know. Many of them believe that it is the responsibility of the 
minister to determine what information should be released^ and it is probable 
that most ministers share this viewpoint. 

Others believe that the widespread release of information, especially that 
showing how policy decisions were arrived at, would reduce their effectiveness 
because they would be much more circumspect and would commit much 
less to paper if they felt that what they wrote would be available for public 
scrutiny. 

The common move in democratic countries for access to government 
information has been reflected in Australia by the public commitment of 
recent Commonwealth governments to freedom of information. The Whitlam 
Labour Government in 1972 pledged itself to a new policy of open govern- 
ment and the present Fraser Government is similarly committed. However^ 
the natural reluctance of most ministers and senior public servants to move 
into a totally new situation and the difficulty of making a policy of free 
access work within the parameters of the Westminster model, have meant 
that there has been very slow progress. 

The Royal Commission on Australian Government Administration in 
1976 urged greater openness and freedom of access to information about 
government processes^"^ but it declined to endorse or recommend a specific 
draft Bill. A long running inter-departmental committee recommended that 
freedom of information legislation should not be concerned to authorise the 
release of material not lawfully available at present but to compel the release 
of much material that is now made available, if at all, at the discretion of 
individual ministers.^ ^ 

A Senate committee is currently studying the issue and has received advice 
from departmental heads that a statutory right to freedom of information 
would involve a considerable increase in the number of staff employed, would 
impose an extreme burden on ministers and permanent secretaries, and could 
force a new relationship between ministers and civil servants.^^— 

^R,C.A,G.A, Report, Volume 2, p. 3. 

Volume 1, p. 350. 

Volume 2, p. 169. 

Canberra Times, March 15,1979, The Australkm,_ March 7, 1979. 


Secrecy in Government in Australia 1161 


The prospects for a quick passage of freedom of information legislation 
and a consequent release of government documents do not appear bright. 
As one of the Royal Commissioners wrote: 

There is reason to believe that... a commitment to secrecy will persist. 
It is self evident that administrative discomfiture can in many, if not 
most, circumstances be avoided by a prudent economy in making ofiicial 
information publicly available. Caution, anonymity and circumspection 
in releasing information which potentially could be put to hostile use, 
are reliable assets for any administrator who wishes to avoid controversy 
(and recrimination). ^3 

The demand for the release of government information in Australia 
has not come from the public, which displays only a fitful interest in govern- 
ment, but from political parties which are currently in opposition, from the 
media, from academics in the social sciences and from a few special interest 
groups who suspect they are not being treated sympathetically by the minister 
or the bureaucracy. 

On a more general level there remain many problems in overcoming 
secrecy in government in Australia. One of the more important, but less 
publicised, is the problem of obtaining information from statutory authorities. 
The Commonwealth Government alone has some 170 statutory authorities 
with twice as many employees as there are in the ‘career’ public service. Almost 
all of these authorities are required to issue annual reports. The reports are 
generally notable not only for their variety, but also for how late many of 
them are— some are up to four years late — and how little information they 
contain. The production of a ‘glossy’ report is offered by some statutory 
authorities in place of one containing detailed information about the goals, 
policies and procedures of the organisation. Most public attention has been 
centred inthefreedom of information debate, on the policymaking depart- 
ments and little attention has been given to the failings of statutory authori- 
ties. This is all the more surprising as some authorities consume very large 
resources and, in at least one case, appear to dominate the government of 
the state in which it operates,*^ 

The policy of secrecy in Australian government is not confined to current, 
or recent, activities but extends to activities more than a generation old. 
Archives are not well developed in Australia and a great deal of important 
historical material has been destroyed. Where it is still available it is some- 
times poorly housed and not easy of access. Furthermore there is a general 
30-year rule which ensures that researchers cannot expect to be given access 
to any records less than 30 years old. Even if records are 30 years old there are 
often considerable delays in obtaining them, as they must be processed to 

^^R.C.A.G.A. Report, Volume 2, p. 2. 

^^The Hydro Electric Commission in Tasmama, 
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remove any ‘sensitive’ records and departments may still forbid access to 
them. 

It has been said that Australians have a talent for bureaucracy. Equally 
it might be said that Australian governments have, through long practice, 
acquired a talent for secrecy. 

It is a serious matter in a modern democracy to keep most of the opera- 
tions of government largely secret from the public and even more serious 
that a sustained demand for openness of government has been so long in 
arising in a generally well-educated populace. 

A general acceptance of government paternalism, fostered until recently by 
affluence, which made it possible to meet the demands of many special interest 
groups, and a general easy-going approach to life, may account for a general 
community acceptance of secrecy in government but it does not excuse the 
academic community, the media, and politicians for their lack of action. 

The academic community, particularly that part of it which is concerned 
with the study of public administration and political science, has generally 
been able to carry on its work through the personal contacts of individual 
academics with politicians, senior public servants and experienced graduate 
and undergraduate students. This method has the advantage of sometimes 
giving privileged access to information but is no substitute for a general 
opening of the activities of government to scrutiny and analysis. Education in 
public administration is generally undeveloped in Australia, not least because 
of the paucity of reliable information on and reviews of the policy-making 
activities of government. 

In a similar fashion the media has generally been content to accept the 
ethos of secrecy in government and to operate through cultivating individual 
ministers and civil servants from whom it can regularly obtain unattributable 
information. 

Politicians who aspire to ministerial office are unlikely to support demands 
for much less secrecy in government when it is clear that senior ministers 
feel that the maintenance of confidentiality is in both party political and 
governmental interests. Australian experience has shown that it is only 
politicians who are out of office or who believe that they have little chance of 
reaching ministerial rank who are likely to work for openness in govermiieiit. 

Secrecy in government in Australia, at both state and federal level is, 
as a result of a slow shift in community values, under increasing attack. 
The examples of how foreign governments have greatly reduced governmental 
secrecy have placed the proponents of secrecy on the defensive for the first 
time. But with an apathetic public, a long tradition behind it and, at best, 
only lukewarm support for open government from ministers and senior 

civil servants, Australian governments seem set to maintain secrecy in 

fact if not in theory — for a long time to come. 


^®A.F. Davies, Austmlipn Democmey^ Longmans, 1958, p. 4, 


Openness and Secrecy in British Government 


Gavin Drewry 

A WIDELY used textbook on British politics draws a sharp contrast 
between the ‘liberal’ assumption that the public has ‘a right to 
know’, and the ‘Wliitehall model of communication’ wliich assumes 
information to be a scarce and costly commodity, not to be freely 
exchanged.^ The notion that attitudes towards openness in government can 
be dichotomised in this way is pervasive in political and academic discussion, 
but it imposes an artificial rigidity upon what is in fact a highly complex 
and elusive subject. It may even be downright misleading in encouraging a 
teleological approach — depicting a disjointed and often mundane debate 
as an epic struggle between forces of light and darkness, with every symptom 
of greater ‘openness’ being greeted as a milestone on the road of progress 
towards democratic enlightenment. 

Such an implicit assumption has often been evident in speculation about 
the desirability and feasibility of achieving a more ‘open’ style of government 
that has been going on sporadically in Britain since the mid-1960s. The debate 
has been entwined with interminable arguments about reforming the apparatus 
of central, local and regional government, which in turn have been reinforced 
by a general atmosphere of gloom about the country’s declining world status 
and its dismal economic performance. The same sense of crisis may have 
undermined the traditions of public deference and acceptance of hierarchy 
which, as the American sociologist, Edward Shils, argued in the relatively 
prosperous mid-1950s, have helped to underpin the ‘unequalled ... secretive- 
ness and taciturnity’ of the British ruling class.® However, diminished national 
self-confidence may also have had the opposite effect of driving the bureau- 
crat still further behind his defensive ‘bulwark of secrecy’. 

The use of a phrase like ‘open government’ obscures the fact that the 
very concept of ‘government’ is an elusive one. Reference is sometimes 
made to a British ruling ‘establishment’, with ‘inner’ and ‘outer’ circles of 
power-holders linked, albeit loosely, by shared language and manners of 
conduct.® The distinction between ‘governors’ and ‘governed’ is blurred 

^Richard Rose, Politics in England Today, London, Faber and Faber, 1974, p. 211. 
®Edward Shils, Tlte Torment of Secrecy, London, Heinemann, 1956, p. 49. 

®For example, Jean Blondel, Voters, Parties and Leaders (revised edn.), Harmondsworth, 
Penguin Books, 1974, cli. 9. 
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by the proliferation of ‘quangos' and by the network of links (via govern- 
ment contracts, industrial development grants, etc.) between private and 
public sectors.^ In discussing government secrecy, how far should we cast 
our net away from ‘government' into the oceans of ‘quasi-governmenf and 
even ‘non-government’? 

Moreover, the political debate about open government in Britain has often 
deployed a populist vocabulary which sets all kinds of traps for the unwary. 
Contemporary pluralism endows the word ‘public’ with a restricted meaning. 
A bureaucracy may be regarded as ‘open’ to the extent that it consults with 
its specialised ‘publics’. Pressure groups are accepted as part of the demo- 
cratic environment of decision-making, and some of them have also played 
an important part in achieving greater openness, notably in matters to do 
with the protection of the environment and with consumer safety. ‘Participa- 
tion in planning’^ is still a fashionable phrase, and it has acquired some 
reality in such contexts as the debates about the need for and location of 
nuclear power stations, motorways and a third London airport. 

Notwithstanding recent experiments (in unusual political circumstances) 
with referendums, a major argument for open government in its widest, 
populist sense, is to counteract the widespread apathy and ignorance that 
characterises British political culture. Introducing a recent White Paper 
on the reform of official secrets legislation (see below), the then Home 
Secretary, Mr. Merlyn Rees, was goaded by criticisms from his own back- 
benches into retorting; “When my hon. friend talks about people outside 
[parliament] being worried, I can only express the wish that at the election 
he finds more than two or three people in his constituency who are concerned 
about it.”® This assertion may well accord with reality, but arguably it 
strengthens rather than diminishes the case for open government. 

A British academic suggests that “there is little evidence of widespread 
public demand for more official information. The fuss comes from some 
professional communicators and interest groups dissatisfied when govern- 
mental decisions go against them.”^ The problem of open government, 
if indeed it is a ‘problem’, lies very much in the eye of the beholder and in 
the standpoint from which he beholds. None of the limited range of people 
likely to have strong views about open government is likely to look at the 

^D.C. Hague, et al. Public Policy and Private Interests, London, Macmillan, 1975. 
Cutbacks in the number of Quangos and a drastic reduction in the scale of government 
intervention in the private sector are among the declared obiectives of Mrs. Thatcher’s 
1979 Conservative administration. 

^Viz. the Report of the Skeffington People and Plannm^^ HMSO 1969. See 

also Dilys Hills, Participating in Local Affairs, Harmondsworth, Penguin Books, 1970. For 
a recent analysis of the role of groups see J. J. Richardson and A.G. Jordan, Governing Under 
Oxford, Martin Robertson, 1979, 

«H.C. Deb. 19 July 1978, cols. 536-50, at 546-7, 

Jones, “What is Really Needed in the Debate on Open Government”, Municipal 
Review, September 1977, pp. 177-8. 
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subject with an open mind. 'Every bureaucracy’, Max Weber tells us, "seeks 
to increase the superiority of the professionally informed by keeping their : 
knowledge and intentions secret”^ : why should the civil servant in Whitehall 
be peculiarly immune to this cast of mind? Ministers might be expected to 
absorb some' of the values of the bureaucracies they command ; but they are 
also parliamentarians, well able to understand, if not to share, the aspira- 
tions of the backbenchers that they themselves once were and may one day 
become again. Those outside the inner circles of government seek access 
to private knowledge and to the linguistic codes by which the members of the 
inner circle recognise their own kind. A recent journalistic expose of the 
secret network of cabinet committees (see below) quotes a former Whiteall 
economic adviser as saying: "In conversation, it helps Civil Servants to 
separate the ins from the outs. If I happen to quote the wrong name for the 
principal economic committee, then it shows I’m not an important fellow 
any more.”^ 

No political journalist will admit to an aversion to open government; 
but his professional standing is enhanced by the continuing scarcity of the 
commodity in which he deals and by his continuing to be the only retail 
outlet. Every student of public administration (including the present writer) 
has a professional axe to grind about access to the raw material of his 
subject.^® 

Thus the debate about openness and secrecy in British Government is 
ramified, and is riddled with all kinds of potential pitfalls. The remainder 
of this paper will outline some recent developments in the subject in just a 
few of its numerous aspects. 

THE OFFICIAL SECRETS ACTS 

Legislators tend by definition to regard legislation as the primary means 
for effecting substantial policy changes. Gonsequently, much political 
discussion of government secrecy has centred upon shortcomings in criminal 
statutes directed against the improper revelation of official secrets. But the 
Official Secrets Acts also have a symbolic function which transcends their 
ostensible significance as devices for prosecuting alleged enemies of the state; 
their existence, in the absence of laws obliging public authorities to disclose 
information, means that the law’s main contribution to the subject of official 
information has been a negative one. 

^H.H. Gerth and C. Wright Mills (eds.), From Max Weber, London, Routledge and 
Kegan Paul, 1948, p. 233. 

*^Bruce Page, “The Secret Constitution”, New Statesman, 21 July 1978, pp, 72-6, at p. 73, 

3-®There has been recent concern about the ‘weeding’ of official documents due to be 
made available for study under the 30-year rule prescribed by the Public Records Acts 1958 
and 1967. An official inquiry into the workings of the Acts was set up in August 1978 under 
the chairmanship of Sir Duncan Wilson. 
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The history ofthe Acts is documented elsewhere.^^ Section 1 of the Official 
Secrets Act 1911 is concerned with espionage and, although at least one 
conviction under the section has been severely criticised, it need not 
concern us here. Indeed most of the provisions of this Act, which was amend- 
ed in 1920, and again in 1939, are peripheral to the present discussion. The 
significant section is Section 2, which covers a number of offences, under the 
general heading of 'wrongful communication etc. of information’: Sub- 
section 1 makes it an offence (a) to communicate official information to an 
unauthorised person, or (b) to retain any official document without authority, 
or (c) to fail to take care of any official document. Section 2 (2) makes it an 
offence to receive any official document knowing, or having reasonable cause 
to believe, that it was communicated in contravention of the Act.^^ 

The actual number of prosecutions under Section 2 has been very small.^^ 
The most recent instance resulted in the conviction of three defendants in 
November 1978, after a long and costly trial, in connection with magazine 
articles about the Government Communications Headquarters; the defen- 
dants were conditionally discharged and made to pay costs, but the case 
gave even wider currency to the secrets which were the subject of the 
prosecution.^® 

In 1969 the Fulton Report on the Civil Service, complained that 'the 
administrative process is surrounded by too much secrecy’, and called for an 
official inquiry.^® Some of its remarks were distinctly ‘populist’ in tone: "the 
fuller the information the closer the links between government... and the 
community; the smaller the gap of frustration and misunderstanding between 
‘them’ and ‘us’. Fulton also suggested that civil servants should be allowed to 
go further in explaining the work of their departments.^^ The Wilson Govern- 
ment responded with a White Paper^® which noted that important steps 
towards openness had already been taken, notably through the publication 
of official forecasts and consultative Green Papers.^^ But some of its 

i^David Williams, Not in the Public Interest, London, Hutchinson, 1965; Harry Street, 
Freedom, the Individual and the Law (4th edn.), Harmondsworth, Penguin Books, 1977, ch. 8. 
See also the Franks Report on Section 2 of the Official Secrets Act 1911, four volumes, 
Cmnd. 5104, September 1972, discussed in this article. 

Thompson, “The Committee of 100 and the Official Secrets Act, 1911”, (1973), 
Public Law, 2^1-16. 

have oversimplified some complex legislation ; for a useful commentary and summary 
see the Franks Report, loc cit,, vol. 1, Appendix I. 

Appendix IL 

^^See substantial articles in The Guardian, 18 November 1978 and the Sunday Times, 
19 November 1978. 

^®Cmnd. 3638, June 1968, paras. 277-80. 

‘^^IbkU paras. 283-4. 

'^^Information and the Public Interest, Cmnd. 4089, June 1969. 

^^The first green paper appeared in April 1967; see J.G. die, Introduction to British 
Government Publications, 2nd edn,, London, A.A.L,, 1973, pp. 58-9. 
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'comments on tlie^ Official Secrets Acts^ were question-begging, if not dis- 
ingenuous: it claimed that the fact that the Attorney-General (who is, of 
course, a member of the government) must consent to prosecutions being^ 
brought, is an effective safeguard against prosecutions other than in matters 
'of internal security or some other major interest’; and it made the surprising 
assertion that the concern of the Acts with ‘unauthorised’ disclosure had 
no bearing on the amount of ‘authorised’ disclosure. In reality, the boundary 
of one must logically be the boundary of the other; and the concept of 
‘implied authorisation’ is itself highly ambiguous.^® 

The Conservative Government, elected in 1970, promised in its election 
manifesto to “eliminate unnecessary secrecy concerning the workings of the 
Government, and [toj review the workings of the Official Secrets Act.” 
Meanwhile, a Section 2 prosecution had been instituted against four defen- 
dants, including the editor of the Sunday Telegraph, in connection with 
the publication of a confidential diplomatic assessment of the Nigerian civil 
war: summing up, the judge suggested that Section 2 should be ‘pensioned 
off’ and replaced by new provisions which would enable people like the 
defendants to determine in what circumstances the communication of official 
information would entail the risk of prosecution.^^ 

On 20 April 1971, two months after the defendants had been acquitted, 
a Home Office departmental inquiry was set up, under the chairmanship of 
Lord Franks, to investigate the working of Section 2 of the 1911 Act: clearly 
it would have been improper to have held such an inquiry until the trial was 
over. Its report, accompanied by three volumes of evidence, amounting to 
1,200 pages, appeared in September 1972.^^ 

It found Section 2 to be a ‘catch-all’ in two senses : all categories of official 
information, however trivial, fall within its scope, and all employees in 
public service, from permanent secretaries to policemen and postmen^^ are 
potentially covered by it, as are private sector employees working on govern- 
ment contracts indeed, anyone knowingly receiving unauthorised infor- 
mation — if only a trifling piece of gossip about some minor occurrence 
during the tea break in a government typing pool — could in theory be 

^®See Franks Report, loc, ciL, vol. 1, para. 1 8. 

^^See an account by one of the defendants, Jonathan Aitken, Officially Secret, London, 
Weidenfeld and Nicolson, 1971. 
c//./ note 11, above. 

^®But the Acts do not normally apply to local government. For a useful outline of 
openness and secrecy in local government see Ronald Wraith, Open Government : The 
British Interpretation, London, Royal Institute of Public Administration, 1977, pp, 39-41. 
Wraith’s monograph gives a useful overview of the field of open government and touches 
upon several aspects not covered in this paper, 

^^Government security procedures also spill over into the private sector; see S.A. de 
Smith, Constitutional and Administrative Law (3rd edn.), Harmondsworth, Penguin Books, 
1977, pp. 193-4. 
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prosecuted and imprisoned for up to two years. The report called Section 2 
'a mess’: 

Its scope is enormously wide. Any law which impinges on the freedom of 
information in a democracy should be much more tightly drawn. A catch- 
all provision is saved from absurdity in operation only by the sparing 
exercise of the Attorney General’s discretion to prosecute. Yet the very 
width of this discretion, and the inevitably selective way in which it is 
exercised, give rise to considerable unease. The drafting and interpretation 
of the section are obscure. People are not sure what it means, or how it 
operates in practice, or what kinds of action involved real risk of prose- 
cution under it.^^ 

Its main recommendation was for Section 2 to be replaced by a new 
Official Information Act, covering specified categories of information: 
defence and internal security, foreign affairs, law and order, the affairs of 
private citizens and private organisations, cabinet papers, and currency and 
the reserves. The test of criminality would be whether unauthorised dis- 
closure would cause at least serious injury to the interests of the nation. The 
mere receipt of information would cease to be an offence, though its further 
communication could, if the recipient knowingly received the information 
in contravention of the new Act, render him liable to prosecution; there 
would also be a new offence of communicating or using official information 
of any kind for private gain. These recommendations were accompanied by 
proposals for streamlining existing security classification practices. 

The report was condemned by some for going too far, and by others for 
not going far enough. It was debated in the Commons on a ‘take note’ motion 
in Jane 1973.^^ The following year brought a new Labour Government which 
promised, in its October 1974 election manifesto, “to replace the Official 
Secrets Act by a new measure to put the burden on public authorities to 
justify withholding information”. This bold promise — which went far beyond 
Franks — was to haunt the government for the rest of its period in office. 

The new Home Secretary, Mr. Roy Jenkins, was known to be an advocate 
of greater openness (though he came down firmly against a Freedom of 
Information Act on the United States pattern^^); but it fell to his successor, 
Mr. Merlyn Rees, a former member of the Franks Committee, to announce, 
in November 1976, the government’s intentions of implementing the Franks 
Report, with significant modifications the abandonment of fixed parity 

c//., para 88. 

26H.C. Deb., 29 June 1973, cols. 1885-1973. 

^^See his Granada Guildhall Lecture, “The Government, Broadcasting and the Press’^ 
10 March 1975, in which he described the American legislation as “costly, cumbersome and 
legalistic”. 

28H.C. Deb., 22 November 1976, cols. 1878-88. 
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for sterling made it unnecessary to include economic information among the 
protected categories; and there would be no blanket protection for cabinet 
documents irrespective of their content and security classification. A White 
Paper,, along the same lines as Mr. Rees’s statement, appeared in July 1978.^® 

The government fell in March 1979. In its first Queen’s Speech, the incoming 
Conservative Government promised ‘-To replace Section 2 of the OtEcial 
Secrets Act 1911 with provisions appropriate to the present time.”®® A 
Protection of Official Information Bill, based upon a modification of the 
Franks recommendations, was introduced in the House of Lords in October 
1979. . . 

THE LAW ANB OPEN GOVERNMENT 

The shortcomings of the Official Secrets Acts are also their greatest 
virtue in the eyes of advocates of open government. Section 2, in particular, 
is such a crude instrument that the prosecuting authorities hesitate to deploy 
it. In his 1976 statement, Mr. Rees suggested that the ‘blunderbuss’ of 
Section 2 was to be replaced by an ‘Armalite rifle’ in the form of a new 
Official Information Act; a backbench MP thereupon retorted that ‘an 
Armalite rifle is a lethal instrument.’®^ 

The Franks Committee felt that the suggestion of new laws to give the ^ : 
public a statutory right of access to official documents “raised important 
constitutional questions going beyond our terms of reference”.®® The 1978 
White Paper only touched upon the wider issue of open government, and ; i 

suggested that reform of Section 2 was “a necessary preliminary to greater j 

openness in government”.®® The government went on to acknowledge the ‘ 

changing climate of expectations about official openness and to congratulate : 

itself on progress already made. It alluded in particular to a circular letter sent i 

on 6 July 1977 by the then Head of the Civil Service, Sir Douglas Allen, 
to all government departments, instructing them to proceed on the working , 

assumption that “background material relating to policy studies and i 

reports... m// be published unless they decide it should not be”.®^ The [ 

White Paper admitted that, contrary to the government’s 1974 manifesto ] 

promise, it had reached no conclusion about the desirability of imposing a , 

statutory duty on governments to disclose information. All the signs were J 

• ' i: 

®®Gmnd. 7285, July 1978. Another Commons debate on the Official Secrets Acts had | 

taken place a month earlier : H.C. Deb., 15 June 1978, cols. 1255-1318. 

®®H.C Deb, 15 May 1979, col. 51. 
ar., col. 1887. 
c//., vol. 1, para. 85. 

^^Loc. cit,, para 40. 

®^The letter followed a Commons statement by the Prime Minister on 24 November 
1976; the full text of the letter is at H.C. Deb., 26 January 1978, cols, (written answers) 

691-4. 
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that if and when the government did reacli such a, conclusion it would be a 
.negative one. . ■ 

However, at the beginning of the 1978/79 parliamentary session, a Liberal 
MP, Mr. Clement Freud, won first place in the session ballot, for Private 
Members’ Bills, and used this advantageous position to promote his .own all- 
party Official Information Bill, based upon proposals worked out by an 
independently financed organisation, the Outer Circle Policy Unit. The 
Bill had its second reading in JantuaryT979^® and was awaiting its report 
stage at the dissolution. On this occasion the frontbenches of the two main 
parties were united in insisting that any statutory right of access must be 
heavily qualified by ministerial powers of veto. 

Although not enacted, the Bill’s progress stung the government into 
producing its own tentative proposals^ in the form of a Green Paper, Open 
Government, which appeared in March 1979.^^ It stressed that any new rules 
must be compatible with existing constitutional conventions of governmental 
accountability to parliament and of collective ministerial responsibility (see 
below), and it suggested a non-statutory code of practice (as proposed by 
another independent body, JUSTICE®^), which might be monitored by a 
new parliamentary select committee, and which would not be justiciable 
by the courts. The Green Paper alluded to practices in other countries, but 
urged caution in drawing comparisons ; but at the same time the government 
also published a substantial digest of practices of open government in nine 
countries, a document which should at least enable future debates to take 
place on a better informed footing than hitherto. 

INDIVIDUAL MINISTERIAL RESPONSIBILITY 

The theory of openness in British central government rests on the conven- 
tion that ministers are directly answerable to parliament for what goes on in 
their departments. Paradoxically, the same convention is also a cornerstone 
of secrecy and anonymity in the civil service. 

Here, as elsewhere in British Government, practice is different from theory. 
Ministerial responsibility is blurred at its edges senior civil servants are 
in some cases directly accountable to parliament ministers often by-pass 

Information Bill July 1978. A number of other groups* including the Labour 
Party and the Liberal Party, produced proposals on the subject at about the same time. 

me. Deb., 19 January 1979, cols. 2131-2213. 

37Cmnd. 7520, March 1979. 

^^Freedom of Information, 'London, 191^, 

Disclosure of Official Information : A Report on Overseas Practice^ HMSO, 1979. 

<^9The classic critique is S.E. Finer, “The Individual Responsibility of Minlsters’% 
Public Administration^ Vol, 34, 1956, pp. 377-96, See also K.C, VHieare, Maladministration 
and its Remedies^ London, Stevens, 1973, especially ch. 3. 

^h,g, the role of permanent secretaries, qua departmental accounting officers, in giving 
evidence to the Commons Public Accounts Committee. 
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parliament in tlieir secret dealings with pressure groups and foreign govern- 
ments. The realities of a dominant executive and of parliament’s archaic 
procedures combine to undermine the effectiveness of ministerial responsi- 
bility as a vehicle for openness and accountability. Moreover, the vast scope 
of government activity and the complexity of bureaucratic organisation 
severely limit a minister’s capacity to know about, still less to control, the 
full range of departmental activity for which he is in theory ‘responsible’ ; 
remedial devices such as the appointment of temporary ‘political advisers’^^ 
can do no more than nibble at the edges of an intractable problem. Britain’s 
membership of the EEC, which impinges upon the work of most depart- 
ments, raises problems of control and accountability which merit a separate 
article, if not a book.^® 

One recent case which highlights some of these problems arose out of the 
collapse of the vehicle and general motor insurance company in 1971.^^ 
A judicial tribunal of inquiry which looked into the government’s apparent 
failure to avert the collapse, named and blamed senior civil servants in the 
‘giant’ department of trade and industry, and expressly exonerated 
ministers;^® it was made abundantly clear that ministerial ‘control’ over 
such a vast empire was pure fiction. This breach in civil service anonymity 
has potentially momentous constitutional implications though the fashion 
for such giant departments seems to have passed. 

Departments have in general become somewhat more conscious of their 
relations with the outside world, and Sir Douglas Allen’s letter (see above) 
reflects, and may accelerate this trend. Parliament has acquired new weapons 
to supplement the blunt instruments (such as question time) traditionally 
used to hold ministers to account. A Parliamentary Commissioner for 
Administration, with rights of access to ojOScials and to departmental files, 
was appointed in 1967, to investigate complaints of maladministration in 
central departments referred to him by MPs; variants of the ‘ombudsman’ 
system have since been extended to the National Health Service and to local 
government.^® Since the late 1960s the House of Commons has expanded 
its network of investigatory select committees, many of which now sit in 
public and call civil servants and even ministers to give written and oral 
evidence. Following a report by the Commons Select Committee on 

^^Tessa Blackstone, “Helping Ministers do a Better Job”, New Society^ 19 July 1979, 
pp. 131-2.' 

^^Viz,s The Hansard Society, The British People : Their Voice in Europe^ London, Saxon 
House, 1977. 

<^%.J.S. Baker, “The V and G Affair and Ministerial Responsibility”, Political Quarterly^ 
Vol. 43, 1972, pp. 340-5; R.A. Chapman, “The Vehicle and General Affair : Some Reflec- 
tions for Public Administration in Britain”, Public Administration, Vol. 51, 1973, pp. 273-90. 

^SReport of the Tribunal, H.L. 80, H.C. 133, 1971-72. 

^®A recent account of developments in this area is F.A. Stacey, Ombudsman Compared, 
Oxford, Clarendon Press, 1978, chs. 7-9. 



1172 Gavin Drewry 


Procedure, ttieXhatcher Government agreed, in July 1 979, to the setting upof 
12 new 'departmeiitaf select committees, which absorbed many of the exist- 
ing specialised committees. But committees still lack the range and the facili- 
ties to penetrate far into the secret places of government, and the system 
remains securely entrenched in traditional executive-dominated adversary 
politics. 

Published as an appendix to the procedure committee report, is a memo- 
randum of guidance for officials appearing before select committees. 
This states that: “The general principle to be followed is that it is the duty of 
officials to be as helpful as possible to Committees, and that any withholding 
of information should be limited to reservations that are necessary in the 
interests of good Government or to safeguard national security.” However, 
the rest of the document spells out with revealing clarity the constraints to 
which civil service witnesses are subject: above ail they are enjoined to 
“preserve the collective responsibility of Ministers and also the basis of 
confidence between Ministers and their advisers.” 

To sum up, for a variety of reasons the accountability of ministers is 
much more impressive in theory than it is in practice, and recent reforms have 
made only a marginal impact. Parliament has made its own small contribution 
to greater ‘openness’ by permitting the sound broadcasting of its own proceed- 
ings:^^ but unless there is a constitutional transformation, most of the 
decisions that matter will continue to be made in secret arenas to which the 
elected custodians of the broad public interest have little access. 

COLLECTIVE MINISTERIAL RESPONSIBILITY 

While individual ministerial responsibility is directed in theory towards 
openness and accountability, collective responsibility playg a major part in 
cancelling out its effects. In constitutional theory, ministers stand and fall 
together; if a minister wishes to dissent publicly from agreed policy then he 
must resign. If this pretence of a united front is to have any credibility then 
the wrangling that preceeds the announcement of agreed policy must be 
concealed from view. This secrecy extends not merely to the substance of 
cabinet discussion but also to the cabinet’s internal working, such as the 
membership and even the existence of cabinet committees.®^ 

me. 588, 1977-78. 

Appendix D. 

Drewry, “Parliament in Camera”, New Law Journal, 29 May 1975, pp. 536-7. 
The campaign was a protracted one and, at the time of writing, television cameras are still 
not admitted. Both Houses now have Public Information Offices to answer inquiries, and 
publish Weekly Information Bulletins about their proceedings. 

®®See note 9, above. The New Statesman, 10 November 1978, contains the text of a 
leaked memorandum by Mr Callaghan, which seeks to justify the continuance of absolute 
secrecy about cabinet committees; it is not a persuasive document. 
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Once again, the reality is very different. For one thing, those who lose 
I arguments in cabinet have a political interest in signalling to their supporters 
outside the government that they put up a good fight. A former Labour 
Cabinet minister argues that collective responsibility could not survive 
without the safety valve of the ‘unattributable leak’, via a network of accredit- 
ed lobby correspondents;^^ thus we are able to read in our newspapers quite 
detailed accounts of cabinet deliberations, official versions of which will not 
normally, under rules imposed by the Public Records Acts, see the light of 
day for thirty years, and perhaps not even then.^^ 

Two recent episodes have brought into sharper focus the relationship 
between collective responsibility and government secrecy. The first was 
the posthumous publication of Mr. Richard Crossman’s, The Diaries of a 
Cabinet Ministerf^^ containing a blow by blow account of cabinet government 
in the late 1960s, as well as revelations about Crossman’s departmental life 
(including material about his dealings with named civil servants). The 
government tried unsuccessfully to persuade the publishers to make extensive 
cuts, and then brought a civil action for a permanent injunction, based on 
alleged breach of confidence the case was followed by an inquiry, which, 
inter alia, recommended that in general a fifteen year minimum time limit 
should apply to such ministerial publications.^^ 

The second episode was the publication in the weekly journal, New 
Society, in June 1976, of an article about the government’s change of policy 
with regard to child benefits, based upon extensive citation of a leaked cabinet 
document. The case gave rise to considerable debate in parliament. No 
prosecution was brought against either the author (who refused to divulge 

^^Patrick Gordon Walker, The Cabinet (revised edn.), London, Collins, 1972, pp. 26-33. 
Giving evidence to the Franks Committee, loc, cit , Vol. 4, p. 187. Mr. Callaghan (then 
Shadow Foreign Secretary) said : ‘You know the difference between leaking and briefing. 
Briefing is what I do and leaking is what you do.’ On lobby correspondents, see Jeremy 
Tunstall, The Westminster Lobby Correspondents, London, Roiitledge and Kegan Paul, 
1970. 

^“^See note 10, above. 

®®In three volumes, London, Hamish Hamilton and Jonathan Cape, 1975, 1976 and 
1977. 

^^[1976] Q.B. 752. See Hugo Young, The Crossman Affair, London, Hamish Hamilton 
and Jonathan Cape, 1976. The Lord Chief Justice held that the courts did possess power to 
issue injunctions to protect the public interest against breaches of confidence which posed a 
threat to collective Cabinet responsibility; but said that in view of the substantial time 
that had elapsed since the events described in volume one, publication would in this instance 
not threaten the collective responsibility of the present Cabinet. It is significant to note that 
not attempt was made in this case to invoke the Official Secrets Acts. 

^%eport of the (Radcliffe) Committee of Privy Councillors on Ministerial Memoirs, 
Cmnd. 6386, January 1976; its recommendations were accepted by the government. See 
pertinent comments by Street, op. cit., pp. 235-7 and by Wraith, op, cit, pp. 54-7. 

S6H.C. Deb., 17 June 1976, cols. 738-9; ibid., 21 June 1976, cols. 1098-1102; ibid., 
28 June 1976, cols. 39-106; ibid, 1 July 1976, cols. 650-8. 
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his sources) or the journal. An official inquiry was set up to examine the 
rules for handling cabinet documents. In the last analysis, however, it is 
impossible to shield from all outside scrutiny the activities of a body whose 
members are engaged in the most abrasive political discussions (in which 
departmental interests are often at stake, as well as party political ones )— 
particularly where a system of ‘unattributable leakage’ is tacitly condoned. 

CONVENTIONS AND PRACTICES 

Laws and constitutional conventions tell only part of the story of govern” 
ment secrecy in Britain. The rest is embedded in the political culture, and 
in codes, conventions and habits of political and bureaucratic practice. Thus 
the official Civil Service Pay and Conditions of Service Code (formerly 
ESTACODE) says that “the need for openness in the work of Government 
is now widely accepted”,^® but it goes on to stress that any participation by 
civil servants in public debate or any dissemination of official knowledge 
must be such as will neither prejudice national security ; create the possibility 
of embarassment to the government in the conduct of its policies; nor bring 
into question the impartiality of the civil service. The memorandum 
for officials giving evidence before select committees (see above) is similar in 
tone. Such rules overlap with the Official Secrets Acts, but those Acts hardly 
impinge in practice upon the official’s day to day working life. Breaches of 
rules of conduct may, in some cases, give rise to formal disciplinary proceed” 
ings. But there are more subtle modes of enforcement. We are back now in the 
inner circle’ with its private codes of language, manners and conduct; 
a circle with members 'whose common kinship and culture separates them 
from outsiders’ and where intangible 'units of esteem’ carry subtle rewards 
for discretion and equally subtle penalties for indiscretion.®^ In the more 
down-to-earth languageof the Franks Report, ‘ ‘a civil servant who is regarded 
as unreliable, or who tends to overstep the mark and to talk too freely, 
will not enjoy such a satisfactory career as colleagues with better judgment 
and greater discretion.”®? 

Sir Douglas Allen’s directive (see above) might signify a revaluation of 
the currency of esteem as applied to civil service openness, or perhaps it is 
mere windowdressing. Inevitably different departments will respond in 

®'®'Report of the (Houghton) Committee of Privy Councillors on Cabinet Document 
Security, Cmnd. 6677, November 1976. 

®®Paras. 4129-30. For discussion of the ‘network of understandings and practices’ 
governing civil service conduct, see Maurice Wright, The Professional Conduct of Civil 
SQXYdint^\ Public Administration, y oh 1-15. 

®®This vocabulary is borrowed from Hugh Hecio and Aaron Wildavsky, The Private 
Government of Public Money, London, Macmillan, 1974. 

ciL, para. 58. Paras. 59 and 60 proceed to outline the roles of civil service disci- 
pline and pre-entry vetting. 
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difFereiit ways. A suggestion that the directive has partly a defensive purpose 
appears in one of its later paragraphs: , 

There are many who would have wanted the Government to go much 
further (on the lines of the formidably burdensome Freedom of Informa- 
tion Act in the USA). Our prospect of being able to avoid such an 
expensive development could well depend on whether we can show that 
the Prime Minister’s statement had reality and results.®^ 

CONCLUSIONS 

In concentrating upon a few landmarks in the disjointed debate about 
secrecy and openness in British Government, much has had to be omitted : 
vast areas like local government and the nationalised industries; the partial 
protection for journalists against the catch-all nature of the OiFicial Secrets 
Acts provided by the ‘D-notice’ system the debate about public access 
to confidential administrative 'codes’, such as the supplementary benefits 
A-Code; greater openness in town and country planning appeals, including 
publication of inquiry inspector’s reports; recently modified rules of crown 
privilege in legal proceedings; the restrictive operation of rules of sub judlce, 
contempt of court and contempt of parliament; the links between debate 
about 'open government’ and more general movements to secure human 
rights; the impact of scandals in public life at home (notably the Poulson 
corruption case) and abroad (notably Watergate) in intensifying the call for 
more publicity and accountability. 

This essay began with a warning against adopting a ‘march of progress’ 
view of open government; if the author seems to have ignored his own 
advice this is simply because his main concern has been to document as 
faithfully as possible a debate that has often reflected such a view. The 
ramifications of the issue are infinitely complex. Bureaucratic secrecy is 
not necessarily synonymous either with fear of exposure or with bloody- 
mindedness. Each part of the debate needs to be set in its proper context; 
British official secrets are, in a world of international relationships and of 
extensive government involvement in the private lives of individual citizens, 
other people’s secrets as well. The parameters of 'security’ change with the 
ebb and flow of events: national and international terrorism, the conflict in 
Northern Ireland, the measures needed to safeguard nuclear fuels as the 
atomic energy programme expands. 

^iLord Croham (formerly Sir Douglas Allen) has elaborated upon his views about open 
government in an article entitled, ‘Is Nothing Secret The Listener^ 7 September 1978, 
written after his retirement. He suggests that some people have ‘tended to read too much" 
into the 1977 directive. 

®^See Street, op, cit., pp. 227-31 . 
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' The iiiiilti“layered character of the subject is aptly summed up in two 
quotations. The first, by a British academic, reminds us of the gulf between 
the idealised goal of openness and the hard reality of practical democracy : 
*‘a good deal of government information is inaccessible, not because it lies 
beneath ground marked Keep Out, but because citizens lack spades.’’®^ 
The second, by a distinguished scholar and journalist, writing at the begining 
of the century, sums up the glorious uncertainties of the British constitution 
in words which could have been designed to fit both the form and the sub- 
stance of the debate about government secrecy: ‘‘We live under a system of 
tacit understandings. But the understandings themselves are not always 
understood.”®^ 

D 


Safeguarding Official Infonnation 

There has been considerable public interest in the scope for 
greater openness in government and, in particular, for the release 
of information which would allow more informed public debate on 
policy issues before decisions have been reached on them. It rests 
ultimately with ministers to settle how far the disclosure of informa- 
tion should be authorised; and this political decision is in no way 
inhibited by Section 2 of the Official Secrets Act, which is concerned 
only with sanctions against unauthorised disclosures of information. 
The sanctions are not necessary to prevent responsible civil servants 
behaving discreetly in safeguarding information which ministers 
wish to protect. This suggests that removal would not necessarily 
encourage more openness in government; but it could lead to more 
unauthorised disclosure for reasons ranging from political motives 
to personal gain. 

—The Civil Service Department Memo- 
randum, September 1971, The Franks 
Committee Report, (Volume II), 1972 


escoiin Seymoiir-Ure, “Great Britain”, in Itzhak Galnoor (ed.). Government Secrecy 
in Democracies, New York University Press, 1977, pp, 157-75, at 175. 

®^Sidney Low, The Governance of England, "Lmdon, T. Fisher Unwin, 1904, p. 12, 



Secrecy and the Law in India 


O.P. Motiwal 


L egislative history of important countries of the world on 
official secrecy does not go beyond 100 years but we know that govern- 
ments have been exercising the privilege of keeping certain facts and docu- 
ments confidential and secret and their contents were not disclosed to the 
general public. This privilege had been enjoyed on the ground of national 
security. With the growth of democratic institutions, the concept of secrecy 
has also undergone a change. The grip of the government on secret docu- 
ments is not so tight as it used to be. As people became conscious of their 
rights they demanded to know from the government the reasons and motives 
behind a governmental decision which affected their lives. They even asserted 
their rights to see and inspect the important documents of the government. 
Governments could not concede to place all the documents before the general 
public and exercised its right under a statute to keep certain types of docu- 
ments secret. The question of production of confidential and secret docu- 
ments and papers or revelation of their contents before parliament or a court 
of law has been a subject matter of controversy and has attracted the jurists, 
parliamentarians and academicians to discuss the various aspects of the 
problem specially in western countries. We will, for the present, confine our 
discussion to the provisions of the Indian Official Secrets Act. 

SECRECY LEGISLATION IN GENERAL 

In India, earlier, we had no comprehensive legislation on official secrets. 
The only Indian law on the subject was The Indian Official Secrets Act 
1889 as amended in 1904. In addition to this, the British rulers had made 
applicable to India an Act of British parliament, namely, The Official Secrets 
Act 1911.^ Later the British Parliament adopted another Act in 1920® which 
was, however, not applied to India. 

The Official Secrets Act, as stated above, was enacted by the British parlia- 
ment in 1911. Section 2 of the Act deals with the main offence which relates 
to unauthorised communication of official information including documents 


^George V., C. 28. 

*The Official Secrets Act, 1920 (10 & 11 Geo. V, C. 75) 
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by a crown servant. It includes all official documents and information. 
Section 1 is concerned with spying. The main offence created by Section 1 
may be committed by any person who for a purpose prejudicial to the 
safety or interests of the state obtains or cominunicates any document or 
information which is calculated to be or might be or is intended to be directly 
or indirectly useful to an enemy. Section 2 covers a much wider range of 
information than Section 1. Section 7 of the Act makes it an offence for any 
person knowingly to harbour a person who has committed or is about to 
commit an offence under the Act. Section 8 makes it mandatory that any 
person for an offence under this Act can be prosecuted only by or with the 
consent of attorney-general. In the case of Scotland, the consent of the 
lord advocate is necessary. 

The Canadian Official Secrets Act, 1939® is closely based on British 
Official Secrets Act. The wording of Section 4 of the Canadian statute is 
almost identical to that of Section 2 of the UK Act. Prosecution can be 
launched in Canada for an offence under this Act only with the consent 
of the attorney-general. The maximum term of imprisonment under British 
as well as Canadian statute is 14 years. 

The French penal code protects two classes of information: first informa- 
tion affecting national defence and, second, information entrusted to certain 
persons by reason of their profession. Articles 72 and 73 cover the delivery 
of secret information to a foreign power. This is a treason if done by a 
French citizen and espionage if done by a foreigner. The penalty in each case 
is death. If a person who is responsible for secret information by reason of 
his function or status discloses it to an unauthorised person or to a member 
of the public or reproduces or destroys it without intending treason or espio- 
nage, he is liable under Article 75 to imprisonment for 10-20 years or for 
5-10 years only if the offence was due to imprudence or inattention to rules. 

The law of Sweden contains detailed provisions governing : (/) public 
access to official documents, (z7) the secrecy of official documents, and (Hi) 
the freedom of the press. The provisions relating to (i) and (///) have been 
incorporated in the Swedish constitution. The Secrecy Act sets out in 
considerable detail the classes of documents which are to be kept secret 
and the period for which the secrecy is to apply. A Swedish public servant 
who discloses a document which is required to be kept secret is guilty of a 
breach of official duty and can be prosecuted. The normal punishment in such 
cases is fine but imprisonment and removal from office can also be imposed 
in serious circumstances. ' . 

The American constitution and the criminal code deals with the freedom 
of the press, access by the, public to certain information, and the: unlawful 
communication of specified kinds of information. Section 552 (b) enumerates 
9 exceptions to the rule requiring government agencies to publish details of 
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their organisation, procedure and policies. for pnblic use. In addition to this, 
ill the US, there are a number of enactments designed to protect specified' 
kinds of iiiforniation. The enactment of the most general scope is known 
as the Espionage Act which is applicable to all persons. Unaiithoriscd 
disclosure by US public servants which are not covered by the Espionage 
Act can be dealt with by disciplinary sanctions. 

THE INDIAN ACT 

The Governiiie,iit of India in 1 923 realised the difficulties and unsatisfactory ■ 
state of affairs arising out of the simultaneous application of two sets of legi- 
slation in India. It was therefore decided to enact a law which was not only 
to be comprehensive but which should also incorporate the experience 
during World War II, specially in regard to the protection of military secrets. 
With this view the Official Secrets Act 1923^^ was enacted which was later on 
amended by the Central as well as State legislatures. In 1951, certain minor 
amendments were made by the parliament. Thereafter, for about 44 years, 
no amendments were effected. In 1967 the Union Government amended 
this Act with the view to widen the scope of Sections 3 and 5 of the Act. 
Secret official codes were brought within the ambit of the Act. In a prosecu- 
tion for an offence of spying under Section 3 of the Act, it was necessary to 
prove that the accused acted for a purpose prejudicial to the safety or interests 
of the state. It has now been provided by this amending Act that it would not 
be necessary to prove that the accused had committed an act which was 
prejudicial to the safety or interest of the state, if from the circumstances 
of the case or the conduct of the accused or his known character as proved, 
it appears that his purpose was a purpose prejudicial to the safely or interests 
of the state. This statute enhanced the punishment also. 

The word spying has not been defined in the Official Secrets Act but 
Section 3 has provided the penalties that can be inflicted to a person who is 
guilty of spying. This section specifies the instances which constitute the 
offence of spying. It, however, does not give a comprehensive list of the 
instances which are to be considered as spying. Under this section, if any 
person for any purpose prejudicial to the safety or interests of the state 
approaches, inspects, passes over and is in the vicinity of, or enters, any 
prohibited place, he is punishable for the offence of spying. The term ‘prohibit- 
ed place’ has been defined in Section 2 (8) of the Act. It gives an elaborate 
list of places which are covered under this term. Another kind of spying 
which has been mentioned in Section 3(B) of the Act is that which makes 
drawing of any sketch, plan, model or note which is calculated to be or 
might be or is intended to be, directly or indirectly useful to an enemy. The 


^Act XIX of 1923. 
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term 'eneiiiy’ iiicliides any unfriendly state or a potential eriemy.® The third 
instance of spying in this section is where a person obtains, collects or records 
01 *. publishes, or eoiiinuinicates to. another person, any secret official code, or 
password or any sketch, plan, model, article or note of other docii.meiits or 
informati on which is calculated to be or might be or is intended, to be, directly 
or indirectly iisefiil to an enemy or which relates to a matter the disclosure 
of which is likely to affect the sovereignty or integrity of India, the sovereig,iity 
of the State or friendly relations with foreign states. 

; If th offence of spying is committed in relation to any work of defence, 
arsenal,, naval, military or air force establishment or , station, minefield, 
factory, dockyard, camp, ship or aircraft or otlierv/ise in relation to the 
naval, military or airforce aflhirs of government or in relation to any secret 
official code, the guilty iS' punishable with imprisonment for a term of fourteen 
years. Ill other types of spying, punishment of only three years is to be 
given. 

Siib-sectioii 2 of Section 3 has clearly specified that the prosecuting agency, 
in cases of spying, need not prove that the act committed by the guilty was 
prejudicial to the safety or interests of the state. It will be sufficient if from the 
circumstances of the case or his conduct or his known character as proved, 
it appears that his purpose was prejudicial to the safety or interests of the 
state and the information obtained by the enemy was useful to him.® 

If a person who is charged for spying has been in communication with, 
or attempted to communicate with a foreign agent within the country or 
outside India, it will be sufficient to prove that his act and conduct is prejudi- 
cial to the safety or interests of the state. 

ACTS PREJUDICIAL TO THE STATE 

The term ‘foreign agent’ for the purposes of this A ct means a person who 
has been employed by a foreign power either directly or indirectly for the 
purposes ofcommiting an act prejudicial to the safety or interests of the state 
and a person shall be deemed to be in communication with a foreign agent 
if he has visited the address of a foreign agent or if the address of a foreign 
agent has been found in his possession. 

^ The term ‘official secret’ has not been defined in the Act. The Bombay 
High Court in a case observed that the expression ‘official secret’ is ordinarily 
understood in the sense in which it is used in the Official,.Secrets Act and has 
reference to secrets of one or the other department of the ,goveiTimen.t or the 
state.*^ Budget papers are officialseerets, until the budget is actually presented 
in thelegislatiire. Contravention of maintenance, of its secrecy would, amount . 
to an offence. The fact that on a subsequent date the budget proposals have 

^Kufubuddin Vs. State AIR 1967 Rajasthan 257-258=1967 Cr. L J 1700. 

^Section 4 of the Indian Official Secrets Act. 

'^R.K. Karanjla Vs. AIR 1946 BOM 322. 
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to be made piiblie would not detract from the secrecy of these proposals till 
siicii time as they are annoiiiiced in parliament.J/flie Kerala High Court 
ill another case held that budget papers are official secrets which cannot be 
published until the, budget is actually presented in the legislature and the 
contravention of the same would amount to an ofl;ence under the 

The disc-losiire of t,he government departmental examination papers 
constitutes an offence under Official Secrets Act. 

'‘Recently three high ranking Pakistani intelligence officials masquerading 
as diplomatic' corps personnel posted at the Pakistan chancery here carried 
out , dangerous esp! 0 ,nage operations, securing through blackmail secret 
codified documents, revealing lAF squadrons striking power. 

''The codified documents secured by intercepting 'classified mail’ revealed 
strategic locations of lAF squadrons, their striking power, allotment of 
MFS helicopters and AN- 12 aircraft, flight timings and senior officers’ 
'positions’ at air force stations and in the Defence Ministry. The lAF man 
maintained till the end that he never knew that the three Pakistanis were 
Pakistani intelligence officers. 

"He was sentenced to 10 years rigorous imprisonment early this month by 
the Additional Sessions Judge of Delhi Shri P.L. Singla under Sections 3 
and 5 of the Official Secrets Act 1923 read v/ith Section 120B of the Indian 
Penal Code.”^« 

In August, 1978, an Indian army officer holding the rank of Lt.-CoL had 
been arrested on charges of having traded military secrets with a Pakistan 
agency across the actual line of control, according to official sources. 

The officer, who headed the Indian niilitar}^ intelligence wing in Kashmir, 
has been accused of having prepared a 20-page document which was seized 
at a place in western Kashmir last month, the source said. 

Described as highly classified, the document contained 'complete informa- 
tion’ about the strategic and operational strength of the Indian army in the 
northern, command. 

Section 5( I ) of the Official Secrets Act is very comprehensive in its nature. 
It applies not merely to government.servants but also to all persons who have 
obtained secrets in contravention of the Act. Regarding Section 5(4) of the 
Act' and Sectio,n 4(1) of the , Press (Emergency Powers), Act together, an 
invitation to the public contained in an article or advertisement in newspapers, 
to send ofiicial secrets to theeditor of anewspaper for payment, comes within 
Section 4(F) of the Press Act as well as Section 5(1) of the Official Secrets Act. 
it is really an invitation encouraging and inciting any person to commit an 
■ ,.oflene,e.^^^^ 

mmdkil More Vs. State, 1965 (1) Cr. L.J. 393 at 408 

estate of Kerala Vs. K. Balakrishna, AIR 1961 Kerala: ILR 1960 Kenila 1088 to 1091 . 
^ ^^Huuhisian Times, September 30, 1979. 

^'^Hmliistan Times, August 29, 1979. 

^-R.K. Karan] ia Vs. Emperor, AIR 1946 BOM 322 at 324«= Cr. L.J. 744. 
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NON-BAILABLE OFFENCE 

' : Offence iiiider Section 3 of the Official Secrets Act is not bailable while 
offence under Section 5 is bailable. In a case where an accused was charged 
for an offence under Section 3 while others were, being prosecuted under 
Section 5 of the Act, a controversy arose whether the accused charged under 
Section 3 of the Act should also be granted bail because the otlier accused 
were being granted bail on. the basis of their charge under Section 5 of the 
Act. The matter went iipto the Supreme Court where the controversy was 
finally settled.^'^ In this case, the accused was a- former captain of the Indian 
army and at the time of arrest was employed in the delegation in India of a 
French co.mpaiiy. He, along with two others, was prosecuted for conspiracy 
(S. 120B of the Penal Code) and also under Section 3 and 5 of the Indian 
Official Secrets Act, 1923. The case against the three persons was that they 
in conspiracy had passed official secrets to a foreign agency. The two other 
persons were allowed bail. On rejection by the sessions judge of his applica- 
tion for bail, the accused applied to the High Court under Section 498 of the 
Criminal Procedure Code. The High Court was of the view that at that stage 
the question was arguable whether the accused had committed an off'ence 
under Section 3 (n on-bailable) or under Section 5 (bailable). Consequently 
the High Court took the view that as the other two persons prosecuted along 
with the accused had been released on bail, the accused should also be 
released, particularly as it appeared that the trial was likely to take a consider- 
able time and the accused was not likely to abscond. The High Court, 
therefore, allowed bail to him as well. On an appeal by the state, the Supreme 
Court observed as follows: 

1 . That in dealing with the application for bail before it on the assiiraption 
that the offence might fall under Section 5, the High Court fell into an 
error, as it should have considered the matter, even if it did not 
consider offence was under Section 3 or Section. 5,' on the assumption 
that the case fell under Section 3 of the Act. 

2. That the only reasons .which the High Court gave for granting bail 
In this case were that: : the o.ther two persons had been graiited bail, 
that there was no likelihood of the accused absconding, he being 
wmi-connected, and that, the trial was likely to take considerable 
time. These were, however, not the only considerations which should 
have weighed with the High Court if it had considered the matter as 
relating to a non-bailable offence under Section 3. 

3. That among other considerations,, which a court has to take into 
account in deciding whether bail should be granted in a non-bailable 
offence was the nature of the offence, and if the offence was of a kind in 

^^Sfate Vs. CapL Jag jit SingJu AIR 1962 SC-253. 
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which bail should not be granted; considering its seriousness, the 
court should refuse bail even though it lias very wide powers under 
Section 498 of the Code of Criminal Procedure, 

4. That as the case against the accused was in relation to the military 
affairs of the government, and prima facie the accused if convicted 
■ would be liable up to fourteen years’ imprisoiiment under Section 3, in 
such circumstances considering the nature of the offence, it was' 
not a case where discretion, wlilcli undoubtedly vested in the Court 
under Section 498 of the Code of Criminal Procedure, slioiild have 
been exercised in favour of the accused. 

Later, the Rajasthan High Court went to the extent of observing that bail 
applications under the Act should be dealt with on the basis of assumption 
that the offence alleged against the accused is one under Section 

The Official Secrets Act does not provide only for the punishment to an. 
offender who has leaked out secrets to unauthorised persons but It also lays 
down provision to punish a person who harbours any spy. Section 10 of the 
Act says that if any person knowingly harbours any person vffiom he knows 
that he is about to commit or who has committed an oflence under Section 3, 
knowingly permits to meet or assemble in any premises in his occupation or 
control any such person, he should be guilty of an offence. In fact, the 
section casts a duty on such a person to give on demand to a police officer 
any information in bis power relating to such a person and if lie fails to 
furnish any such information he shall be guilty of an offence under Section 10. 

Scope of the Official Secrets Act 1923 is not confined to leakage of secret 
information or contents of confidential documents, etc., to unauthorised 
persons, but it extends to making of unauthorised use of uniforms, falsifica- 
tion of reports, forgery, impersonation, and false documents as an offence. 
In addition to this, it has been provided in this Act that no person in the 
vicinity of any prohibited place shall obstruct or interfere with any police 
officer or any member of the armed forces engaged in guard, sentry, patrol 
or similar duty in relation to prohibited place. If any one contravenes this 
provision he is liable to be imprisoned which may extend to three years or 
fine or with both. 

JUDICIAL COMPETENCE TO TRY 

Every court of law cannot try an accused who is alleged to have committed 
an offence under the Official Secrets Act. It has been prescribed that no court 
other than that of a magistrate of first class, specially empowered in this 
behalf by the appropriate government, which is inferior to that of a district 

-^^Rutubbiidin Vs, State; Air 1967 Raj 257 at 258=1967 Cr. L.J. 1700. 

^^Section 6 of the Official Secrets Act, 1923. 
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or presidency magistrate sliall try an- offence.^® In terms of Section 13(2) it is 
not iiecessary that every case involving any offence under the Act is to be 
submitted by tlie magistrate to the sessions court by way of routine. In fact, 
the magistrate has to examine whether there is aprimafacie case against the 
accused. If there is no prmui facie case the accused is to be discharged. If in a 
particular case the accused is not interested for an enquiry by the magistrate, 
the latter may dispense with the inquiry and order for the committal of the 
case to sessions coiirt.^^ If the prosecution submits an application to the 
court trying the accused under this Act saying that the publication of any' 
evidence to be given or of any statement to be made iti the course of the 
proceedings would be prejudicial to the safety of the state and ail or any 
portion of the public should be excluded during any part of the hearing, the 
court may make an order to that effect. The Act, however, makes it obligatory 
on the court to pass the senteiice.in publicP^ The Supreme Court has observed 
that it would be noticed that while making a specific provision authorising 
the court to exclude all or any portion of the public from a trial Section 14 
in terms recognises the existence of such inherent powers by its opening 
clause. 

It is possible that an offence under the Official Secrets Act may be comiiiit- 
cd by a company. In order to identify the person of such a company \^'ho is 
to be punished for the offence, it has been provided in the Act that the person 
who is in charge of and is responsible to the company for the conduct of the 
business of the firm is deemed to be guilty of the offence and such a person 
is liable to be proceeded against and punished accordingly, if the person as 
proceeded againsl proves that the offence was committed without his know- 
ledge or that be exercised all due diligence to prevent the commission of 
such an offence, he will not be guilty of the offence. 

if the offence has been committed by the company and is proved that the 
offence was committed with the consent or connivance or due, to negligence 
of any director, manager, secretary or any . other officer of the company, 
such an officer shall be deemed to be guilty of the oflbiice and shall be liable 
to punishment under the law.^® 

The Official Secrets Act is applicable throughout the territory of [iidia 
but the Jammu & Kashmir Government has promulgated the Eneiiiy Agents 
Ordinance. Two Indians were found guilty, of 'Spying for' Pakistan and were 
awarded rigorous imprisonment^- for a 's,pecifi.ed period in terms, ■of this' 
ordinance by a Jammu court recently. One of the accused was .nabbed while 
he was tiodng to cross the border into Pakistan carrying documents contain- 

^■^Scdloii 13, op. cit. 

Diwakar Vs. State; AIR 1950 AIR 325=1958 Cr. LJ, 585. 
i 14, op. cit. 

^'^Naresh Vs. State of Maharashtra, AIR 1967 SC. 1. 

^^Section 1 5 of the Official Secrets Act. 
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iiig iiiforniatioii of strategic importance about Kasliinir.^^ ■ 

After studying tlie important provisions of the Official Secrets Act tlic 
qiiestion now arises wlietlier such an obstructive piece of legislation should 
be allowed to CGiitiniie in oiir statute book specially iii' view of the demo- 
cratic structure of the government of the country. As stated above^ the 
public at large is alvmys desirous to know the reasons behind administrative, 
decisions which directly or indirectly affect their social life. Members of state 
legislatures and parliament as the representatives of the masses have tried to 
control the policies and activities of the government. They exercise such a 
control through their questions and debates in legislatures. MPs, MLAs and 
MLCs have been iiifluencingthedecisions of the government while fiiiictioning 
as meiiibers'of various committees constituted by the government or a House 
of the legislature. As members of the committees' they get an opportunity 
to know various secret matters which they might not have as public men. 
it is also possible that they may be able to know the contents of documents 
revelation of which would have amounted to an offence under the Act. 
All these facts create doubt regarding the desirability of continuance of such 
a statute. There have recently been several discussions in countries like 
USA and Canada which have raised this issue under various guises: admini- 
strative secrecy, tlie citizen’s right to know, access to government files, freedom 
of information and so on. All these discussions arrive at the same conclusion, 
naniely, greater and freer access to governmental information is desirable, 
in spite of such conclusions at various seminars attended by politicians, 
academicians and jurists no concrete step has been taken in these countries 
to loosen the grip of administration over the so-called secrecy being practised 
in the name of security of the state. In this connection I may discuss a case 
decided by the Canadian Federal Trial Court in the near past.^^ 

The relevant facts in this case were that one Louise Joseph Rossi working 
as an inmate at the maximum security Archanialault institution in Stc Anne 
des Plaines, Quebec, wanted his transfer to a medium security institution but 
this was refused on the ground that a number of v/arrants issued against him 
were outstanding. Rossi requested the authorities to allow him to see the 
concerned documents and files. He was not allowed because they were treated 
to be secret, and directive No. 2471(1) of the Canadian Penitentiary Service 
prohibited inspection of such documents. The court dismissed the petition 
saying that a writ of mandamus lies only to secure the performance of a public 
duty. It does not lie to compel performance of a mere moral duty. In the 
present case the concerned authority was not bound to show the files to the 
petitioner. Even if the government was bound to show the files, the writ could 
not be granted because it was a discretionary remedy and in the circum- 
stances of the case the court was not inclined to accept the contention of the 

Hindustan Times, September 30, 1979. 

'^'^Rossi w. The Queen; (1974) FC 531 (FCTD). 
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petitioner as lie was aware of the warrants outstanding against liiiii and the 
reasons for which they had been issued. In addition, lie had been verbally 
informed about the nature of the warrants. Regarding the validity of directive 
No. 2471(1) the court held that there- was nothing contrary to the Canadian 
'Biir of Rights or any abuse of natural justice in the directive which had been 
issued- under an Act. Contents of confidential .papers could not be disclosed 
for security reasons. 

This decision was a pointer to the authority, control and discretion 
exercised by administrative agencies in keeping certain documents secret 
and restraining the citizens from knowing their contents held tO' be vital for 
theiii. Ill spite of this decision and public opinion against it, the Govenimeiit 
of Canada has not changed its attitude and. has allowed the Official Secrets 
Act, 1939 to continue in force,**' The directives issued by. the di.:ffereii.t govern- 
ment agencies are also in operation. 

CONCLUSION 

■ . There is no doubt that the public should be actively associated in. the 
process.' of decision-making by the government but at the same ti.ma it cairoot 
have access to confidential or secret matters, the diviilgeoce of which 
may not be in the interest of the country. Maintenance of secrecy covered 
under the Official Secrets Act seems to be necessary from the point of national 
security and safety. The view that in a democratic country statutes like the 
Official Secrets Act has no place cannot be supported on any ground. No 
country can afford to keep all its cards open at the risk of the nation’s security. 
Democratic countries like Britain, USA and Canada still keep tlieir statutes 
relating to official secrets alive. The offences and punishments provided in 
the Indian Official Secrets Act are almost similar to those of the British, 
Canadian and American statutes. As stated earlier, in these countries tliere 
has been a growing feeling as well as demand for making more and more 
government files available to the public so that government’s wrong decisioiis 
could be exposed, but the Official Secrets Acts in these countries have not 
been repealed. I am of the opinion that our country should also continue to 
have the Official Secrets Act to protect the secrecy which is necessary for 
the safety and security of the country. The government should not, however, 
hesitate to place the facts which- are not covered 'under the Official Secrets 
Act before the public to establish- their impartiality,, ho'iiesty and. sincerity 
in administrative decisions. 

□ 


** A liberalising Bill has been introduced in the House of Commons Since— Ed. 



The Modern State and Administrative Secrecy : 
A Case Study of India 


C»P. Bhambiiri 


I N RESPONSE to tlie growing challenges of niodernisatioii, the states 
ill industrialised countries have established a complex network of 
iiistitotioiis for governance and conflict management. Max Weber had 
clearly observed the trend of governmcntalisation and biircaucratisation of 
the advanced capitalist societies and he had stated that: 

Under iTiodern conditions, the only alternative to administration by 
officials who possess such knowledge is administration by dilettantes.^ 

Max Weber’s scholarly insights inspired Morstein Marx. Dwight Waldo, 
Emmette Redford and Gunnar Myrdal to analyse the problems of ‘admini- 
strative state’ in the western countries. Redford observes: 

Basically, the administrative state exists because there arc shared 
needs that cannot be taken care of— either at all or in the scope and in 
ways that are considered satisfactory — without the continuing activity 
of public organizations. It expands because our numbers, our proximity, 
our expectations, our society’s affluence, and our capabilities for personal 
realization through joint action to meet shared needs increase in the 
complicated, technological civilization in which we live.^ 

A rati onal and predictable human behaviour is possible i f i t is controlled and 
regulated. The administrative state performs the role of regulation of human 
behaviour by rational rules and code of conduct which are extremely compre- 
hensive because the complexity of society demands it. The administrative 
state has raised problems of democratic control over administrators and a 
legitimacy of governmental interference in private lives of citizens; but the 

^Relnhard Bendix, Max Weber: An Intellectual Portrait: New York, Doubleday of 
Company, Inc., 1962, p. 451. 

^Emmette S. Redford, Democracy in the Administrative State, New York, Oxford 
University Press, 1969, pp. 179-80. 
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trend is towards more state regulation and not the ininimal state. 

■ The modern state in third world countries was established by the colonial 
rulers who needed a highly centralised and ruthless repressive machiiiery 
for exploitation. The colonial. state was based on coercion, repression and 
secrecy; and supremacy of rulers was. legitimised by terror and rule by 
persons. About the colonial state, Guiinar Myrdal observes: 

From the .colonial regimes... they have inherited much of the regi- 
..' mentation, red tape, and petty bureaucracy with which the metropolitan 

powers ruled foreign peoples of inferior status.® 

India., like any other erstwhile colony, inherited a powerful system of 
governance from the British, in the post-independence phase of development, 
the inheritance was further strengthened to meet the challenges of moderni- 
sation and economic planning. The modern Indian state has reveeiled many 
contradictions because it has not been able to resolve the conflicts generated 
by its colonial legacies and the demands of a democratic and free society. 
A few specifics of the Indian state may be referred to in order to understand 
the role of administrative secrecy and its threat to democracy : 

{a) The colonial bureaucracy has left a great impact on the Indian 
administration because the colonial state was not smashed. 

{b) The demands of economic planning have led to a proliferation of 
administrative agencies and functionaries which have not been able 
to evolve a model of administration different from their colonial 
inheritance. 

(c) During the last thirty-two .years, social conflicts have increased and 
the Indian state has strengthened its coercive apparatus to confront 
the challenges of emerging social classes. 

(d) Colonial legacy, proliferated bureaucracy and coercive instriiiiients 
have to operate under democracy, legitimacy and popular coiitro! 
in India. The Indian state has been attempting to reconcile demo- 
cratic legitimacy and coercion in dealing with the problems of 
development and social change. 

The above mentioned specific features of the Indian state reveal the 
complexity of the problems. The ma.jor hypothesis of this paper is: 

Administrative Complexity Helps Secrecy which is ■■■ Misused' After Attaining 
Democratic Legitimacy 

A few pertinent questions could be raised in relation to the nature of 

®Giinnar Myrdal, Beyond The Welfare State: Economic Planning and Its International 
Implications, New Haven, Yale University Press, 1968 (6th ed.), p. 14. 
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complex stales and adniiiiistrative secre^^ 

1. Wliat is the relationship between administratively sensitive ministries/ 
departments and secrecy? 

2. .How does adrninistrative secrecy help corruption and lobbying? 

3. .Does administrative secrecy create hostility between the politician and 
the civil servant? Does administrative secrecy lead to a reversal of 
roles of policy makers and decision makers? 

A discussion on the problems and- nature of administrative secrecy 
ill India should be eondiicted in the light of the specifics of the Indian state, 
and relationship established between administrative complexity and secrecy. 
Such a discussion would be around the ministries of External Affairs, Homo 
Affairs a-nd Defence. The three ministries between them maintain secrecy 
because they deal with complex administrative matters of paramount public 
importance. In the name of public security, law. and order and safety of the 
country, these three ministries legitimise administrative secrecy. They reveal 
little to public scrutiny because, according to them, public interest demands 
secrecy. But if sensitive and important ministries are jealous of their admini- 
strative secrets, its consequences for democracy can be disturbing. Before we 
examine this further, it would be appropriate to spell out the main functions 
of the three ministries and relate them to the need for administrative secrecy 
felt by them. Then it will be seen that the walls of administrative secrecy 
built by these three ministries are likely to encourage lobbying, corruption 
and insularity from democratic control. 

Role of the Ministries of Home, Defence and External Affairs in India 

The prevaieiiee of administrative secrecy in the three ministries is legitimis- 
ed because they perform crucial and criticai functions for the survival and 
security of the country. How can many aspects of treaties, agreements and 
understandings among various nations be exposed to public scrutiny? How 
can a country be defended against foreign invasions without secrecy? Prepa- 
rations for defence of a country require .secrecy and intelligence services. 
How can the whole administrative network of defence operate under public 
exposure? The openness, in. defence strategies helps, the enemy, and secrecy is 
maintained both from the enemy and the citizens of the country.^ 

The Ministry of Defence , .is concerned with national security, and it 
fimclioiis in close cooperation with the ' Ministries of Elome and External 
Affairs. The: expenditure^ on defence is :3per-:cent of .India’s GNP, andP.V.R. 
Rao laments that the expenditure -on defence . .fell from over 30 per cent of the 
Central budget in 1950-51 to 15 per cent in 1961-62.® After the Sino-Indian 

P.V.R, Rao, Defence Without Drift, Bombay, Popular Prakasban, 1970. 

®Rao, op, cit., p. 5. 
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border dispute of 1962, the Government of India raised its budgetary grants 
for defence preparations, and the Indian public approved it enthusiastically. 


Table I DEFENCE EXPENDITURE 


Year 

Total 
defence 
expenditure 
(Rs, crores) 

Total 

expenditure 
of Govt, of 
India 

{Rs. crores) 

Gross 
National 
Product 
(Rs. crores) 

Defence 
expenditure 
as percentage 
of total Govt, 
expenditure 

Defence 
expenditure 
as percentage 
of gross 
national 
product ' 

1964-65 . 

806 

2,603 

21,113 

31.0 

3.8 ' 

^1965-66 

885 

2,720 

21,856 

32.5 

4.0 

',1966-67' 

909 

3,217 

25,250 

28,3 

3.6 

1967-68 

. ,968 

3,148 

29,612 

30.7 

3.3 

■1968-69 , 

1,033 

3,140 

30,293 

32.9 

3.4 , 

1969-70 

1,101 , 

3,590 

33,521 

30.7 

3.3 

1970-71 

1,199 

4,120 

36,654 

29.1 

3.3 

1971-72 

1,525 

5,498 

39,194 

29.1 

3.9 . 

1972-73 

1,652 

498 

43,159 

30.0 

3.8 

1973-74 

1,681 

5,845 

53,704 

28.8 

3.1 ' 

1974-75 , 

2,112 

74,423 

63,203 

28.5 

3.8 

1975-76 

2,472 

9,429 

64,996 

26.2 

3.8 

1976-77 

2,563 

10,291 

69,047 

24.89 

3.7 

1977-78(RE) 

2,752 

12,081 

n.a. 

22.8 

n.a. 

1978-79(BE) 

2,945 

13,679 

n.a. 

21.5 

n.a. 


RE: Revised estimates. 

BE: Budget estimates, 
n.a. : Not available. 

Source: India, 1979, p. 36. 

The result of increased expenditure on defence is that the Ministry of 
Defence has become a very complex and secretive organisation with a China 
wall around it. 

The formal mechanism of defence policy for the country is based on the 
principle of pre-eminence of the political and democratic elements over the 
military perspective.® 

The formal relationship of the politicians and the military generals does 
not give a true picture of the inner dynamics of the func tioning of the Defence 
Ministry. A defeated nation' was very-critical of the indian Jeadership in 
1962, and the military generals escaped criticism by writing boolcs in their 
defence."^ 

®Sec, A.L. Veiikatesaran, Defence Organisation in India: A Study of Major Developments 
in Organisation and Administration since Independence, Publications Division, 

Government of India, 1967. 

^See: B.M. Kaul, The Untold Story, Bombay, Allied Publishers, 1967 and J.P. Dalvi, 
Himalayan Blunder : The Curtain-raiser to the SinoHndian War of 1961; Bombay, Thacker, 
1969. 
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Because of secrecy in the functioning of the Defence Ministry, the blame 
for 1962 cannot be fixed, and a few implications of the nature of defence 
admiiiistratioii can be highlighted. They are: 

(a) Since defence of a country is a very sensitive area of public policy, 
its fiinctioniiig is shrouded in mystery. ' 

(b) The Ministry of Defence operates under national and international 
lobbying in its day to day activities. The domestic public opinion 
must support grov/ing defence expenditure in India, and the mass 
media has to be extensively used for favourable public ' support to 
defence policies and programmes of development. It is natural that 
lobbies for defence expenditure operate within and outside the 
parliament. Further, India has to buy a lot of sophisticated defence 
equipment in foreign markets which are subject to a lot of competi- 
tion and pressure. Many technical and political considerations are 
involved before purchasing defence equipment. The powerful lobbies 
of military-industrial complex of the developed countries operate and 
compete in the third world, and India is no exception to this general 
rule. Many controversies have been raised in the public about defence 
purchase, and because of the secrecy of technical advice, many a 
time rumours have the field day. 

A brief resume of the functions of the Home Ministry would reveal its 
central role in the governance of the country. The maintenance of peace and 
public tranquillity is the main function of the Ministry. For performing these 
functions, the Ministry is responsible for public services and police and para- 
military organisations of the Central Government. The Ministry overviews 
the State Governments and their administrative and police forces for the 
maintenance of law and order in the country.® 

The Ministry has repeatedly acknowledged its coordinating functions 
with the State Governments, and its emphasis on the modernisation and 
streamlining of apparatus to maintain law and order. In its annual report 
(1969-70) the Ministry mentioned that: . , 

The trend towards the growth, of tension and violence in the country 
/ , continued: and the Ministry of Home Affairs was engaged not only in 
taking appropriate administrative measures in consultation, where neces- 
sary, with State Governments, but also in examining the socio-economic 
forces that lead to such tensions and violence.® 

®For details See: The Organisation of the Government of India, Delhi, Somaiya Publica- 
tions Pvt. Ltd., 1971,; S.R. Maheshwari: State Governments in India, Delhi Macmillan, 
1979; C.P. Bhambhri, Public Administration in India, Delhi, Vikas, 1974. 

^Annual Report 1969-70, Ministry of Home Affairs, Government of India, New Delhi, 
1970, p. (i). 
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The aiiiiiial report al^o maintained that: 

‘Several steps have been taken by the Ministry during the year towards 
' the modernisation of poiice forces to enable them to cope with tlie 

problem, of crime and public order in a changing societyl^ 

T'he Ivfinistry collects intelligence regarding 'subversive’ activities, and 
maintains an effi.cieiit police force under its jurisdiction for law and order in 
tliC' country. 

' Any deterioration in. the law and order in the country evokes criticism of 
the Ministry, and it responds by spending huge resources on the police forces. 
The Mi.!iistry takes shelter behind secrecy, and immunises itself from public 
scrutiny, except of a peripheral . nature, for 'performing its fiiiictioiis. Its 
annual reports to Parliament, its statements on the fioor of the two houses 
of : parliament, and its observations before a consultative committee of 
parliament are perfunctory and reveal very little about its actual functioning. 

The Goveniment of India’s treatment of the naxalites has revealed that 
a lot of secrecy was maintained to perpetuate illegal repression on the 
citizens of India. In the name of public order and tranquillity, the Government 
escaped accountability because repression was coiidiicted in secrecy. 

The Ministry of External Afftiirs supplements the efforts of the Ministry 
of Defence for national security. The actual functioning of this Ministry has 
global dimensions, and it is subject to the norms of international protocol and 
behaviour. The External . Affairs Ministry maintains its offices and 

Table 2 EXPENDITURE ON MINISTRY OF EXTERNAL AFFAIRS 


(Ms idkhs) 



RE 

1977-78 

Headquarters 


569.34 

Missions/posts abroad 


2661.97 

Supply wings 


158,17 

Other Items 



Contribution to the U.N. Commonwealth Secretariat and other 


International Institutions 


241.22 

Central passport and emigration organisation 


168.. 12 , 

Other miscellaneous items 


2231.36: , . 

Subsidies <md Ah! 



Subsidy to Bhutan 


2466.00; ^ ,„ v 

Aid to Nepal 


, .924.39 .: : 

Aid to other developing countries in Asia & Africa 


575.00 

Aid to Bangladesh 


263.10 

Social securitv and welfare 


:;,'54.49'"' 


'. .Total 

■10313:/16 


source: Annual Report, 1977-78, Ministry of External Affairs, New Delhi, p, 93. 

Annual Report l969'-70, Minhtvy of MomQ Affairs, Government of India, New 
Delhi, 1970, p. iii. 
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representatives abroad and at home to deal with emerging situations in the 
fast cliaiigiiig world. Its expenditure reveals its important role in public 
adniiiiistratioii in India (see Table). 

The Ministry maintains secrecy because our national interests may demand 
it or other countries may be sensitive to certain aspects of iiiter-goveniiiiental 
relationships.. National interests have to be promoted by the Ministry, and 
it becomes a safety value for secrecy. The spokesmen of the Ministry evade 
scrutiny because the national interests demand it. How could the Ministry 
disclose the implanting of nuclear device- in India by the United States for 
surveillance activities on China? 

OPEN ADMIN,ISTRATION SAFEGUARDS NATIONAL INTERESTS 

Finally, an. evaluation of administrative secrecy in the Goverimicnt of 
India depends on its actual utility and not on professed reasons of the person- 
nel managing different ministries of the government. The yardstick for 
evaluation of administrative secrecy employed by administrators has to be 
different from that of the citizen. Secrecy may defend an administrator 
from ail unwanted public scrutiny, and it may promote his efficiency. For a 
citizen, administrative secrecy .may breed corruption and arbitrari.ness. 
Hence in evaluation of the role of administrative secrecy, we are confronted 
with, two distinct perspectives— of the administrator and the citizen. Can 
these two perspectives be reconciled? Why does a citizen refuse to believe as 
genuine that national interest demands secrecy? Why does a citizen want to 
penetrate into the technical aspects of a defence deal or a treaty with a 
friendly country? is it mere suspicion between the decision-makers and 
citizens or is it more than a mere difference of perspectives? Administrative 
secrecy breeds rumours and ill-founded statements. 

Not only this. A citizen feels, cheated if unexpected actions of admini- 
strators are revealed after a lapse of many , years. It has happened many a time 
that a lapse of time brought facts to public notice which were contrary to 
earlier stated public facts. With the growing complexity of modern states, 
the danger ofadministrative abuses is also increasing. Redford has highlight- 
ed the weakening of democratic controls over administration in the modern 
complex phase of human evolution. Galbraith refers to the emergence of the 
Techno-structure’^^ in the modern state.- This techno-structure reflects a 
wide distribution of influences , on decision-making among many strategic 
centres in the organisation, and its consequence is that administrative secrecy 
is strengthened because of the technological complexity of decisions. What 
Redford and Galbraith are discussing is a prevalent feature of the highly 
complex societies of the west. India also is moving towards complex admini- 
stration, and the experiences of the western societies have validity for us. 

^Hohn Kenneth Galbraith, The New Inditstriql States^ Boston, Houghton Miffin 
Company, 1967, p. 71. 
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If administrative sccrccy is becoming a^formidable inoiister, a few prescrip- 
tions, may be offered. 

(a) Administrative secrecy is an aspect of a total political system, and it 
■ should be tackled in a comprelicnsive manner. Adi efforts should be 
concentrated on making the Indian political system 'competitive" and; 
'open’. It is only in an 'open’ political system that the ills of admini- 
strative secrecy can be tackled. 

The Special Courts Act of 1979 is an innovation to bring to piiblic' 
■ ^ light misuses of public authority with speed and efficiency* Tills 
institiitionai innovation, if used properly, would help the exposure 
of administrative wrongs wbicli remain concealed due to admini- 
strative secrecy. Amy exposure of administrative ills in India with' the 
help of lokayiiktas, special courts, and commissions of iiiquiry would 
act as a deterrence against misuse of power in secrecy. 

(c) The press is a very importa'nt source of information and investigation 
into the happenings in the secretariat. All efforts should be made to 
strengthen the freedom of the press in the country so thatdt can 
penetrate into the mysteries of administration. 

CONCLUSION 

111 India, the colonial legacy and people’s expectations from government 
have made political system a critical factor in the survival of the country. 
The result is, a halo has been created around ministries and fonctionaries 
dealing with security and survival of the country. Its consequence is that 
vital decisions in public administration have assumed great secrecy. All 
criticisms are silenced by the ministers with a statement that the national 
interest does not permit a detailed discussion on public policy regarding 
defence, or law and order, or foreign affairs. This trend of ministries taking 
shelter behind national interest can prove dangerous for our democracy. 
Hence we should make the Indian political system 'open’ to correct the evils 
of administrative secrecy which is integrally linked with complexities of the 
modernstate.Themodernstateglorifiesprofessionalism and technocracy in ad- 
ministrative decision-making, and the ■result is- that significant public decisions 
are removed from public scrutiny. This is a dangerous trend, and it should be 
checked; and multiple institutions for scrutiny of public decisions should be 
created and strengthened. It is^ easy to create research, and analysis wings or 
bureaus of investigation or intelligence agencies, but the problem is to contain 
them, and this is possible only if the political system is strengthened. 
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O NE OF the characteristics of a democratic government is its openness. 

The people evaluate the performance of such democratic governments 
on the basis of availability of information, which they gather from a free 
press, the opposition protests and public exposures made in the legislatures. 
However, this imperative of popular vigilance and parliamentary control 
over public policy through democratic debates has to be extended to some of 
those areas which are regarded as the conventional preserves of secrecy in 
administration. People seldom understand the subtleties implicit in the 
processes of goal-setting and goal-getting in the administration of public 
policy. In their enthusiasm for the former, they carry their conscious concern 
to the latter area of bureaucratic procedures, which the public servants wish 
to keep concealed from public gaze.^ The administration in a democratic 
polity has, therefore, to learn to live and reconcile itself with the contradic- 
tory pulls of popular pressures, unleashed in the name of ‘public interest’ and 
‘public accountability’. Actually, a very delicate balance between the ‘needs of 
secrecy in public interest’ and ‘demands of openness of public accountability’ 
to checkmate its abuse can be called the credo of democratic administration. 
Relatively speaking such an administration has to be much more open than 
its counterparts under other systems of government for the simple reason 
that its secrecy needs can be accepted only upto a point and that too in a given 
framework of institutional arrangements. 

The totalitarian systems operate in the mystique of secrecy. Politics being 
exclusive and insulated in these systems, they follow the guarded path and 
coiiseqiieiitly, the administration becomes a professional hideout of secrecy 
or confidential activities. These systems make no secret of the absence of 
popular participation and their committed model of bureaucracy can keep 
public administration loyal, efficient and secrecy oriented. Defections, deserta- 
tions and sensational disclosures are severely punished and the strictest 


^For details see M. Albrow, Bureaucracy, 1970, and F.C. Mosher, Democracy in Public 
Services^ 1968. 
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norms of secrecy are demanded and adhered to in public interest.^ Even in 
democracies the security needs of the state andgovernmeiitpresupposeaclosed 
administration of defence services and the police. The administrative opera- 
tions and organisations of security services cannot be democratised in the 
larger interests of the state, and if a society is essentially agrarian, its needs 
for secrecy in military and civil administrations are all the more greater.® 
The nature of the paramount goal, the consideration of the good of the citi- 
: zens and an effective execution of the administrative decisions are often' floated' 
as the bases for secrecy in security administrations. It is a moot point whether 
the same considerations can be accepted as valid or partially tenable in the 
civil or iion-seciirity administration of the state. 

SECRECY, A MANAGEMENT NEED 

The term secrecy in its lexicon meaning, stands for things or facts iin- 
revealed, hidden, secluded, kept undivulged or admitted to confidence.^ In 
common administrative parlance, it isasynonym for ‘confidential’ . Obvious- 
ly, it does not imply suppression or distortion of facts for the mere heck of it. 
In administrative procedures, secrecy is to be resorted to for the attainment of 
a higher purpose. It is always a means to an end. When an organisation has 
to institutionalise secrecy through exclusive structures of confidential cells 
or intelligence wings to preserve absolute secrecy of procedure in annoiinciiig 
or arriving at certain decisions, it has a higher organisational purpose to 
achieve.® Secrecy of procedure or concealment of facts from a certain section 
of clientele or the people in general, temporarily or permanently, can be 
conceptualised as a ‘management need’ in all organisations, and especially 
in those which are large, complex and functionally prone to public dealings. 
Carl J. Friedrich believes that addiction to secrecy is one of the most charac- 
teristic benchmarks of modern bureaucracy. He argues that a certain amount 
of administrative secrecy is inbuilt in the administrative circumstances and 
hence fails within limits of legitimacy of means for the safeguarding of public 
interests.® Administrative interest in carrying secrecy beyond the limits of this 
general acceptability lies in a widely shared bureaucratic consensus, emanating 

^See D.A. Barnet, “Mechanism for Party Control in the Government Bureaucracy in 
China”, pp. 423-25; Vogel Ezra, “Politicised Bureaucracy : Communist China”; Beck, 
“Party Control and Bureaucratisation in Czechoslovakia ” and Armstrong, “The Soviet 
Bureaucratic Elite” in F.W. Riggs, Frontiers of Development Administration, 1970. 

®L.M. Parliament and Administration,ln%{i^^ of Constitiitional and Parlia- 

mentary Studies, Delhi, 1 965. 

^Twentieth Century Dictionary, Chambers, New Mid-Century version, London, 1952, 
p. 999. 

®See E. Strauss, The Riding Servants,l^on^Q%GQOxgQ AWtn and Unwin, 1960, pp, 37-49. 

®CarI J. Friedrich (ed.), Nomos V, The Public Interest, New York, Atherton Press, 
1962. 
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from the following bases of secrecy : 

Depersonalisation of Power 

Administrative decisions are institutional and not personal.*^ This fact of 
depersonalisation gives a quality of tentativity to administrative action* No 
administrator, howsoever efficient or competent, can offer assurances which 
may not be overridden later under the exigencies of a changed situation. 
This is a fact that renders practical administrators inhibitive, if not secretive. 
Most of them avoid saying too much prematurely, because they are genuinely 
not sure whether the end product of the administrative process will follow the 
predictable course. In personal matters the individual can effectively control 
the variables of his decision-making universe. He can counteract some of 
those facts, the publicity of which evokes an adverse response. Similarly, 
in private matters, the commitment to personal values being high, the deci- 
sion-maker usually likes to pay quite cheerfully for his open positions. This 
is often not the case in public affairs. The depersonalisation of power in public 
bureaucracies provides a source of interest in secrecy and public bureaucrats 
in large organisations tend to avoid open positions on issues, which, 
ultimately, get clinched in the light of inevitables and imponderables. 

Administrative Feasibility 

Administrative feasibility as a universal administrative concern can be 
identified as another source of interest in secrecy in administration. “Though 
a premise of all administrative decisions in administration, feasibility is 
often not an acceptable reason for action to publics, intensely interested in 
policy. Consequently, there is a strong tendency to conceal this basis of 
action. The organisation must present an idealised version of itself even 
though the bases of its action cannot always be idealistic.’,^ In simple words, 
administration is a rational quest and a continuous endeavour for feasibility 
of public policy, which, by its very nature, has to be somewhat doctrainnaire. 
The people who opt or vote for such idealistic public policies do not want to 
listen to administrative handicaps that threaten to sabotage them. Naturally, 
when administrative feasibility is a decisive constraint in the realm of public 
policy, its open publicity may embarrass the policy makers. To avoid this 
embarrassment or popular reaction against administrative handicaps, admini- 
strators tend to conceal the reason or basis of action, which in their judgement 
is a valid fact, but people are liable to call it a non-issue. To put it differently, 
administrative secrecy is a condition conducive for the formulation and 

^See M. Crozier, The Bureaucratic Phenomenoni Chicago, University of Chicago Press, 
1964, and also R.P. Taub, Bureaucracy Under Stress, 1969, pp. 192-203. 

^Victor A. Thompson, “Bureaucracy in a Democratic Society”, in Public Administration 
and Democracy C. Martin, (ed.) 1965, New York, Syracuse University Press, 
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.execiitioii'of public policy, which otherwise may be too utopian to be hazarded 
in practice. , , 

Camouflaging of Power Conflicts in Hierarchy 

All organisations have their internal political struggles for power and 
hidden conflicts of positions in the hierarchy. People in democratic societies 
expect their public bureaucracies to be a. tool of popular interests. They do 
..not accept independent administrative ' interests of their public servants' as 
legitimate and tend to ignore the fact that even the most rational variables of 
administrative process have their irrational political overtones about them. 
People, in general regard personal appropriation of power and position as 
contrary to rational administrative norms of action. This being immoral, the 
taint of personal (or sub-g.FOup). interest, usually to be found somewhere in 
all administrative action, need to be carefully concealed. It is a truism to 
contend thatpeople are unfamiliar with the realities of administrative uni- 
verse and camouflaging of political. struggles, and internal rivalries alone can 
lend credibility to the system.® The bureaucrats never wish to wash their 
dirty linen in public, because once their personal interests and individual 
quarrels are exposed to' public eye,, they cease to be public servants in popular 
estiination. Naturally, their image, and role as servants of the people in a 
■democracy needs to be protected with the shield of administrative secrecy, 
which, besides being handy, can preserve this Weberian model of the ideal 
type, which people generally cherish and defend. 

The Cementing Force 

Thompson argues that, ‘The; actual, independence from hierarchical 
controls, and the control power of lateral interests, do not square with the 
dominant owner-tool doctrine and therefore.', have to 'be camouflaged. An 
elaborate dramaturgy is used to hide these, necessary,' departures from the 
dominant stereotype.’’^^ Like internal -power',, ■struggles., of the hiera.rGliy the 


^Victor A. Thompson, “Bureaucracy in a Democratic Society”, op. dt., p. 223; 

^®Carl Friedrich in his Some Obsermti&nson Weber'^s Analysis of Bureaucracy maintains 
that “only an army, a business concern without any sort of employee or labour participation 
in management, a totalitarian party and its bureaucratic administration, would come nearest 
to the Weberian model of Political and Achm Development, 

Braibanti and Durhaum (ed.), Duke, 1969, p. 107-35), 

Merton further adds that “While theoretically the government personnel are held to be 
servants of the people, in fact they are usually super ordinate.” Reader in Bureaucracy by 
Merton, Glencoe, Illinois, Free Press, 1952, pp. 221-32. One of the recent bureaucracy 
studies attempted by Pai Panandikar and Khir Sagar maintains that “the structural and 
behavioural characteristics of bureaucracy are only moderately related.” Panandikar and 
Khirsagar, “Bureaucracy in India : An Empirical Study” Indian Journal of Public AdwU 
nistration, Vol. XVII, No. 2, New Delhi, IIPA, 1971, pp. 187-208. 

Victor A. Thompson, Bureaucracy in a Democratic Society, op. cit., p. 223, 
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deviations caused by lateral interests and other autoiiomoiis centres have to 
be concealed from public discussions. If people tend to feel that hierarchical 
controls are a mere facade and the dominant stereotypes do not exist.tlie myth 
of administrative rationality will be shattered. Here secrecy provides the 
necessary cementing force and people- are made to believe that what they 
aetually do not know, does not exist as well. The gap between administrative 
norms and administrative behaviours is, in fact, actuated by idealistic prescrip- 
tions, and the realistic constraints in administration and- administrative 
secrecy represent a mechanism by which these constraints can be concealed 
without damaging the , professions of rational idealism that cements the 
organisation. ■ 

Thus, the concept of secrecy in administration can- be -envisaged as 
‘rationalisation of the irrational’ which the irrational wants to see as the 
rational Wlietlier it is depersonalisation of power, or concern for feasibility, 
or the need of camouflaging internal conflicts and norm deviations, biireau- 
cracy does not like itself to be presented in an un-Weberian cloak of illegiti- 
macy. The mystique of secrecy is chosen as a necessary evil or a lesser evil 
for practical reasons, or for reasons of human compassion, or to discharge 
the obligations of primary i*elationships not yet fully articulated with the 
administrative obligations of a complex democratic society. In less develop- 
ed countries, this conflict of norms creates an anomic situation, in which 
individual ofiicers can appropriate considerable personal power through 
fluctuating norms of bureaucratic expediency. Much of this power of public 
officials in such “clerical, desk class bureaucracies of agrarian societies is 
derived from their monopoly of knowledge about complex government 
procedures and requirements.”^® The ‘professional expertise’ of bureaucrats, 
to which Max Weber referred, was expertise in such procedures and require- 
ments. Preparation for bureaucratic careers in the training academies of these 
countries is still a study of these procedures, neatly outlined in law books. 
The desk class officialdom is interested in both complexity and secrecy, which 
can be termed as the main source of the citizen’s dependence upon admini- 
stration and hence the main source of officialdom’s power.^^ 

An industrial society breeds a professionalised bureaucracy. Unlike its 
counterparts in developing countries the industrial citizenry is intensely 
interested in administrative actions and the bases for them. It constantly 
fights bureaucratic secrecy and attempts to hold it within tolerable limits by 
means of interest organisations, legislative committees, and a free press. The 
people there generally do not accept departures from rational norms of 
official conduct and consequently the bureaucrat has to hide and distort his 
irrational behaviour beyond recognition through elaborate rationalisations 

Kahn and Boulding, Power and Conflict in Organization, New York, Basic Books, 

1964. 

Thompson, op. cit., p. 223. 
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and semantic confusions.^^ In the. less developed societies, there is no less 
secrecy than in the professionalised bureaucracy of the developed world, 
but its bases are certainly less pernicious. A conceptual attempt to discover 
the bases of professional secrecy beyond the sources of secrecy can yield 
two justifications of secrecy in administration: 

(a) An overriding consideration and concern of public good or good of 
the client, howsoever mistaken the notion may be. 

(b) A tactical unwillingness on the part of the bureaucratic system to 
make efforts to translate the technical bases of its public actions 
into layman’s language. 

In democratic socities, both these considerations are supplementary as 
well as contradictory. People must know \vhat is public good, but public 
actions leading to public good cannot be spelled out in a palatable language of 
the layman.^® An average administrator, marking his papers ‘coofidentiar 
or ‘top secret’ may be habit bound or blissfully ignorant of the rationality of 
his action, but he does believe that secrecy about certain facts is helpful in 
achieving the stated objective. High level theorising apart, secrecy in admini- 
stration of public policy in a democracy is required because: 

1 . it protects the politico-administrative process of policy administration 
from pernicious pressures, avoidable distortions and threatened 
sabotage at vital points; 

2. it provides an administrative ethos conducive for a calm, objective and 
systemic culling of facts and their purposive evaluation for purposes 
of policy formulation, policy evaluation and policy revisions ; 

3. it is an effective tool for ef&cient, timely and purposeful implementa- 
tion of public policy, which has to be planned, phased and coordinated 
at every step. 

Thus, even in civilian administration, it is indisputable that administrative 
decisions and operations are to be kept secret till the opportune moment 
arrives. But then, the critical question is what is to be concealed from whom? 
How much secrecy, at what point of time, and in what manner, is desirable 
and compatible with the demands of democracy? The level of popular aware- 
ness of the society, the critical nature of the job and the extent of articulation 
available in the administration of a given polity, can perhaps partly answer 
these questions and evolve workable solutions. 

Merton, “Bui-eaucralic Structure and Personality” in R.K. Merton (ed.), 
Reader in Bureaucracy, Glencoe, Illinois, The Free Press, 1952, pp. 361-377. 

^®Paul H. Appleby, Policy and Admimstration,VmvQvsity of Alabama Press, Alabama, 
1949. 
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THE POLICE AND SECRECY 

Police administration is an integral part of the national security adminis- 
tration. For professional purposes internal security of a nation ' can be 
distinguished from its external security, but functionally the tasks of the 
policy and that of the military overlap and remain mutually inclusive. The 
army has a support structure in police and- the police continues to be a 
coercive structure of power to provide free time to the army to concentrate 
on matters vital to national survival. Conventionally, there are three major 
functions or the police organisation in a civilised society. They are: ' 

1. Implementation of the law or laws of the land. 

2. Maintenance of public order or peace in society. 

3. Preservation of internal security, involving individuals, governments, 
systems and nations. 

Obviously, the concepts of order and security, which represent the higher 
levels of manifestation of law, expect the police organisation to implement 
all laws ungrudgingly, rigorously and objectively. The area of internal 
security being fairly wide and critical, takes in its fold the total system, which 
the police organisation seeks to protect, preserve and defend. First, there are 
individuals whose personal safety is called the VIP security of the police 
system. Then, there is the government of the day, which has to be protected 
against seditious activities and violent overthrow by subversive groups, 
national as well as international in their network. In addition to the govern- 
ment, there is always a political system, sustained by the laws of the land and 
which, in turn, shapes the other sub-systems of economy, culture and social 
intercourse. The police has a duty to protect all these individuals, groups, 
sub-systems and goveniments through the instrumentality of legitimate 
coercion. Of course, the territorial integrity of a nation in the present inter- 
national system of nation states is ultimately protected by its defence forces, 
but the police organisation also has to organise systematic intelligence and 
comprehensive vigilance to make its contribution to national survival. 

Every state and societyhas a wide variety of violators oflaw and saboteurs 
of public peace in its national confines. They may be individual crimi- 
nals, professional politicians, violent minority groups or perverse gangs of 
brigands, who may operate openly or clandestinely in defiance oflaw and may 
jeopardise the security of individuals, government, institutions and the state. 
The professional tasks, confronted in organising security measures against 
all such groups or individuals need specialised skills and policemen have to 
remember the following principles of security administration^’^ when they 

^^Backgroiind papers of National Internal Security Seminar organised by Internal 
Security Academy, C.R.P.F., Mt. Abu, from 4th to 8tli December 1978 and from 19th to 
24th March 1979 (Unpublished). 
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areface toface with the violators of law and saboteurs of peace. 

1. Strategy is a better' part, of police valour and physical coercion is not 
a mere muscle activity of the-. warrior. 'Naturally, most of the police' 
action during emergent situations of disorder cannot be open to popu- 
lar scrutiny.^® 

2. The political aspects of criminal intelligence, VIP safety and national 
security involve serious risks and physical hazards. Secrecy is a 
worthwhile insurance against these imminent risks, where a minor 
lapse by disclosure may cause a major debacle.^® 

3. Police action, unlike the army, has to be taken in the midst of political 
operations and in the thickest heat of social interaction. Naturally, 
there are countervailing pressures against which the implementation 
of law needs to be protected. Secrecy of adiiiinistrative procedures 
provides the requisite shield under which law may take its ow'n course, 
without much fear and undue favour. 

The police administration represents the executive arm of the state. 
It wields crude power and has to deal with situations which involve cruder 
power. Its operations have to be time-bound and have to exhaust the proce- 
dures established by law. Unlike administration of development projects 
its writ cannot wait nor can it afford postponement of decisions, when the 
chips are down. It has a job and it must be performed whatever be the cost. 
The professional nature of the police job devolves very special kinds of 
administrative and functional roles on the police organisation and it has 
to work out its own tools, strategies, confrontations and preventions.^® There 
are unique situations in police work which can neither be simulated nor 
anticipated. Similarly, there are opportunities, which once lost, may spell 
havoc and cannot be retrieved by spending more money or even by investing 
better competence. Unlike other civil organisations, the police organisation 
has a strictly rigid hierarchy and perhaps cruder varieties of power struggles 
and pressure politics, which need to be camouj3[aged in the garb of depart- 
mental secrecy. The entire organisation has to put up one united front in the 
face of crime, violent disorder or national sabotage. This overriding purpose 
permits the police organisation to keep its cards packed in its opaque house 
and it looks defendable if police planning and police manoeuvres are 


^^Background Papers of 6ih Iiitornal Security Seminar op, cit.^ especially on Nav 
Nirman Agitation in Gujarat, pp. 13-25 J.P.’s Movement, pp. 27-32, Insurgency, North 
East India, pp. 127-54. 

^®Backgrouiid Papers of 6th I.S. Seminar, op, at., especially Sections on Arms and 
Explosives, pp. 157-85 and Terrorism, pp. 229-56. 

20S.S. Vaidyanathan, “Scope for Personal Discretion in Law Enforcement”, in Foike 
at Cross Roads, S.V.P. National Police Academy, Hyderabad, 1977 (mimeo.), pp. 80-91. 
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inaccessibly concealed from all those on whom it has to crackdown once a 
while with a blitzkirg. 

The weightier argument for secrecy of police operations is the argument of 
administrative feasibility and imponderability of fluid variables in the field 
situations. A police officer has to keep his fingers crossed, till the final outcome 
of the scene is announced to the people. Like theatres of war, the scenes of 
police operations have to be planned, masterminded, processed and directed 
on the basis of prior information collected by the intelligence branch, the 
crime branch and the CID, units of the organisation. The secrecy needs caused 
by the de-personalisation of power in police work are greater and are more 
pronoiiiiced than in the other departments of the governnient.^^ 

Moreover, a dutiful policeman has to handle explosive situations of 
violence. Day to day combats, confrontations, and laying of traps are the 
basic tactics in policing a society. The policeman in all these situations may be 
endowed with legitimate power, but he can always be overwhelmed by the 
superior power of the irate mob and the perverse whims of the criminal at 
large. With limited resources, scarce manpower and absence of popular 
cooperation, the police organisation has to administer raids, launch crusades 
and smash dens of vice, all of which require lot of confidential information, 
secret planning and surprise action.^^ Without absolute secrecy of informa- 
tion circuits and confidentiality of administrative operations, the plans may 
go awry and cost heavily in men and money. Police officials know at their own 
peril that premature leakage of information or other clues not only foil their 
plans but can encourage the outlaws to continue in tlieir lives of crime and 
vice. Further, it demoralises the cops and its chain effect may cause an in- 
calculable damage to the police organisation and its clients. Moreover, the 
police are not supposed to have 2 i diumnayuddh with the criminals. The 
latter may outwit the former and bring their actions to a sorry pass, if the 
policemen are not efficient enough to know about their profiles, modus 
operandi and objectives. Similarly, by being secretive the police can organise 
effective preventive networks and contain the adverse effect of law-breaking 
to the mlnimum.^^ This professional need of secrecy for job accomplishment 
in police organisation is so great and so obvious that ithas been institutionalis- 
ed in the creation of CID, IB, CB, ACD and several other allied agencies at 
all levels. 

Secrecy needs in police work follow different patterns under different forms 
of governments. They vary functionally and also as per the nature and scope 

Anantachari, “Democracy and ^Social Defence”, in Police at Cross Roads, op. cit., 
'Pp.v64-69. 

‘^\See Proceedings of 4ih Internal Security , Seminar at I.S.A,, Mt. Abu (2()th Aug. 
to 2nd September 1978) especially Sections pertaimng to sporadic disturbances, pp. 11-15, 
arms and explosive from the angle of internal security, pp. 27-31, espionage and counter 
espionage, pp. 15-21 and insurgency and counter insurgency, pp. 31-43. 
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of the police agency.; Actually, the, job of law enforceiiieut expects different 
kinds of laws to be enforced in different degrees of seve,rity and priority. 
The order of these priorities of secrecy in police work can be seen in an 
ascending scale in the following areas of law enforcement . 

■ Social Legislation: Although there is a visible trend to demand greater 
police attention in the implementation of social laws like the Civil Rights 
Act, Anti-dowry Act, the prohibition laws, the Immoral Traffic Act, etc., 
yet the consensus is that they are non-police tasks and the police has been 
giving them the lowest priority. Consequently, , there is little . intelligence 
available and preventive' actions are not effective' in the absence of iiisti- 
tutionalised secrecy in the department. Recognition of need for social and 
economic intelligence in police work is a very recent phenomenon and 
unless it is done., police performance and police achievements in the area of 
social legislation will be far from satisfactory. 

Conventional Crime : Police work in this area is a quasi-judicial work.^® 
With the prevailing winds of social change and new developments in crime 
techniques the criminal is in an advantageous position unless secretively 
encountered by the police. Not only this the crime gangs are becoming 
increasingly articulate and their area of operations has expanded beyond the 
seas. Then the demands of the system of rule of law envisage that everybody 
is to be regarded as innocent unless proved guilty. The net result is that prose- 
cution in courts cannot be sustained unless there is indisputable evidence 
collected from varied, secret and inaccessible sources. The secrecy organisa- 
tions of the police are going to play an increasingly more articulate and 
decisive role in police investigations, legal prosecutions, court trials and 
bringing the guilty to book. Even in organising preventive measures, secrecy 
is a help and can be used as an effective deterrent in the commission of tradi- 
tional crime and conventional vice, rural and urban. 

Public Order : The needs of secrecy in this field are mofe paramount 
than in the areas of social legislation and conventional crime. It is a very 
volatile area, and police actions based on mere hunch, can sensitise it beyond 
proportions. Besides, involving crowd psychology, mob violence and emer- 
gency hazards it directly borders on the citizen’s most sacrosanct right to 

^^Secomi Interim Report of the Rajasthan Police Study Team, Government of Rajasthan, 
Jaipur, 1979, p. 6 (unpublished). 

^^Elaborating this point further, Mr. G.C. Singhvi writes, “Investigation of cases is 
part of the judicial process and the police must be entirely independent in the discharge of 
functions, which are judicial or quasi-judicial.... It is of fundamental importance that 
Justice should not only be done, but should manifestly and undoubtedly be seen to be 
done. It is in keeping with this doctrine that the judiciary has been separated from the 
executive. It is time, therefore, that the judicial function, comprising investigation and prose- 
cution, is also separated from the police and the home departments, which are under the 
executive, and are placed under some authority, which may be independent of the executive.” 
G.C. Singhvi, “To Whom Should the Police be Responsible”, Indian Journal of Public 
Administration, Vol. XXIV, No. 1, January-March 1978, p. 119. 
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freedoiiijiiicliidiiig the freedom to assemble without arms and. to protest 
peacefully against the unwanted policies of the government of the day. Here, 
the police job is to strike a delicate balance between social peace and demo 
cratic freedom, tending to subordinate the latter to the former, iJi:Cases of 
genuine emergency. Secrecy in police management is a condition precedent 
for purposive police action. Original, timely and valid police intelligence 
received Itoiii secret agencies can save misuse of police by political masters 
and abuse of police power by the police itself. Thus, paradoxically, secrecy 
ill police work enhances the freedom of the individual and protects police 
inisiise or abuse against iinscrupulousness. 

National Security : like the work of defence forces the police work in 
the strengthening of national security has to give top priority to secrecy for 
goal accomplishment. Secret intelligence, routine vigilance, defence prepared- 
ness and quiet action are some of the basic police functions accepted as legiti- 
mate for national security. The police has to be extra-ordiiiarily efficient and 
effective in doing this job can, in no case, be allowed to take n chance or 
hazard a guess. Technically, efficiency in this area is another name for perfect 
secrecy and it is absolutely compatible with the demands of democracy. 
The secrecy needs of internal security administration, howsoever democratic, 
are a necessary evil for the working of democracy, developing or developed. 

Thus, from social legislation to national security, the need for secrecy in 
police work keeps ascending. The hierarchy of police goals determine the 
quality and extent of secret services in police work. It is also no exaggeration 
to contend that the standards of police performance generally obtain in 
proportion to the high quality of service rendered by the secret services of the 
police organisation. Not only this, even the non-secret services of the police 
stations and line agencies should follow a secret path to enhance the admini- 
strative feasibility of their actions, directed towards stated goals. The control 
of vice, crime and disorder in a society is like an open chessboard where the 
players have to conceal their respective strategies from each other and also 
from the viewers, but the viewers have every right to applaud or condemn, 
if the game is won by skill or lost by default. 

Secrecy per se is neither good nor bad in any administration. All admini- 
strations need it, but the administration of law enlbrcement needs it much 
more than others, because of its critical nature and professional requirements. 
So long as it liighteos the goals of the police organisation, it has to be accept- 
ed as legitimate’ and must not be violated through so-called democratic 
disclosures. But then, any abuse by the police in contravention to the demo- 
cratic freedoms of the citizens is likely to result in the perversion of its secrecy 
preserves also. Here secrecy does not mean opaqueness and a democratic 
system should battle the abuse of secrecy through public exposure of its 
institutional devises. National security apart, secrecy in police work has to be 

^^Final Report of the Rajasthan Police Study Team, op, cit., pp. 80-83. 




reconciled witli the basic civil liberties of the. citizens. Several kinds of legisla- 
tive, qiiasi-jodicial and non-official institutions slioiild be created and encou- 
raged to evolve a system of limited exposures and counter checks to avoid the 
likely misuse of legitimate secrecy, permissible . in protessioiial police work. 
It is essentially a matter of institution building, wherein the conventional 
growth plays a significant part. Firmness in law, enforcement is a part of the 
democratic, game and democratic openness should not necessarily weaken it. 
The limits of legitimate secrecy can be publicly delimited by making them 
conventionally congruent with the democratic openness of the system. It is a 
truism to contend that secrecy in police work has potentialities, of being 
abused, but let this also be understood that an absolutely open police system 
is the end of all policing. 

O 


Use of Secret Intelligence 

in order for the knowledge obtained by espionage to be used, 
it must pass through a very elaborate process of analysis and through 
many offices. The probability of being mislaid or passed over in 
the heavy flow of material is certainly not negligible. Then when 
it reaches the person who can utilize it he is faced with the question 
as to whether it can be trusted. Spies are not esteemed by their superiors 
and they are often the victims of ‘plants’ of false iiiformation. On 
many occasions the uncertainty as to whether the data reported by 
a spy are true, false or planted, results in inaction. Finally, intelligence 
staffs, even if they arrive at firm conclusions, must contend with 
the operational side, and just as spies are not esteemed by their 
masters, the intelligence is not always esteemed by politicians and the 
military men who are outside the intelligence services. The chances 
of utilization of the information diminishes at every stage. 

•—Edward A. Shils, 

The Torffient of Secrecy^ 1956, 



Over-Secrecy In Reporting Communal Incidents 


S*C Misra'^' 


T he need for observance of secrecy in certain spheres of public admini- 
stration is indisputable and is rather an essential requisite. Its necessity 
has been recognised from the earliest times. Arthashastra lays great stress on 
the inevitability of the king keeping himself fully informed, not only about 
the state of law and order, the needs and morale of his subjects, but also of the 
activities of disloyal and recalcitrant elements amongst them who might 
endanger the security of the kingdom.^ Thus Chanakya elaborated a scheme 
of complicated spy-system which covered almost all sections of the society 
and permeated every sphere of the administrative activity. Obviously, state 
secrets pertaining to the essential administrative wings like the military, 
industry, trade and political affairs were all required to be closely guarded, 
for compulsions of self-preservation and to obviate any advantage that the 
enemy might derive through neglect, in a pre-emptive move. 

SECRECY : THE RATIONALE 

These very principles have given birth to modern concepts of secret police 
and other intelligence agencies in security organisations. Espionage which is 
aimed at collecting secret information about the affairs of other countries, 
and counter-espionage which amounts to counteracting the espionage system 
of other countries, are now internationally recognised and accepted as 
essential features of a country’s administrative system. Any country failing 
to fall in line with this concept runs a great risk of jeoparding the interest 
of its citizens. In fact, any lapse in this regard, exposes the administration to 
the charge of neglect of grave and serious proportions. 

International diplomacy is no longer an open affair. Most embassies have 
in their staff undercover secret agents, both for espionage and counter- 
espionage purposes. Espionage, in modern times, has been raised to the 
level of a fine art and has been given a certain amount of respectability. Spy 
stories sell like hot cakes and there are numerous instances on record of spy 

* The author is thankful to Dr. P.D. Sharma, Reader in the Department of Political 
Science, Rajasthan University, Jaipur, for his valuable guidance and help. 

^Kautilya, Arthashastra. 
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activities bringing down many administrations, during wars as well as in 
peace time, : throngh coup and .counter-coups. In this connection, the two 
most powerful secret , service organisations working for. the USA and 
USSR, viz., CIA and KGB, are now common knowledge and their 
exploits and significance need no elaboration. In such an atmosphere of 
international intrigue, there can be no letting up in emphasis on secrecy. AH 
political systems, including that of India, for this reason, require a coiisti- 
tutioiial oath of secrecy to be taken by the President, the council of ministers, 
judges of the High Courts and the Supreme Court, and all other important 
functionaries. The bureaucrats and other categories of government servants, 
who are likely to be called upon to handle classified material are bound by 
the Official Secrets Act, the violation of which makes them liable for drastic 
punishments. 

IMPROPER APPLICATION 

However, this concept of secrecy in administration when overstressed, 
can be counter productive, specially in a free and democratic society like 
ours. People are entitled to access of certain kinds of information in which 
they are interested. Otherwise also, in an elective system of representative 
democracy, there should be a continuous dialogue and exchange of informa- 
tion between the people and the government on matters of vital public 
interest. There can be no controversy that utmost secrecy is required to be 
observed and it should be obligatory to do so, in matters of vital national 
importance, like the strength, armament and location of our armed forces, 
essential statistics and situation of key industrial installations, wspecially those 
affecting the defence of the country, schemes and policies to combat insur- 
gency and other sensitively political and international matters.^ These are 
only illustrative and there may be many more in this category, the leakage 
about which may be detrimental to national interest or promotion of cordial 
international relations. These must remain closely guarded secrets for obvio us 
reasons and due stress needs to be given on their preservation. 

Experience, however, shows that this caution for maintenance of secrecy 
is often overexercised and that too in an unintelligent manner. Very frequently 
it extends to completely innocuous fields. This increases work for various 
agencies handling them, for all documents concerning them have to be 
properly documented, filed and handled by higher category of personnel 
The sheer abundance of classified material dilutes the importance of the more 
important ones among them and facilitates leakages. The correspondence 
between the Central Intelligence Bureau and the State Intelligence Agencies 
is a classical example of this thoughtlessness. It has become routine for 

^See proceedings of 3rd (3rd to 8th July, 78) and 6th (1 9th to 24th March, 1 979), Internal 
Security Seminars, organised by Internal Security Academy, Mount Abu, 
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every letter, even a routine communication, to be placed in a double cover, 
sealed, registered and insured,: and then marked to the highest ' officer by 
name for his personal handling. Obviously it- is an enormous waste of his 
precious time and involves a colossal misuse of government funds which are 
perpetually scarce in a developing society like India. 

OVER-SECRECY ABOUT COMMUNAL TENSIONS 

The phobia for secrecy is carried thoughtlessly even into the fields of 
law and order, particularly when communal incidents cause tensions. While 
reporting about communal incidents or large-scale disturbances, there is an 
obnoxious tendency to hide the truth and camouflage the incidents in a way 
that no body is able to know the reality. The idea perhaps is to cover up 
administrative deficiencies and keep an escape route open in case of public or 
official criticism. The facts and inferences drawn from the reports, can then 
be denied later, if necessary, and convenient interpretations given to the 
wordings of the reports. It is little realised that such manoeu vres at hiding the 
truth from the public are not at all necessary and are positively harmful for 
the long term credibility of the administration. They create avoidable mis- 
givings in the public mind and give rise to all kinds of speculations. 

SPECULATIONS 

After all, a democracy is a government through public dialogue on 
matters of public interest. These democratic debates can be meaningful and 
purposively eficctive only when people have access to correct facts and have 
a free atmosphere to verify and evaluate these facts in the light of their 
empirical experiences. Vague, multi-meaning and misleading reports about 
the fects of communal riots generate ill-informed debates and lead people 
to draw disastrous conclusions about an unfortunate situation, which need 
to be averted by intelligent understanding and political courage to face facts. 

Press reports and the news contained in the All India Radio bulletins are 
mostly based on the official hand-outs and briefings on such occasions. 
During the period of the disturbance due to curfew restrictions and communal 
feelings running high, it is too dangerous for the press and the AIR reporters 
to move about and to collect information. They have per force of circum- 
stances to depend on official information. Even otherwise, restrictions are very 
often placed on them only to publish the official versions. During the course 
of time, administrative officers have developed a universally accepted fine 
technique of shrouding real facts in a verbiage of coined jargons which are 
not capable of any clear interpretation. The efficiency of a district officer is 
often judged by the finesse with which he can accomplish this feat and get 
away with it. No body seems to bother about the public reaction to such 
reports. The citizen never comes to know the real facts about the origin of 
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the trouble, the people involved- in it,, and the, damage caused to public and 
.private property. In, a democracy .this can hardly be termed as a fair dealing 
with .the public'.who are entitled to know all the details of an. incident which 
is of coneeni'to them. This .attitude my have had a relevance during the rule 
of the aliens,, when it was in their interest to gag' the public and the press to 
keep the flag flying. 

Over secrecy in reporting about communal riots in those days was an 
imperative of the situation. Besides, bringing a bad name to the government., 
which prided in strict maintenance of law and order, correct statistics about 
communal carriage was regarded as a sad commentary on the efhcieiicy of 
the police force, especially in the .lace of the universally accepted charge that 
communal riots were engineered by the British rulers for political reasons to 
keep the populace divided. 

This way of dealing with the public now in a free society can only be 
termed as mere lack of responsiveness to the people and to some extent 
deliberate dishonesty with the citizen.® 

One is told repeatedly, almost day in and day out about a clash occurring 
between two groups of people, resulting in deaths, arson and looting of 
property. Citizens are told that a twenty four hour curfew was clamped and 
varying contingents of CRP and BSF rushed to the trouble spot. The nature 
of the trouble or the complexions of the warring groups are deliberately 
suppressed. One invariably guesses that it was a communal trouble, for 
otherwise there would be no need to conceal the identity of the people involv- 
ed. This starts a chain of pessimistic thoughts; the average Muslim thinks 
that .Hindus must have been the aggressors while his Hindu neighbour thinks 
otherwise. From the fact that a twenty four hour curfew had to be clamped 
and special para-military forces had to be rushed, there is left little doubt 
in the mind of the average person that loss of lives and property must have 
been colossal to demand such a drastic action. They cannot be blamed for 
imagining that the trouble must be widespread, and those having relatives 
or friends in the town of trouble or neighbouring areas to feel extremely 
concerned about their welfare. In this confusion, it is natural for all kinds of 
rumours to spread, which find easy credibility in the absence of any reliable 
official version. This unbriddled speculation and spread of rumours (which 
are the creation of the administration itself) due to their over-anxiety for 
secrecy, have often led to escalation of the trouble and tension even in for- 
flung areas. Hindu-Miislim relations, conditioned by historical factors, are 
such that even a far-fetched rumour is enough to kindle a passion for revenge 
in the two communities. 


^Report of the Verghese Committee, 
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UNPURPOSIVE SECRECY 

The intentioii of the administration in maintaining this unnecessary 
secrecy, is very unclear. It hardly serves any public purpose or helps to ease 
the sitiiatiGii. It would be quite understandable, if' the administration 
completely refused the dissemination of the news' till the situation was fully 
controlled. But when it is publicised that a clash had taken place and stringent 
administrative measures' had been taken, the, army had been alerted and 
hundreds of people had been put under arrest, houses searched and arms and 
ammunition recovered, what does the administration gain by siipp,r€ssing the 
fact that the groups clashing belonged to the two rival communities of Hindus 
and Muslims. After a,II, the motive behind hiding the genesis of the trouble, 
the identity of the trouble makers, the communities ■ of the dead and the 
injured and those who were found in possession of arms and explosi ve mate- 
rial, has to have some rationality behind it and should serve a public purpose. 
To continue with the system merely on the plea that it has been a continuing 
administrative practice, reflects lack of imagination and distrust of the people. 
Because of this official attitude today very few people have faith in government 
bulletins on such and many other occasions. It is a general belief that admini- 
strators minimise loss of life and property. The people, therefore, generally 
multiply the official figures by two or three to draw their own inferences. To 
think that people would be shocked by annoimcemeiit of true facts is to 
overlook the reality of the social system. By now people have become 
accustomed and conditioned, so far as communal riots, civil disturbances or 
natural calamities are concerned. They have been hearing about them for 
years and the new^s does not make much dent on them. But they are certainly 
interested in the trend of communal politics, its causes and cures, and about 
the welfare of their friends and relatives in particular. 

This ingenuity in reporting is by no means a post-independence pheno- 
menon. It has come down from the British days. The only difference is that 
it is no longer relevant in the present set-up. As a young Superintendent of 
Police, I can recall, having been pulled up sternly for my plain and direct 
reporting of facts about a communal incident.^ A Diishehra procession, 
while passing in front of a mosque, was stoned and attacked, resulting in 
serious communal rioting in a major town of my district. As required by the 
rules, I sent a telegram to my senior officers under the following conlcnts: 

Diishehra procession attacked by Muslims v/hile passing in front of 
Rohalla Mosque. Police fired thirty rounds buck-shot. Situation under 
control. Detailed report follows. 


^The incident relates to the importing of a communal riot in the town of MAU in 
district Azamgarh, U.P., in the year 1939. 
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; To my dismay and utter surprise I was accused of being a partisan, I was 
condemned of being prejudiced, the implication being that a Hindu officer 
could not call Muslims as aggressors. Though later 1 learnt to couch my 
reports in ambiguity,! am not convinced till today, whether any sane person 
could conclude that Hindus themselves would have thrown stones; on their 
own procession and attacked it with lathis from inside a Muslim mosque. 
The situation has not changed much in secular India. The police officials in 
centres of communal trouble cannot afford to be honest even with a govern- 
ment which professes to be secular in its official behaviour. The art of couch- 
ing reports about communal incidents by officials in charge of law and order 
has more serious repercussions today than it had in those days when public 
services prided in administrative efficiency and professional commitment. 
Our reporting or under-reporting about facts, fictitious or genuine takes a 
heavy toll of the morale of public services, and the administrators once 
trained into it, carry it to other realms of administrative activity to pursue 
their own ends. 


SECRECY AND RUMOUR MONGERING 

Judicial enquiries into communal riots have time and again emphasised 
the havoc caused by wild rumours which invariably went uncontradicted 
from official quarters. This again shows reluctance of authorities to come 
out with true facts. Perhaps, they have come to realise that a time has now 
come, when even if they did contradict a false rumour, their version would 
not be believed. A vicious cycle has really overtaken the administration. 
In this connection, it would be relevant to make a mention of the observa- 
tions made by Justice D.P. Madon.® While recommending pre-sensorsbip 
of news relating to communal disturbances to prevent coloured and exaggerat- 
ed versions getting into the press and the issue of news biiiletins by the autho- 
rities themselves, Justice Madon drew pointed attention to the practice of 
distortion of facts in the official hand-outs to the press. He observed, 'The 
bulletin should however not be such as to defeat its own object by giving rise 
to speculations and circulation of wild rumours. The news given by the 
authorities should be factual, objective and not crouched in vague teniis.”® 

The argument that news of communal incidents have adverse repercussions 
for us internationally, has also lost validity with the passage of time. Expe- 
rience shows that Pakistan and even other countries of the world get news of 
these incidents sometimes even before we can do so. Moreover, due to 
obsession with over-secrecy in reporting of communal incideiits in the 

^Report of One Man Commission of Inquiry, set up by the Maharashtra Government 
on 12th May, 1970, consisting of Justice D.P. Madon, Judge High Court, Bombay, to report 
on the communal disturbances in Bhiwandi, Jalgaon and Mahad, 
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Indian adininistrations people place more reliance on BBC broadcasts or news 
relayed by Pakistan. ■ 

The discrepency, being obvious and glaring, erodes the credibility of the 
news media and the government of the day which takes its people to be 
gullible. Moreover, it is tentamount to dis-service to the country where stark 
facts arc accessible to all the citizens of the country and people of the world 
through an internationally competitive system of information and mass 
coinmonication. This is taking secrecy too far and attempts to be over secre- 
tive in the name of public interest prove self-defeating and leave the people 
enraged and vulnerable to provocative rumours. A democratic government 
must share its anxieties and concerns with the people and should take them 
into confidence by feeding facts. Reporting about communal incidents by the 
administration is an area wherein the outdated practice of over-secrecy by the 
Police and Home departments should be replaced by an enlightened and 
rational system of honest and correct reporting. 

□ 


Protecting Law and Order 

It is central to the continuation of our way of life that law and order 
should be preserved. There is a legitimate and desirable public interest 
in information relating to the organisation and conduct of the police, 
the courts and the prisons, but there can be no legitimate interest in 
information which, for example, would help directly in the commission 
of a crime. Nevertheless the Government is concerned that, when the 
definition of this category comes to be drafted for the Bill, it should be 
so framed that there can be no doubt that the criminal sanction applies 
only when there are strong reasons, as set out above, for preserving 
confidentiality. 

White Paper on Official Secrets 
Act 1911, HMSO, 1978. 


Review Article I 


Administrative Secrecy Vs. Openness in UK* 

S.C» Vajpeyl 

T he power structure today is much different from what it was in the 
19tli century or earlier. In those days, the government concerned itself 
with the maintenance of law and order, with defence and, foreign affairs. 
It left industries to the manufacturers, merchants and traders and welfare to 
charitable organisations. It did no planning. The philosophy of the time was 
laissez-faire. In the present century, the government has concerned itself 
with every aspect of life and consequently we have the concept of the welfare 
state. As a result, the governors exercise unfettered discretion for the common 
good. They regulate housing, employment, planning, social security and a 
number of other activities. The philosophy of the day is socialism or collec- 
tivism. But whatever the philosophy or system of government, there is always 
a danger to ordinary man. It lies in the fact that all power is liable to misuse 
or abuse and the greater the coverage of the activities of the state, the more 
the power and, therefore, the consequent increase in the possibility of its 
misuse or abuse. The great problem, therefore, before the courts, the media 
and ultimately the piiblic^ — the masters— has been how to cope with the abuse 
or misuse of such power. Thirty years ago, Lord Denning in Ms book 
freedom Under the Law’ had outlined this challenge in these words : 

Our procedure for securing our personal freedom is efficient, but our 
procedure for preventing the abuse of power is not. Just as pick and 
shovel is no longer suitable for the winning of the coal, so also the 
procedure of mandamus and certiorari and actions on the case are not 
suitable for winning of the freedom in the new age. We have in our 
time to deal with changes which are of equal constitutional significance 
to those which took place 300 years ago. 

What Lord Denning then said- about ‘winning of the freedom’ also fully 
applies to the methods available to the people to exercise a check or restraint 
on the activities of the state and to make it more accountable. 

*Based on ‘The Grossman Diaries’, Vols. 1(1975), 11(1976) and 111(1977), The Cross- 
man Affair’, Hugo Young (1976), and the UK Government White (1978) and Green 
(1979) Papers. 
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Indeed, the government machine has now become so large and its internal 
systems ' of comniniiicatioii are so limited that without seiions discussion in 
the press of these matters, there would often be inadequate knowledge, 
or inadequate distribution of knowledge inside the government machine 
itself.^ 

Strict enforcement of the cult of secrecy, if carried to the extreme, would 
seem to require censorship of public discussion of issues ' or a .complete 
quarantine between journalists, ministers and civil servants resulting in the 
inability of journalists to bring their background knowledge and experience 
into play when writing about the issues of the day.^ Iiifoniiation is necessary 
to determine whether the' government, is protecting public interest. It may as 
well be doing so without this being known. Access to such information is the 
life blood of democracy; and if it does not flow, democracy withers.® 

From the earliest times, governments of all types have been understand- 
ably anxious to preserve secrecy in respect of matters affecting the safety or 
security of the state or about matters touching the relations of one state 
with another, or affairs relating to maintenance of law and order within the 
state. As coverage of the activities by the state increased, so did the desire 
of the government for secrecy and for according its activities protection against 
unnecessary publicity or exposure. The conflict between the maintenance of 
secrecy and the diffusion of information in regard to the functioning of the 
governments has been increasing in recent years, because of the widening 
scope of the umbrella of such activities affecting all aiSiirs of the citizen, more 
particularly his economic life, advances of science having both peace time 
and military implications and collection of more information regarding 
individuals about their daily life through computers and other methods 
necessitating safeguarding of the citizen’s confideiiee. Governments have 
been worried about the disclosure of official information of all types — not 
necessarily about matters relating to defence or national security — long before 
the law regulating official secrets came into being. To take an example from 
UK, early in 1873, after a series of cases involving the use of official infor- 
mation, the Permanent Secretary of State wrote ‘The unauthorised use of 
official information is the worst fault a civil servant can commit. It is on the 
same footing as cowardice by a soldier. It is unprofessional”^ 

There is near unanimity that matters affecting the defence or security of 

^William Rees Mogg (editor of The Times) in his evidence in Crossman Case before 
Lord Chief Justice, Lord Widgery on July 22, 1975 (hereamafter referred to as Crossman 
■Case)', ■: 

^Peter Jenkins (author of Battle of Downing Street, 1970, London) in his evidence 
in Crossman Case. 

®Ralph Nader, Freedom of Information^ Clearing House, Charles Peters & Michael 
Neltson (1979), Holt, Routledge & Wintour, p. 251. 

^Report of Departmental Committee on Section 2 of the Official Secrets Act, headed 
by Lord Frank, Voi. I, p. 120 (CMND 5104) (in 4 volumes) 
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■ the state, or affecting the foreign relations or the conduct of foreign relations, 
or any proposals, negotiations, decisions connected with the value of currency 
or relating to the reserves should be. covered by law and breaches of the law 
.should be punishable. It is also generally agreed that certain information 
regarding individuals or associations or companies entrusted or made 
available to the government on confidential basis should be similarly safe- 
guarded. It is in regard to the functions of the government covering other 
areas and the processes of decision-making that differences arise about the 
question of maintenance of an attitude of openness or secrecy. 

It would be appropriate to notice at this stage the observations of the 
Fulton Committee^ in regard to administrative secrecy in UK. It says: 

We think that the administrative process is surrounded by too much 

secrecy. The public interest will be better served if there were a greater 

amount of openness. 

The report recognised that ‘'there must always be an element of secrecy” 
not simply on grounds of national security in administration and policy- 
making, and suggested the setting up of an inquiry to make recommendations 
forgettingrid of unnecessary secrecy in UK. The government of UK published 
a White Paper in June, 1969 on the subject entitled ‘Information and Public 
Interest’ suggesting a review.® The Conservative Party manifesto at the 1970 
general elections promised to eliminate unnecessary secrecy concerning the 
workings of the government and review all the operations of the Official 
Secrets Act, 1911. The Franks Committee was appointed in 1971 as a result 
of these recommendations. This Committee submitted its report which was 
published in 1972. The proceedings and recommendations of this Committee 
produced a national debate. Protection of Official Information Bill was 
introduced in April 1979^ to implement, with modifications and additions, 
the recommendations of the Franks Committee. 

NEW POWER CENTRES 

It is now recognised that one of the most serious weaknesses in British 
democracy today is that the enormous expansion in the range of govenimental 
activities has swamped the critical resources of parliament as well as those of 
the press. While power and decision-making have moved from Westminster 
to Whitehall and from Whitehall to various regional councils or quasi- 
government bodies, the political journalists remain largely centred on a 
parliament that is no longer effective enough to secure the information it 

®FuIton Report on the Civil Service {VI 1968), pp 91-92, CMND, 3638 HMSO. 

® White Paper ‘Information and Public Interest’ (1969). 

^Protection of Official Information Bill, 1979 25th October 1979 (50438) HMSO. 
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needs to form a proper judgement of the issues to decide on. For similar 
reasons, the twin doctrines of anonymity of civil servants on the one side; and 
the ministerial responsibility on the other are being eroded. Ministerial 
responsibility is still an accepted doctrine in the political world and in schools, 
but it bears increasingly less relationship in practice to what the general 
public thinks and believes. Most people think that parliament is imable to 
protect them against the arbitrary actions of the vast governmental machinery 
and they are encouraged in their belief by statements of an increasing number 
of backbench members of parliament.® This fiction of ministerial responsi- 
bility, however, enables members of parliament to demand information in 
regard to any activity falling within the purview of the department for which 
the minister is responsible. Ministerial responsibility is no longer adequate as 
a device for securing an administration accountable to society, first, because 
the continuous growth in the bulk of business increases the ^fictitious’ element 
ill the responsibility and, second, because the time span of the major decisions 
on government operations is lengthening — the Concorde airlines project 
is a good example where almost a decade elapsed between the start of nego- 
tiations and decision. Responsibility of a minister becomes more dispersed— 
sometimes too diffused and distributed to stick and wherever it is likely to 
stick the minister could, by refusing to give information or by giving it in 
such a clever way as not to give crucial information, while appearing to give 
it (for which parliamentary answers are so famous), cover up his department’s 
mistakes, A remedy is now provided by the Parliamentary Commissioner for 
Administration, who makes independent investigations under statutory 
powers and is able to unveil what happens behind the ministerial screen. 

The convention of anonymity also, as Fulton says,® is being eroded. 
The reason is that the civil servant now comes in contact with so many 
members of the public. Typically, a civil servant comes into contact not with 
//le public but with a public — a section of the public who have an interest 
in common. Officials of the education department deal with leaders of teachers’ 
unions and likewise. These numerous and continuous contacts constitute 
further inroads on the conventional anonymity. The administration also 
qualitatively suffers from the convention that only the minister should explain 
issues in public, on the assumption that he knows and controls all the opera- 
tions of the department — an assumption no longer tenable. Once the specialis- 
ed public knows the civil servant by name, it will soon get to know his ideas 
and views which he will feed into the policy-making process. As a result, 
attempts are made to pierce the curtain of anonymity of the individual member 
of the service from whom advice to ministers on crucial matters is said to 
have originated. A good example of the new wave is Samuel Brittain’s 

®M. Beloff, “Defining the Limits of Official Responsibility”, The Times, Sept. 11, 
1967 — quoted in Henry Bureaucracy, 1969. 

^Fulton Report on the ■ Civil Service^ op. ciL^ p. 93. 
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®Tlic Treasury Under the Tories’. He argues that the two' extreme views about 
senior civil servants that either they are pliant mind-readers executing 
policies in which they have had no say or that they urge single course of 
action' on minister after minister, are equally untrue. The truth lies in 
between^? Anonymity is not a condition of permanence. ■ A civil servant 
may have to resign if bis views on major questions or party affiliation become 
known. It is accepted that officers of armed forces should sometimes resign 
■if their recommendations are not accepted by the minister. This gives service 
chiefs a power to persuade the minister, which their counterparts dO 'iiot 
possess.' Hence a redaction in anonymity might increase the influence of the 
civil servants as well as import valuable clues and information to make 
ad ministration more accountable to society. 

Neither anonymity nor ministerial responsibility shoiild, however, be 
made a fetish of. They are meaningless except as ways of making admini- 
stration more accountable to society. The vast growth of the role of the 
state and the consequent power of the bureaucratic machinery render it 
increasingly necessary for the public to have available to them in detail the 
process by which important decisions are arrived at various levels. More 
openness not only exposes errors at an earlier stage, but it ensures a system 
where errors are less likely to occur. There is a whole area of public concern 
that the local government can legitimately reveal to the public and which 
the central government does not do. Publication of the reports of inspectors 
in the Ministry of Housing and Local Government in UK, initially resisted in 
1958, serves as a good example. Secrecy is an obstacle to good policy-making 
when it prevents the gathering of sufficiently wide range of opinion and ad vice 
and when it narrows public discussion of policy issues. It is further argued 
that secrecy should not inhibit the release of iiiformation or the stimulation 
of discussion and work in the earlier stages of pianiiing and policy-making. 
The danger is that secrecy, for whatever reason it starts, becomes a habit. 
It becomes an excuse for preventing others from looking over your shoulder 
and a way of avoiding trouble and escaping post mortems.^^ Secrecy may 
sometimes allow greater efficiency, but not necessarily greater wisdom. 
Extremes to which it can be carried can be illustrated by the famous cases of 
Lady Gardneers at Hampton -Gourt being covered by: the Official Secrets 
Act, or the refusal of supply of information regarding the number of trees 
grown in the Greenwich Park of London to the editor of South East London ; 
Mercury or the refusal of the place of storage or refusal of cases to a Daily 
Mail reporter in 1964 when there was a typhoid epidemic in Aberdeen in 
UK or its use to prevent public yentilation , of staffing matters or departmental 
defects, malpractices or improprieties. 

As Jo Grimond, MP said in his affidavit before Lord Widgery in the 

^^SarnucI Brittain, Treasury under the TorrieSypp, 38-39, 1964. 

^'^Fabian Tract No. 355, 1964, p. 22. 
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Crossmail Case, publication of material relevant to decision-making is useful 
and iiiiportaiit. -He said: 

Bureaucratic frame of mind, self-regarding, liierarcliical and averse to 
open discussion is . a major though' perhaps well inteiitioiied threat to 
our society. ...That they should operate in secrecy with very little 
accountability to the public is against the national interest. It is very 
difficult for a Member of Parliament or any citizen to penetrate the veil 
of secrecy which surrounds the means by which decisions are made in 
Goveniment.^2 

It is, however, comiiion ground that a great deal of information is given 
by government ■ departments to the press and public. Every civil servant 
may be authorised, either by his superior or by the nature of liis; duties to 
communicate to the outside world,. Ministers are self-authorising and senior 
civil servants often function under the guise of implicit authorisation. In 
major matters, the release can well be at the ministerial level and then 
downwards, but in many of the day to day matters, where one deals with, the 
middle level civil servant, one may not get this openness because he is still 
in doubt, he has not got his direct briefing and this is where one meets the 
difficult or capricious situations referred to earlier where one departmental 
official will not say something and another one will. It is here that the 
directional concept is valuable. The question is whether it is a situation where 
nothing is published except what the government ordains to be published 
or whether the public is entitled to the information that governs its life. It is a 
qiiestion of changing the direction of the flow of information from negative 
to : positive or positive to negative. 

In a democracy, the administrative apparatus normally consists of the 
political executive, represented by the ministers as members of the cabinet, 
who lay down the policy and supervise and control its implementation, and the 
executive which may loosely be called the civil service or administrative 
machinery working thereimder. It has always been assumed by politicians 
and the civil service that cabinet proceedings and cabinet papers are secret 
and cannot be publicly disclosed until they have passed into history. The 
cabinet works on the doctrine of collective responsibility. When the cabinet 
reaches a decision, irrespective of individual views held or expressed, each 
member shares in the collective responsibility of that decision. When confi- 
dentiality among colleagues in the cabinet is lost, discussion will be less free 
and frank. Its quality will be impaired. and so will the quality of the decisions 
reached. The imauthorised disclosure of cabinet documents undermines 
public confidence. 

3-2jo Grimmond (M.P. since 1950 and former leader Liberal Party) in his evidence in 
Crossman Case. 
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THE CROSSMAN DIARIES 

such a horizon of public life and administration that Dick 
Grossman came as one of those meteors that occasionally lighten the British 
■ political firiii.ameiit..TIis lasting contribution to this debaters not only through 
his numerous writings as a political: scientist, nor liis crucial and crusading 
role as a minister from 1964-70, but in the publication of his diaries^® after 
: his death. His deliberate aim, as he put it in the introduction to the first 
. volume was 'ho disclose the secret operations of Government, thereby 
. enabling the humblest elector to cut his way through the masses of foliage 
which we call the myth of democracy”. 

: ' The value of the work lies not in- any specific facts or stories, though 
occasionally they do throw useful light and illustrate some valuable aspects, 
but on the total impact created by the mass of details, the accounts of meetings, 
of deputations, of intrigues, of behind the curtain discussions. The cumulative 
impact of the stories and episodes concerning Lady Sharp, his permanent 
secretary, and regarding her replacement is helpful and constitutes a valuable 
part of the book. It will probably be one of the best uninhibited accounts of 
the minister-civil servant relationship. 

Crossman was always critical of the expanding power of the British 
Prime Minister and had used the expression and expanded some of the 
arguments and material of John P. Mackintosh’s book The British Cabinet’ 
in his introduction to the Fontana edition of Walter Bagehof s book The 
English Constitution’. Therefore, the picture Crossman depicts of cabinet 
government shows the complexities of the machine. He describes the function- 
ing of the official committees parallel to the cabinet committees and how they 
would consider the proposed agenda and take a tentative stand on various 
issues almost anticipating the decisions formally to be taken in cabinet and 
its committees. Crossman gave some lectures at Harward which were later 
published.!^ The record of discussion of some of the points in that connec- 
tion provides interesting sidelights. Crossman had mentioned that since the 
PM alone approves the minutes after they had been drafted by the cabinet 
secretariat and as he was able to have the minutes written as he wanted, the 
record of cabinet discussion and decisions could be slanted and this greatly 
strengthened the PM’s hands. E.lsewhere, he illustrated the omission from 
the minutes of certain observations, comments or episodes on occasions 
depending on the exigencies of situation. Then he had' said that the "Cabinet 
Secretary, Burke Trend was Harold’s grand vizier and the Cabinet Secretariat 
his praetorian guard and the way to the top of the civil service is via Gabiiiet 
Secretariat”.^^ His reference to the power wielded by the cabinet secretary 

^^Crossman, The Crossman Diaries y {1919) Hamish Hamilton & Jonathan Cape. 
(First published Diaries of a Cabinet Minister, Vol. 1, 1975; VoL 11, 1976 ;Vol. Ill, 1977). 

^^Crossman, Inside Fi^w, 1972, London, Cape. 

^^Crossman, The Crossman Diaries^ op, cit.y pp. €25-621 , 
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and/or the PM, if they are close, is quite interesting and has parallels else- 
where in contemporary history. 

Ill his evidence before the Franks Committee commenting' on the civil 
servants, Crossman said that, given a chance, they will use it for further 
suppression of necessary information “because every civil servant, when in 
doubt, says no and it is the politician who has to order him to publish. This 
is a great discovery Tmade as a Minister.”^,® Crossman probably had in 
mind an ioteresiiiig experience reflecting on this ■ theory , which lie had in 
March 1969, as Minister of Health and Social Security. It may be worthwhile 
noticing this episode in some detail as it illustrates several aspects of the 
conflict between openness and secrecy and also of the relationship of the 
civil servant and minister and the motivations of the two. An outrageous 
story had appeared in a newspaper regarding cruelty and pilfering in the 
Ely Mental Hospital, Cardiff, and an inquiry was established under one of the 
ablest of young tory lawyers, Geoffery Howe, MP (at present Chancellor of 
the Exchequer) whose 83,000 worded report completely substantiated the 
press report. The department opposed its publication without editing to 
which understandably Geoffery Howe was not agreeable. The argument 
had gone on for two months. The matter was sent to Crossman only two days 
before a decision was to be taken on this. After having read the report 
overnight, Crossman thought that the best course was outright publication, 
but “I could only publish and survive politically if, in the course of my state- 
ment, I announced necessary changes in policy including the adoption ... of 
a system of inspectorates such as the health service has never yet permitted 
itself”. “I pointed out that either we took the credit of publishing the whole 
thing or we could be at the mercy of one of the cleverest lawyers”. During the 
critical meeting which followed, the officials agreed to the setting up of the 
inspectorate after initially dubbing the idea as ‘impracticable’, and conceded 
the release of the report in full after it came to light that a visitor’s report 
made three or four years back admitting scandalous conditions to the 
authorities had been filed without any action having been taken thereon 
and that two nurses had been dismissed because they tried to expose the 
scandals. Finally, in Crossman’s words, 

At last we got to the statement. This must have been ninth or tenth 
draft and I felt a great frog in my throat when I started because I really do 
care and feel righteously indignant about it. I launched in and in thirty 
seconds I knew I had gripped the House by admitting the truth of the 
allegations, the excellence of the report and the need for remedial action, 
...I sat down knowing I had brought off a success.^’^ 

^^^Report of Departmental Committee on Section 2 of the Official Secrets Act, 
op. ciL. VoL IV, pp. 75-76. 

Crossman, The Crossman Diaries, op. ciL, pp. 527-531. 
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narrated lends an inevitable eclio in the iiiiiids of those 
who Iiave dealt w/itli similar matters or situations' at one time or the other. 
,B'ut wliat is not appreciated or publicised sometimes is the reversal of the 
roles of the civil servant and the politician— -one wanting to reveal and the 
other to suppress. Even' in the instant case, without qiiestioiiing Crossiiiaii’s 
iiUiniate soft' attitude towards more- openness, perhaps one could find a part, 
of the due from the fact that if part of the 'report was suppressed, lie 
apprehended severe criticism from "*one of the cleverest conservative lawyers’® 
in parliament. It is as a result of similar experiences that Grossman came to 
agree in part with, the power and influence of the civil service, but agrees that 
a powerful, hardworking, self-confident minister, with the backing of the 
PM, can see his way tlirough,^® 

Yet another aspect on which Crossman has thro'wn valuable light is the 
functioning of the sub-committees of the cabinet and the procedure followed 
in decisions being taken by the chairmen by establishing consensus and not 
by coiiiitiiig votes. A minute of PM Wilson on cabinet committee procedure 
quoted by Grossman makes interesting reading. If you had standing comiiiit- 
tees with permanent members working as a team, as microcosm of the 
cabinet, it would be satisfactory; but if half the awkward decisions are 
shoved outside into these committees, with the concerned minister’s right of 
■appeal agaiiist its decision being very limited, cabinet government could 
possibly be finished.^,® Similarly, the book abounds in graphic and detailed 
descriptions and discussions of relations with colleagues, pressure groups, 
parliament and functioning of inner groups and the inner cabinet. It has been 
said to be the most important book on British Government to have appeared 
since the, war. , 

. ■■The/,iniportaiice: Grossman attached to'the p.ublicatioii'of liis diaries is 
evident from the fact that his first action after lieariiig in September 1973 
that 'he could' expect to live only a iittle-longer was the writing of a letter to 
his publisher saying, 

...The main immediate task: of- the literary executors if I die before 
publication of my ministerial diaries is complete, would be. ..to make 
sure that .' the pressure which will undoubtedly be brought both from 
Whitehall and froni" Westminster to prevent publication part of the 
maiiiiscript is completely rejected... 

THE TRIAL 

Crossiiiaifs words v/ere prophetic indeed. Pressure^ did: come from the 
expected quarters. But the struggle: for publication created history as this 

^%eport of Departmental Committee on Section 2 of the Official Secrets Act, op. eft. 

^®Crossman, The Crossman Diaries, op, cit., pp. 619-620. 

20Hugo Young, The Crossman Affair, London, 1976, Hamish Hamilton & tonathan 
Cape, p. 12. 



Administrative Secrecy vs. Openness in UK 1223 

was tile first occasion when the Attorney General deemed it necessary to 
take action in a court of law, on the report of the secretary to the, cabinet. 
This' historic trial began on My 22, 1975 before the Lord Chief Justice, 
Lord Widgery. Numerous authors, jurists, politicians, social scientists and 
ex-ministers gave evidence through.their affidavits from both sides. Appear- 
ance of Sir John, Hunt, cabinet secretary, as the only witness to give oral 
evidence was another unique event. Sunday Times, who -were to serialise the 
book, and the literary executors of Crossman, defended the case through their 
distinguished counsels. ' 

Until World War I, there was no cabinet secretariat, no minutes and 
no agenda. It was only' in the 20th century that memoir writing by senior 
ministers began and a convention was established that they were allowed 
access to'cabinet papers to refresh their memories. The danger of this v/riting 
was that the authors who enjoyed privileged access lias sometimes strong 
motives in slanting their contributions to cabinet discussions, with a view to 
enhance their position in contemporary history. The first example arose 
from the controversies of World War I. Winston Churchill quoted from 
war cabinet papers in the ‘World Crisis’ to justify his role in. Dardanelles 
operations, and so did Lloyd George for his ‘War Memoirs’. After the two 
wars, a more liberal view was taken for some of the books by the cabinet 
secretary and the PM as they were in the nature of memoirs. A fascinating 
review of memoir writing and control procedures was recounted in an 
affidavit^^ before the court which did conclude that the control procedures 
were in the process of evolution and extension from 1916, when the cabinet 
office was set up, till 1934. In practice, ministers established a form of right 
ill equity, in the nature of an honourable convention, to lay before the 
public the justification of their' policy or stand. The limitation of public 
interest was recognised by ministers, but they refused to be bound by a fixed 
doctrine in terms of years, least of all by the fifty or thirty years rule (under 
■the Public Records , Act). 

The convention and past practice regarding the basis on which the 
memoirs were examined in the past by the cabinet secretary reflected the 
needs which were felt for the protection of certain types of information. They 
were codified for the first time, by Sir John Hunt, then cabinet secretary, to 
deal with the issues arising in the Crossm-an case and called ‘parameters’ — an 
expression which has since been' used consistently. In essence the objection 
contained in these parameters to the publication of the diaries was against 
‘blow by blow’ accounts of cabinet or cabinet committees so as to reveal 
the views and attitudes of different mimsters, disclosure of advice given by 
senior civil servants and also about discussion and considerations leading to 
senior civil service appointments,. 

s^^Keitli Middleman’s (Lecturerin Modern History at Sussex University) evidence 
in Crossman Case, 
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The main issue in the case was: have the courts the power to protect the 
trade secrets of the board-room, the confidence of marriage, the correspon- 
dence between the client and professional adviser, but not the confidential 
discussions on high matters of state around the cabinet between minister 
and minister and minister and adviser? The basis of this contention is the 
confidential character of the cabinet proceedings derived from the concept 
of collective responsibility. The Attorney-General contended that the court 
should restrain any disclosure thereof if the public interest in concealment 
outweighed the public interest in the right to free publication. 

The opposite argument was that the convention was not absolute and 
rested on an obligation founded in conscience only. Hence publication of 
diaries was not capable of control by the courts. Referring to these two 
arguments and voluminous evidence on both sides, by distinguished jurists 
and politicians, Lord Widgery said. 

It seems to me that the degree of protection afforded to cabinet papers 
and discussions cannot be determined by a single rule of thumb. Some 
secrets require a high degree of protection for a short time. Others require 
protection until a new political generation has taken over. In the present 
case, the Attorney General asks for a perpetual injunction to restrain 
further publication of diaries in whole or in part. I am far from convinced 
that he has made out a case that the public interest requires such a draco- 
nian remedy when regard is had to other public interests, such as the 
freedom of speech. 

He also accepted the need for protection of advice given by civil servants, 
but not without close investigation, as a matter of course, for a period of 
years. Legally extending the Argyll powers^^ in regard to domestic secrets 
to official secrets, Lord Widgery said that the courts should not be powerless 
in this sphere, and, therefore, when a cabinet minister receives information 
in confidence, the improper publication of such information can be restrained 
by court and his obligation is more serious than merely to observe a gentle- 
man’s agreement. 

He further decided the issue by saying, 

In these actions we are concerned with the publication of diaries at a 
time when eleven years have expired since the first recorded events.... 
There must, however, be a limit in time after which the confidential 
character of information and the duty of the court to restrain will 
lapse, 

^^Argyll vs. Argyll (1967 Cb. 302) upholding in confidential relationship independently 
of any law. 
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In , the case of the diaries of Crossman, that stage, in the opinion of 
the judge, had been reached and so their publication was allowed, ' 

In regard . to the fact that the diaries disclosed the advice given by civil 
servants who cannot be expected to advise frankly if that advice is not treated 
as confidential and also of the confidential character of the observations about 
the capacities of senior civil servants and their suitability for specific appoint- 
ments, the judge’s remarks are very telling. He said, 

I can see no ground in law which would entitle the court to restrain 
publication of these matters. “A minister is no doubt responsible for his 
department and accountable for its errors even though the individual 
fault is found in his subordinate.... To disclose the fault of subor- 
dinate may amount to cowardice or bad taste, but I find no ground for 
saying that either the Crown or the individual civil servant has an 
enforceable right to have the advice which he gives treated as con- 
fidential for all time. 

Perhaps in taking this view the judge was influenced by the view that 
candour, frankness and freedom of advice do not always lead officials to 
tell the minister exactly what they think of him. There are sometimes difficulties 
about ministers’ checking advice with other people. The test of advice by 
the outcome is limited by the long lags in the results of policy and the advice 
on alternatives is not testable by later administration or by outside investi- 
gation. 

The principle of confidentiality of advice is said to be a survival of a 
concept of government, when the governing class, under pressure, did not feel 
it necessary honestly to account for their action and where the authority 
necessary to the government was maintained as a mystique rather than by 
articulation of people’s aspirations illuminiated by an understanding of the 
practicalities. 

EXTENSION OF THE LAW OF CONFIDENCE 

The Crossman case judgement answered one question, but exposed and 
left unaiisv/ered several more. The most positive long-term result was the 
extension of the law of confidence into the area of public affairs. Politicians, 
civil servants and, presumably anyone else remotely concerned in public life, 
now has a right to go to court to try his luck against an editor or a journalist 
or a writing colleague to restrain them from pu The effect could be to 

confine quite substantially the already restricted information about the busi- 
ness of the government. In contrast to this, the second main effect of the 
judgement was to destroy the principle, as an inexorable principle of cabinet 
secrecy. By letting volume I to be published, Lord Widgery did more than 
that. Absolute assertions were made by Lord Gardner, Lord Hailsham and 
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Sir Peter Rawliiison in their evidence during the case' that publication of 
diaries will inhibit ‘free discussions’ by ministers.,. .. tendering of ‘proper 
advice’ in future,, and restrict discussions amongst them fronibeiiig ‘ultimately 
frank, and uii.reserved’. After Widgery such assertions cannot .be made with 
the same lofty and unchallengeable certitude. The judgement showed that 
they are not unassailable truths, biit debatable assumptions, subject to review 
ill each particular case. It cuts back the power of the executive and shows 
that judges will no more be dazzled by the cry of cabinet secrets. The theory 
of such records being governed by the thirty-year rule in the Public Records 
■ Act and the quasi-vetoing process of the secretary ' of the cabinet has also 
been exploded. 

Negatively, so far as giving future guidance is coiicerned, the law has 
now been left more uncertain. It left' the celebrated parameters only, as the 
starting point and if suggestions' of cabinet office in regard to the omission 
were to be disregarded, there was no indication or ruling about the time 
span during which the law of confidence could be invoked. Sir Anthony 
Nutting giving an accou nt of the Suez affair in his book ‘No End of a Lesson’^s^ 
gave three reasons as to why he chose that time for publication. First, he 
thought that be owed it to history due to his inside knowledge of the opera- 
tion; second, he wanted to clarify his stand with regard to the charge of 
betrayal of his friends after a lapse of ten years when national in terest was not 
the end....; and, third, so that the participants in the drama w^ere still alive 
to answer for themselves, if they so chose. The judge did not lay down any 
specific criteria for future publication. 

The wide range of uncertainty thus created was felt after the case was 
over. The Radclifte Committee, appointed on April 11, 1975 to review this 
matter reported in 1976.“^ The Committee argued against regiilation by the 
statute and seemingly discouraged farther memoirs being tested in the 
court of law. In a revealing sentence the Committee wrote: 

The reasons that persuade us that confidentiality is a value that it is 
important to maintain in this special field of governmental relations do 
not lead us to think that a Judge is likely to be so equipped as to make 
him the best arbiter of the issues involved. The relevant' consideratio'os 
are political and administrative. 

The Radcliffe Committee clarified and strengthened the cabinet secretary’s 
role. Existing conventions were amplified and hardened. Apart from matters 
covering national security and foreign relations, confidentiality to be observed 
by all former ministers as regards the opinions of their colleagues, the 
advice received from officials, and assessments of their subordinates were 

^^Antliony Nutting, No End of London, Constable, 1967. 

24j^adcliffe Committee Report (1976), GMND 6386 HMSO. 
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to be kept confidential for at least fifteen years after the events. Thus, where 
until Grossman, there were no parameters and no time limit with reference to 
availability of material, new parameters are endorsed and a quasi legal 
concept introduced, with the introduction of a fifteen years rule. But the 
Committee recommended that compliance should be allowed to rest on the 
free acceptability by the individuals concerned of an obligation of honour. 
The government accepted the Committee’s recommendations in ■ full, as. 
announced by the then PM, Harold Wilson, in a parliamentary answer on 
January 22, 1976. Thus, the more lasting effect, ironically enough, of Cross- 
man, was to produce a tighteningof the flow of information, not the loosening 
wliich he so fervently desired and cherished. 

So much in regard to the disclosure of matters with which the ministers 
have to deal with. As we have observed earlier, due to various factors, the 
concept of ministerial responsibility is being redefined and modified and so 
also anonymity of civil servants. We have also briefly noted the effect created 
by the need of closer contact between public servants and the public — includ- 
ing the press. Departments of government are engaged in formulating or 
implementing policies or advising their minister on the formulation or imple- 
mentation thereof in certain defined fields. All of those fields concern the 
public in one form or another; and it is in public interest that they are able 
to inform and advise their ministers in terms of, among other things, the 
probable impact of whatever they propose to do on the public. Then, down 
the ladder, the policies are executed in the field and thereby affect individuals 
or groups of individuals or institutions or companies. All sorts of problems 
arise which may get smoothened with more openness on the part of the 
implementing agencies like regional boards or councils or departments or 
their officials. 

The Franks Committee was appointed in April, 1971 ‘to review the 
operation of Section 2 of the Official Secrets Act, 1911 and to make recom- 
mendations’. Evidence from government witnesses and others did indicate 
to the Committee that Section 2 has some effect in creating a general aura of 
secrecy. As a result, some civil servants are less forthcoming than they would 
otherwise. This applies more to junior civil servants and some of the 
evidence suggested that those working in the provinces are more affected 

than those in London.^s 

BASTIONS OF SECRECY 

Some jurists have considered that in UK there are four bastions of official 
secrecy and reticence. These are: concealment of departmental mistakes by 


^®Report of the Departmental Committee on Section 2 of the Official Secrets Act, 
op, cft‘, VoL I, p. 31. 
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ministerial, responsibility, crown privilege to suppress, evidence in litigatio'n, 
non-disclosure of inspectors'- reports a,fter public inquiries and, of course, 
Section 2 of the Official Secrets Act, 191 1, the review of which was the subject 
matter of the Fran.ks Committee,^ We have noted earlier that the doctri'ne 
of ministerial responsibility is eroding and the Paiiiamentary Commissioner 
for Administration provides remedy for individual grievances. The abuse of 
crown privilege is rendered innocuous by a 1968 ruling^® of the House of 
Lords and government is now subject to a law which will disallow excessive 
claims. Before the Committee on Tribunals and Enquiries, 1957, goveriiment 
departments argued desperately against disclosure of reports of inspectors, 
who held public inquiries, on grounds of consequent embarrassment to 
ministers, administrative impracticability and impairing frankness. These 
arguments were rejected and such disclosures have resulted in considerable 
iraprovement in procedures and public relations.^’ The catch-all character of 
Section 2 is widely accepted. It is said to lower the reputation of public service, 
since it is thought to be used for covering up mistakes, even when this is not 
true and is credited with having aggravated the secretiveness for which 
British administration has a bad name with the best informed critics from the 
Fulton Committee^® to Crossnian.2® Perhaps, that explains the much quoted 
remarks of Justice Caulfield in the Sunday Telegraph case that Section 2 
should be ‘pensioned olf’. 

The stock argument for maintenance of the status quo is that it rests ulti- 
mately with ministers in UK to settle how far the disclosure of information 
should be authorised; and the political decision is in no way inhibited by 
Section 2.^® Indirect influence of the views and attitudes of a new minister 
towards openness would change the atmosphere in the same way as the new 
headmaster does in a school and people do begin behaving differently. But 
then one cannot too often depend on the unpredictable comings of the 
‘headmasters’ in a department or administration and on their whims and 
fancies. Some consistency and continuity of policy is necessary and desirable 
in this behalf. Dealing with this and similar arguments used in the White 
Paper of 1969, ‘Information and Public InterestV Prof. H.W.R. Wade pointed 
out that it was being claimed as a virtue of the system that it actually did not 
penalise authorised disclosure which was in contrast with an enforceable 
legal right to the disclosure of a great deal of official information under the 
American and Swedish laws. Hence it was suggested to the Franks Coiiimittee 
to replace Section 2 with legislation which may assist the public in obtaining 


2®Conway w. Rimmer (1968) AC 910. 

27Report of Committee on Tribunals & Inquiries, 1957 CMND 218 HMSO. 
28Fulton Report on the CiviLService, qp. c7r. 

^^Crossman, The New Statesman, 24 September, 1971. 

®®Report of the Departmental Committee on Section 2 of the OfficiaJ Secrets Act, 
op. cit. 
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iiiformatioii about government on that pattern. The objective of the Swedish 
Act is: 

to provide free interchange of opinions and enlightenment of the public, 
every Swedish citizen shall have free access to documents in the manner 
specified below. 

And in signing the American Act, President Johnson said,' “A democracy 
works best when the people have all the information that the security of the 
nation permits”. Section 2 as it stands repudiates this policy.®^ 

The Franks Committee, however, felt restricted by their terms of reference 
and found that the question of recommending legislation on the lines of the 
Swedish and US laws on public access to official documents “raised important 
constitutional questions going beyond our terms of reference”. They did not 
go fully into this question, but believed that to the extent there was a connec- 
tion between openness in government and law relating to official information, 
their proposals to replace Section 2 with much narrower ones would represent 
a move towards greater openness. 

But the Committee did make certain observations on this question which 
do deserve a mention. First, they rightly referred to an extensive list of the 
kinds of documents in theUS and Sweden which are excepted from the right of 
public access. Both laws are drafted in a way so aslo protect internal processes 
of government from disclosure. In Sweden, an exception is made Tor working 
papers’ prepared by the concerned authority before reaching a decision and 
the US laws are in terms of presettled decisions and procedures and identi- 
fiable documents. Second, constitutional arrangements, political tradition, 
national character, habits and ways of thought do have an impact on the 
system which may be suitable. US and Sweden have both written constitutions 
and a system of separation of powers unlike the British system which is based 
on parliamentary control with a strong executive. In this context, the British 
position is comparable to Canada which also has a system of protection of 
information analogous to Section 2.^^ 

This is hardly the place for a critical review of the provisions for disclosure 
of information in different countries. However, such a study has revealed that 
in other democratic countries, discretionary release of information is consider- 
ed inadequate for a full understanding of a policy area, if pressure groups, 
journalists and academics are able to be watch dogs alongside the legislature, 
ready to expose the inadequacies and shortcomings of the executive and 
they have pressed for the right to take the initiative in requesting documents 

s^Evidence Prof. H.W.R. Wade (Professor of English Law, Oxford University). 
Report of the Departmental Committee on Section 2 of the Official Secrets Act, op. eft., 
pp. 41446. 

^^Report of the Departmental Committee on Section 2 of the Official Secrets Act, 
op. cit., Vol. I, pp. 35-36. 
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and information.' In Scandinavia, little use lias been made of the rigiit of 
access provisions. In Denmark,, when the revisedlaw was introduced in 1970, 
a rush of inquiries was expected,, but this did not happen. The Swedish 
; experience is largely that of individuals seeking records maintained about 
themselves relating to tax, social services and the like. Press is the chief user 
■ in these two countries and in Norway so far as the^ general policy documents 
are concerned. In US, the demand has been much more varied and substantial. 
Individuals seeking information on themselves form the largest group. But 
the press has been the chief beneficiary. Where the American experience 
differs from the Scandinavian is in the number of litigations'^ which have 
followed a large number of requests from lawyers representing corporations 
and firms with a view to arming themselves against competition with rivals or 
against possible investigations by the government. No doubt, the cost of 
enforcement has been stupendous in US and the law enforcement officials 
almost universally believe that ability of those agencies to gather and exchange 
information is being eroded.^^ The administrative impact in certain federal 
agencies has been pronounced. But many inside and outside government 
believe that the Acts have conferred significant benefits, including reducing 
unnecessary secrecy, making officials more sensitive to public reaction to the 
advice they tender and forcing government to improve its system of record 
keeping.^^ 

So much for the overseas experience in open government, to put the 
problem in perspective. Now let us briefly take up the thread from the Franks 
Committee’s report in September 1972 and complete the story. While the 
recommendations were being studied, publication of the Crossman diaries, 
and the historic trial which preceded it, did finally result in tightening the flow 
of information from publication by former ministers (and also former 
members of public services) of memoirs and other works relating to their 
experiences concerned with confidential relationships before the expiry 
of 15 years.®® That situation continues. 

RECENT LEGISLATIVE STEPS 

With a view to implement, with modifications and additions, the recom- 
mendations of the Franks Committee, a Protection of Official Infonnatioii 
Bill was introduced in parliament. This Bill, because of a provision permitting 

* 500 court rulings have been given by the Supreme Court, 900 law suits pending 
under FOIA and 200 under Privacy Act Refer 34, p. 25. 

®3Report by Comptroller General on November 15, 1978 on the impact of Freedom of 
Information Act, 1974 and Privacy Act, 1974 on law enforcement agencies to the Com- 
mittee on the Judiciary, US Senate (LDC-7-119). 

s^DiscIosure of Official Information, p. 29-— A Report on Overseas Practice (1979), 
Civil Service Department, HMSO. 

®®Radcliffe Committee Report, ur. cf/., paras 3 and 12. 



Administrative Secrecy vs. Openness in UK 1231 

ministers to rule at their discretion (which the courts will not be able to 
question) that the disclosure of certain government information “is likely 
to cause serious injury to the interests of the nation or endanger the safety 
of the citizens”, ironically enough, has been widely considered, both in the 
press and parliament, to be more oppressive than the existing Official Secrets 
Act.®® Perhaps, that is why The Guardian’ called on backbenchers, whose 
own rights would look to be at stake, to be ready to join forces against the 
collusion of the two front benches — the labour front bench, which drafted 
the Bill, with many of the same provisions during Mr. Callaghan’s Govern- 
ment, and the conservative front bench which now blithely accepts even 
those parts of the Bill against which it protested when in opposition.®’^ 
The Bill, however, has since been dropped as a sequel of the Blunt episode — ■ 
involving the exposure by a journalist®® of a UK citizen as the fourth man 
in the Philby affair, who was a Russian spy during World War 11 after almost 
three decades during which he was knighted and served as an honorary art 
adviser to the Queen. While dropping the Bill, the government said that it 
considers that its main duty is “for the efficiency and morale of the security 
services. For that we must recognise they can only do so if they have consider- 
able element of secrecy”.®® Who knows what further provisions for secrecy 
are required? 

In this situation one does feel that perhaps there was quite some truth in 
the statement made by a promient journalist in his evidence before the 
Franks Committee. To quote his words, 

You quite clearly have a clash between the Government’s desire to carry 
on its affairs efficiently and secretly, and the public’s desire, which we 
represent, to know what is happening in order that they can influence 
events, and they cannot influence events unless they have the information. 
It is a belief which a number of politicians have expressed when they have 
been in Opposition that they are in favour of more open Government, 
and when they actually arrive in Downing Street in the Cabinet room they 
seem to change their minds.^® 

It seems the government shares the Franks Committee’s view of delinking 
review ofthe Official Secrets Act with the issue of public right of access 
to state information. This was confirmed by the Lord Chancellor on 


®®Protection of Official Information Bill 1979, op. cit., Section 9. 

The Guardian, 'Nov&mhcv 5, 1979. 

®®Andrew Boyle, The Chamber of Treason, 1979, London, Hutchinson. 

^^The Times, November 21, 1979. 

^oCharles Wintour (Editor, Evening Standard). Report of the Departmental Commi ttee 
on Section 2 of the Official Secrets Act, op. cit., p. 41, Vol IV. 
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November 5 last in the House of Lords. When referring to the aforesaid Bilh 
he, said, , 

"There is no intention to couple this Bill with the totally different and 
' potentially more controversial issue— whether and to what extent we 

should follow the USA and give, the citizen the general right, legally 

enforceable through the courts, of access to Government files.^^ 

A word about some steps on the positive side of secrecy— official and 
unofficial — at this stage will be relevant. Despaired of government’s interest 
and initiative, a private member’s Freedom of Information Bill was introduced 
in parliament and had its second reading in November 1979. Before that the 
then PM had appointed in 1977 a cabinet committee of civil servants to 
prepare a variety of open government schemes to buy off the Private Member’s 
Bill, if it ever became near becoming the law. In July 1977, Lord Croham, 
head of civil service, saddled the government with an open government 
directive asking various departments to release as much background informa- 
tion on decisions as possible and to keep lists of material released under that 
policy for supply to members of parliament and journalists. On June 20, 
1979, the new PM is credited to have amended the Croham directive and 
abolished the aforesaid committee. The statement of Paul Channon, State 
Minister for Civil Service and Francis Pym, Secretary of State for Defence, 
in June 1979 assured release of ‘'as much information as possible including 
background papers”. The PM’s personal injunction to openness takes the 
form of a letter of June 20 by her principal private secretary — marked 
‘confidential’ — ensuring secrecy on the directive on open government ! Efforts 
of the press to know more elicited a confirmation from the PM’s press secre- 
tary about the issue of a directive to this effect, but nothing more. The 
spokesman omitted to mention that the directive also contains a declaration 
of government’s intention not to introduce legislation to establish the right 
of access to official information and that no further formal steps will be 

taken.'^^ 

Whitehall and others have consistently argued against a freedom of infor- 
mation law on the ground that it would be inappropriate mainly because 
ministers in UK— unlike those in US, for instance— are accountable to parlia- 
ment for both their actions and for those of their civil servants and there is 
also the Parliamentary Commissioner Act. Canadian experience in openness 
in government was considered particularly relevant because of the similarity 
of the British and Canadian constitutions and practice. The introduction of a 
similar Bill by the Canadian Government in November 1979 knocks down 
such an argument. For the first time such a law has been proposed in a country 

^^The Guardian, November 6, 1979. 

^^The Timest November 27, 1979, “Secrecy Shrouds No. 10 ‘Directive on Open 
Government’ ” 
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whose constitution is modelled on Westminster and on the British parlia- 
mentary system. Under the BilU ‘instead of everything in the governmenf s 
possession being secret unless decided otherwise”, the president of the 
Canadian Privy Council told Canadian MPs, ‘‘everything will now be public 
unless declared secret, under precise terms defined by parliament”. In the 
event of a dispute, ministers will not be able to withhold documents 
from the courts, who will be empowered to disclose the documents if they 
conclude that it is in the public interest to do so. The whole tenor of the 
Bill is in marked contrast to the Protection of Information Bill prepared by 
the British Government (and dropped recently) which provides no appeals 
against classification of documents by civil servants nor against a minister's 
certificate, which will by itself be conclusive, that a disclosure has caused 
serious damage.^^ 

Michael Meacher, MP, whose Freedom of Information Bill is before the 
parliament continues to challenge ‘why are we so secretive about the secrets’ 
and the examples he gives are of great consumer interest. For example, 
both Britain and US ban some food additives having adverse safety tests. 
While in US, the text results are open to public, in Britain even data already 
published by UN and other public sources is clamped. Again in UK, harbour 
masters and health authorities are secretive about passenger liners having 
high rates of food poisoning; in US such disturbing deficiencies of some 
British liners are made known to American consumers and travel agents. 
Meacher concludes that “official secrecy has much more to do with protecting 
the government of the day from embarrassment than with the nation’s 
security”.^^ One is tempted to quote Crossman’s apt remarks on the subject 
which lend support to Meacher: 

Of course if you are running a show you hate any leaks about yourself 
and things that are embarrassing if they come out. It is extremely difficult 
to distinguish something which infringes public interest and something 
which is highly inconvenient to you as a civil servant or politician and 
in my experience these distinctions are not made at present. People want 
to have secrecy for good, bad and indifferent reasons. 

Meacher’s Bill has a long way to go, if at all it proceeds. In challenging the 
cult of secrecy in Britain today, hard is the way and strait the gate. The road 
is long and is strewn with difficulties. Where and when the struggle will end, 
it is hard to tell, but is interesting to watch.^® 

□ 

^^The Guardian, op, cU, 

^^Michael Meacher, “Why Are We So Secretive About Our Secrets”, The Times, 
November 20, 1979. 

^^Report ot the Departmemlal Committee on Section 2 of the Official Secrets Act, 
op,cit„yo\AV,p,13. 
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Personal Priwacy in the United States’*^ 

N*KeN« Iyengar 

T he PRACTICE of keeping records about individuals in the United 
States has undergone dramatic changes during the last three decades. 
This is mainly due to rapid urbanisation, industrialisation and recent techno- 
logical advancements, especially in the field of electronics and compoters. 
The expanding role of the federal government in areas of economic and social 
life has also accentuated the need for more information about individuals in 
regulating the affairs of society. 

Record keeping about individuals now covers almost everyone and 
influences everyone’s life. Each individual plays a dual role in this coiiiiectioii 
— as an object of information gathering and as a consumer of the benefits 
and services that depend on it. The Americans live inescapably in an ‘infor- 
mation society’ and few of them have the option of avoiding relationships 
with record keeping orgamsations. To do so, is to forego not only credit 
but also insurance, employment, medical care, education, and all forms 
of government services to indviduals. 

Improper relationship between record keeping practices and individuals 
can result in substantial harm to the persons concerned. Inaccurate^ imfair 
or outdated records have caused individuals to be denied Jobs, housing, 
insurance, education and other benefits. Irrelevant or discriminatory records 
also unfairly penalise the individual. Circulation of information that the 
individual regards as sensitive and confidential, even if it does not cause 
loss or benefit, may result in severe psychic damage. 

There is a growing societal concern that accumulation of information 
about individuals tends to enhance authority and, further, may lead to an 
imbalance between the individual’s personal privacy interests and society’s 
information needs. “The heart of the ‘privacy protection issue’ is the nexus 
between uses that organizations make of records they keep about individuals 
and the eifects such uses can have on each individual.”^ 


^Personal Privacy in an Information Society: The Report of the Privacy Protection 
Study Commission, July, 1977. 

^Willis H. Ware and Carole W. Parsons, ‘‘Perspectives on Privacy”, The Bureaucrat. 
Vol. 5, July 1976, p, 143. 



Personal Privacy in the United .States 1235 


RIGHT TO PRIVACY 

Several social scientists have .attempted to distinguish the concepts of 
privacy and secrecy. Both involve reduced observability and an increased 
potential to deny access to others. They, however, differ in the moral content 
of the behavioux which is concealed. Secrecy implies the concealment of . 
something which is negatively valued by the excluded audience and, in some 
instances, by the perpetrator as well. Privacy, by contrast, protects behaviour 
which is either morally neutral or valued by society as well as by the perpet- 
rators. Privacy has a consensual basis in society, while secrecy does not. There 
is an agreed upon bight to privacy’ in many areas of contemporary life; 
however, there is no equivalent, consensual bight to secrecy’.^ 

The idea that the right to privacy^ is an essential attribute of personal and 
psychological freedom in modern democratic society has been hailed as the 
most exciting and influential legal development of modern American tort 
law. The notion that privacy could be given constitutional dimension was 
probably the most innovative achievements of the Warren Court.^ Although 
the right to privacy was loosely mentioned in various decisions of the Supreme : 

Court it was not until the 1965 decision in Griswold V. Connecticut that the ! 

issue of privacy came suddenly to the forefront. f 

The right to privacy, as it has emerged from Griswold and other decisions, j ; 
is composed of three fundamental constitutional guarantees and has three 
principal dimensions. The first amendment of free speech and assembly is [! 

designed to safeguard the anonymity of political belief, and especially political [ ! 

association. It guarantees that the individual is not compelled to disclose 1 ] 

publicly the content of his political beliefs or his membership in political ; ^ 

associations. The fourth amendment, certainly the core element in consti- ! ' 

tutional privacy, protects one’s reasonable expectations of privacy by ■ 

imposing stiff procedural requisites which must be met before a breach in 
the sanctity of one’s physical location may occur. The third and most absolute 
component is the fifth amendment’s ban on self-incrimination, a right which ' 

safeguards the innermost sanctity of a person’s mind from compulsory ■ 

governmental intrusion. The total effect of these guarantees is to create a i 

zone of privacy around various personal interests that the government 

^Carol Warren and Barbara Caslett “Privacy and Secrecy : A Conceptual Comparison”, 

Journal of Social Issues, Vol. 33, No. 3, 1977, pp. 43-51. See C.J. Friedrich, “Secrecy Versus 
Privacy: The Democratic Dilemma”, in J.R. Pencock and J.W. Chapman (eds.), Privacy, ’ 
New York, Atherton, 1971. 

^The word ‘privacy’ is nowhere mentioned in the American constitution. The consti- 
tutional guarantees, together with the demand for ‘life, liberty and the pursuit of happiness’, 
as enunciated by the Declaration of Independence, form the basis of the right to privacy, 
the theoretical context from which has developed the narrower law of privacy. 

^Isidore Silver, “The Future of Constitutiona! Privacy”, Saint Louis University Law 

Vol21,No.2,1977, pp. 211.280. ; 
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cannot violate without showing proper justification.^ 

LEGISLATION OF FAIRNESS IN RECORD KEEPING 

/ Although many issues in the 1960s and early 1970s were loosely grouped, 
under the category of invasions of privacy, it is clear that many of the perceived 
problems had very littlein common. Some of the actual or potential invasions 
.of' privacy involved physical surveillance or wiretapping; some involved, 
mail openings or burglaries conducted by government agencies; others 
centred on harassment of individuals for political purposes; and still others 
concerned the unfair use of records about individuals.® 

The inquiry into these matters by a number of congressional committees 
did not share a common analytical framework nor were the distinctions 
among different types of privacy invasions sharply drawn. Nevertheless, 
they succeeded in focussing public attention on privacy issues and in amassing 
useful information regarding particular aspects of the privacy protection 
problem.'^ 

The Congress gave expression to society’s strong urge in opening the 
records of federal government agencies to public inspection through the 
enactment of the statute— the Freedom of Information Act 1966 (FOIA). 
The Act allows any person to see and obtain a copy of any record in the 
possession of the federal government without regard to his need for or 
interest in it. An agency can withhold a record that falls within one of FOIA 
exemptions but its determination to do so, if appealed by the requestor, 
must withstand administrative and judicial review. 

In 1972 the Secretary’s Advisory Committee on Automated Personal 
Data System was appointed by the Department of Flealth, Education and 
Welfare® (the DREW Committee) to explore the impact of computers on 
record keeping about individuals and, in addition, to inquire into and make 
recommendations regarding the use of social security number. After examin- 
ing various definitions of privacy, the Secretary’s Advisory Committee 
concluded that the most significant aspect of the way organisations keep and 

^SeeR.H. Clark, ‘‘Constitutional Sources of the Penumbral Right to Privacy’’, Fi&iiwm 
Law Review, VoL 19, No. 6, June, 1974, p. 834. W.M. Beany, ‘‘The Right to Privacy and 
American Law'’, Law and Contemporary Problems, vo\> 31, 1966, pp. 253 271. 

^Report of the Privacy Study Commission, p. 500, 

^U.S. Congress (1972), Records Maintained by the Government Agencies. Hearings 
before a Sub-Committee of Government Operations, House of Representatives, H.R. 
9527 Ninety Second Congress, Second Session. 

U.S. Congress (1971), Federal Data Banks, Computers and Bill of Rights. Hearings 
before the Sub-Committee on Constitutional Rights of the Committee on the Judiciary, 
Senate. Ninety Second Congress, First Session. 

^Department of Health, Education and Welfare Secretary’s Advisory Committee on 
Automated Personal Data Systems, Records, Computers and the Rights oj Citizens, Washing- 
ton D.C., 1973. 
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use records about individuals was theextent to which individuals to whom 
the records pertained were unable to , control their use. The Gommittee 
advanced the concept of ‘fair information practice’ as the imderlyiiig rationale 
for the record keeping principles. By focussing on the issue of fairness, the 
Committee explicitly recognised that personal data keeping is an essential 
societal function. However, the Committee was also emphatic in its assertion 
that as individuals and organisations, both, become increasingly dependent 
on the recording and use of personal information, it is proper for the holders 
of that information to assume their share of responsibility for its maintenance 
and use. Accordingly, to strike a balance between institutional and individual 
prerogatives, the Committee recommended a ‘Code of Fair Information 
Practices’ based on five principles: 

1 . There must be no personal data record keeping systems whose very 
existence is secret. 

2. There must be a way for an individual to find out what information 
about him is in a record and how it is used. 

3. There must be a way for an individual to prevent information about 
him obtained for one purpose from being used or made available 
for other purposes without his consent. 

4. There must be a way for an individual to correct or amend a record 
of identifiable information about him. 

5. Any organisation creating, maintaining, using or disseminating 
records of identifiable personal data must assure the reliability of the 
data for their intended use and must take reasonable precautions to 
prevent misuse of the data. 

These five principles enunciated by the DHEW Committee provided the 
necessary intellectual framework for the Privacy Act of 1974 (Public Law 
93-579).® The main objective of the Act is to ensure that the records a federal 
agency maintains about an individual are as accurate, timely, complete and 
relevant as is necessary to assure that they are not the cause of unfairness 
on any decision about the individual made on the basis of them. Proper 
management of records about individuals is the key to this objective, and the 
Privacy Act seeks to enlist the individual’s help in achieving it by giving him 
a right to see, copy and correct or amend the records about himself. 

The Fair Credit Reporting Act (FCRA) and the Fair Credit Billing Act 
(FCBA) also focus on fairness in record keeping, though their scope of 
application and their specific requirements differ from those of the Privacy 
Act. FCRA requirements apply primarily to the support organisations which 

®See Hugh V. O’Neill, “The Privacy Act of 1974; Introduction and Overview”, The 
Bureaucrat, Vol. 5, July 1976, pp. 131-141. See also Willis H. Ware and Carole W. Parsons, 
“Perspectives on Bureaucracy : A Progress Report,”T^c Biireaiicraf,Wo\. 5, 1976, pp. 141-156. 
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Yerify and sopplement the information ' a credit, insurance or employment 
' applicant divulges in those three areas, but which do not themselves partici« 
pate in the decisions about applicants. 

■ Other recent legislations centering on fairness in record keeping inciiides 
■.thC' Family Educational Rights and. the Privacy Act of 1974 and the several 
state fair-information-practice statutes. With the exception of the Privacy Act, 
which had a strong backing from the Ford Administration, the initiative for 
each of these laws has come primarily from the legislative branch 4® 

The Privacy Act is intended primarily to provide access by individuals 
to certain records maintained about them by federal agencies except for 
reasons set forth in that Act. The operation of the Act is limited only to 
the executive branch of the federal government.^^, The legislative and judicial 
branches are not subject to the Act. Nonetheless, the Office of Technology 
Act (OTA)~a Congressional body— voluntarily published a notice of a 
system of records in the Federal Register on November 19, 1 975.^^ The Office 
of Management and Budget (OMB) has been entrusted with the authority to 
issue interpretative guidelines and regulations and to give oversight and 
assistance to agencies in the implementation of the Act. This has been done 
primarily with a view to emphasise that the implementation of the Act is 
more a managerial than a legal effort. 

In addition to OMB, certain other agencies have additional specific 
responsibilities: the Commerce Department issues standards and guidelines 
on computer and data security relevant to the Act, and the General Services 
Administration (Office of the Federal Register) issues publication guidelines 
for the Act. 

PRIVACY PROTECTION STUDY COMMISSION 

Section 5 of the Privacy Act created the Privacy Protection Commission 
to advise the President and the Congress on the extent, if any, to which the 
principles and requirements of the Act should be applied to organisations 
other thaiiThe agencies of the federal executive branch. 

The Commission had seven members, three appointed by the President, 
two by the President of the Senate, and two by the Speaker of the House of 
Representatives.^® The Commission officially began on June 10, 1975. 

The Commission was given the broad mandate to investigate the personal 

Willis H. Ware and Carole W. Parsons, ‘‘Perspectives on Privacy*’, op. eft, p. 144. 

V. O’Neill and John P. Fanning, “The Challenge of Implementing and Operating 
under the Privacy Act in the Largest Public Sector Conglomerate— HEW,” The Bureaucrat, 
Vol 5, July 1976, pp. 171-188. 

^2Robert P. Bedell, “The Privacy Act; The Implementation at First Glance,” The 
Bureaucrat^ Vol. 5, July 1976, p. 158. 

^®David F. Linowes (Chairman), Willis H. Ware (Vice-Chairman), William O. Bailey, 
William B. Dickinson, Barry M. Gold Water Jr,, Edward L Koch and Robert J. Tennessen. 
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data record keeping practices of governmenta], regional, and private organi- 
sations. The Comniission had three major tasks to perform: 

1. to make a study of the data banks, automated data-processing 
programmes, and information ' systems of governmental regional 
and private organisations, in order to determine the standards 'and . 
procedures now in force for the protection of personal information; 

2. to make recommendation to the President and the Congress on the 
extent, if any, to which the principles and req iiirements of the Privacy 
Act of 1974 should be applied outside the federal executive branch — 
through legislation, administrative action, or voluntary adoption; 
and 

3. to report on such other legislative recommendations as the Commis- 
sion may determine to be necessary to protect the privacy of indivi- 
duals while meeting the legitimate needs of government and society 
for information. 

As part of the study called for in task (1), the Commission was also 
required to report on five specifically enumerated issues: 

1. whether a person engaged in inter-state commerce who maintains a 
mailing list should be required to remove the name and address of 
any individual who does not want to be on it; 

2. whether the internal revenue service should be prohibited from 
transferring individually identifiable data to other federal agencies 
and to agencies of state government; 

3. whether the individual who has been harmed as a consequence of 
wilful or intentional violation of the Privacy Act of 1974 should be 
able to sue the federal government for punitive damages. 

4. whether (and if yes in what way) the standards for security and 
confidentiality of records that the Privacy Act requires federal 
agencies to adopt should be applied when a record is disclosed to a 
person other than an agency; and 

5. whether, and to what extent, governmental and private information 
systems affect federal/state relations and the principle of separation 
of powers. 

The Commission’s report containing 654 pages with 162 recommendations 
was presented to the President and to the Congress on July 12, 1979. The 
Commission made a detailed investigation of record keeping in credit, 
banking, insurance, employment, medical care, education and government 
among others. 

The Commission’s findings reflect the fact ""‘that in American society today 
records mediate relationships between individuals and organizations and 
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thus affect aa individual more easily, more broadly, and more unfairly than 
was possible in the past”. The Commission’s report rightly points out that 
'"'as records continue to supplant face-to-face encounters in American society, 
there has been no compensatory tendency to give the individual the kind of 
control over the collection, use and disclosure of information about him that 
his face-to-face encounters normally entail.” 

The report looks toward a national policy on personal data record keeping 
that minimises intrusiveiiess, maximises fairness, and defines obligations with 
respect to the uses and disclosures that would be made of recorded iiiforina- 
tioii about an individual. Its policy recommendations aim at streiigtheiiing 
the social relationships between individuals and record keeping organisations 
by enforcing enforceable rights and responsibilities. In explaining ways to 
implement its policy recommendations, the Commission was guided by three 
principles : (1) that incentives for systematic reform should be created, (2) that 
existing regulatory and enforcement mechanisms should be used insofar as 
possible, and (3) that unnecessary cost should be avoided. 

The vast majority of the Commission’s recommendations relate directly 
to fairness in record keeping and generally call for reasonable procedures to 
assure accuracy, timeliness and completeness in records of information about 
individuals. The Commission evolved the following general principles which 
could be applied to most information systems 

1. To ensure relevance, government and private institutions should 
collect only that personal information necessary to perform their 
service or fulfil their function. There should be legally established 
guidelines limiting the collection of irrelevant personal iiiformatioii. 

2. To ensure fairness, certain information getting tecliiiiques should be 
banned — among them, pretext interview (interview conducted under 
false pretences) and polygraph (lie-detector) tests administered as a 
condition of employment. The latter are offensive for two reasons. 
First, part of the technique for establishing a ffrutIT level is to ask 
deeply probing questions not related to the aim of the test, thus 
eliciting information that an individual normally would not volunteer; 
second, by their very nature, polygraph tests are coereive. And as a 
practical matter, their accuracy and reliability are open to question. 

3. To ensure secrecy, the subject of the record should be given access to 

it, and given the right to correct mis-statements, to challenge the 
sources used and to update the record. The right should be made 
available to everyone as a hiate As a further side to 

accuracy and fitness, government and private organisations should 
adopt disposal schedules where appropriate. 

^^See David F. Linowes, ‘‘Counterattacking the Privacy Invaders’", Politics Today, 
November/December 1978, pp. 36-41. 
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4. To ensure confidentiality, the subject should be a participating 
source. The use of blanket consent form should be eliminated. 
Instead, the individual should be informed in advance about any 
proposed transfer of personal information. If that proposed transfer 
does not serve the original purpose for which the information was 
first giveii^ then the individual should have the right to authorise 
the transfer. Each subsequent transfer should be made only with the 
informal consent of the individual. Organisations that violate confi- 
dentiality rules should be liable for civil damages. 

Recognising the limitations of its recommendations in a fastly changing 
technological American society, the Commission concluded: 

. . . the Commission’s resolution of particular issues should not be taken 
as answers for all time. Though the structure proposed for resolving 
problems is designed to survive, changes in technology and social 
organization may bypass particular solutions recommended in the 
report. As long as America believes as more than a matter of rhetoric, 
in the worth of the individual citizen, it must certainly re-affirm and 
reinforce the protections for the privacy, and ultimately the auto- 
nomy, of the individual. 

Thirteen Bills based on the Privacy Commission’s recommendations were 
introduced in the Congress during the summer of 1977, Hearings were 
held on these Bills in May 1978 before the government information and 
individual rights sub-committee of the committee on government operations. 
The US Chamber of Commerce, the National Business Round Table and the 
American Bankers Association are all developing privacy protection guidelines 
for their members in accord with the Commission’s findings and recom- 
mendations. 


□ 
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.Freedofn of tlie Press in Sweden 

[Freedom of the press is a constitutional right in Sweden. We give 
: : below the *Fact Sheet on Sweden' describing the general background 
of press freedom in that country.] 

The first law on the freedom of the press in Sweden was passed in 1766, but like its 
successors this law was repeatedly abrogated and not until 1812 was there any enduring 
and effective legislation. The 1812 law remained in force until 1950 and today it is still 
the basis of the current legislation. 

The Freedom of the Press Act in Sweden is a constitutional law, which means that it 
is sustained by rigid constitutional guarantees. Thus a Riksdag decision on a change in 
this Act would have to be held over until confirmed by a newly-elected Riksdag. The 
foundation of the freedom of the press legislation is contained in paragraph 86 of the 
Constitution: “Freedom of the press means the right of every Swedish citizen to publish 
matter, without previous hindrance by any authority, which subsequently is only punishable 
before a court of law. All public documents may unconditionally be published in print, 
unless otherwise prescribed in the Freedom of the Press Act.” 

THE PRINCIPLE OF PUBLICITY 

By the terms of the Act, everybody— Swedish citizens and aliens alike — shall in principle 
have access to all public documents. This unique ‘principle of publicity’, subsequently 
adopted by the neighbouring countries of Denmark, Finland, and Norway but otherwise 
without parallel, has come to be considered indispensable to the Swedish press as a Fourth 
Estate supervising and criticizing the authorities. 

The principle applies to documents of both central and local government institutions 
but not to government-owned business firms, state or municipal trading or manufacturing 
agencies. There has been a certain tendency in recent years to adopt business forms for 
handling public affairs, though the reason for this is not so much anxiety on the part of 
the authorities over public insight into their activities but rather the fact that in certain 
types of administration, particularly the business sector, company procedure greatly 
facilitates the work in general 

For a document to be classified as public it must be held by a government or local 
authority, whether it is of official or private origin. Delay or failure to register a document 
does not deprive it of its status as public and available to people in general. In certain cases, 
however, documents do not become public until the matter involved has finally been 
settled, for example, administrative decisions which have to be effected, and likewise verdicts. 
Minutes become public when they have been checked and reports, registers and diaries when 
they are completed. 

A non-confidential document shall be available for reading or copying to anyone who 
requires it. An individual also has the right to order a copy from the authorities although 
there are exceptions to this nile in the case of certain local government documents. Appli- 
cation for a particular document is made to the authority who holds it. This is an informal 
procedure, however, which can be made either in writing or verbally and the document is 
issued free of charge. 
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The person dealing with the matter in question is responsible in the first instance for 
issuing a document which has been applied for. If, however, he is not prepared personally 
to accept such a responsibility the matter is referred to the relevant authority, 

111 certain Instances it is not the authority holding the document who is responsible, 
for example, as regards documents concerning Sweden’s relations with a foreign power, 
certain military documents and those involving the activities of the security police. 

THE SECRECY ACT 

As can be seen from the above it can happen that an application for a document is 
refused. Such a measure, however, must have the support of the 1937 Secrecy Act. The 
Secrecy Act is not a constitutional law and it may thus be amended at short notice. Those 
aspects ofpiiblic affairs where secrecy may be applied are prescribed in the Freedom of the 
Press Act as follows : 

documents pertaining to national security and foreign policy ; 

documents concerning inspections, controls or measures against crime by the authorities ; 

documents of economic significance to national or local authorities: 

documents relating to personal integrity, personal safety, and decorum and decency. 

If the authorities reject an application for a specific document, the applicant is informed 
of whom he shall appeal to against this decision. The decision of a cabinet minister cannot 
be appealed against, however. Lawsuits relating to the issue of public documents are regard- 
ed as being of special importance and are always given priority. 

THE SECRECY STAMP 

The secrecy stamp is used in Sweden in order to avoid issuing secret documents through 
carelessness or ignorance. These are specially stamped with a reference to the relevant 
paragraph of the Secrecy Act, and the date and official concerned. This in itself does not 
make a document secret but it serves as a reminder if, for example, the document is transfer- 
red from one office to another. 

The degree of secrecy afforded a document depends upon the matter which has to be 
protected. Maximum secrecy duration is seventy years from the date of the document. 
This prolonged period of secrecy involves matters relating to personal integrity, for example 
most of the social welfare authorities’ papers. Foreign policy secrecy duration is fifty years 
and then there is a sliding scale of secrecy periods down to two years. It should be remember- 
ed here that a party in a lawsuit has in principle full access to any documents relating to 
him. In other words secrecy is directed at outsiders. There are instances, such as mental 
illness or alcoholism, where an individual in the care of the authorities is not permitted 
access to secret papers in his case history. 

NO GENSORSHIP 

The Freedom of the Press Act does not permit any form of censorship and it likewise 
forbids fundamental restrictions on printing and distribution. These regulations, however, 
apply only to the public authorities, so that private concerns or organizations can take 
measures to prevent or even prohibit publication. Ninety per cent of the news stand sales 
of papers and magazines in Sweden is handled by a cooperative organization owned by the 
press and known as the Swedish Press Bureau. The Press Bureau is committed to a policy 
of impartial distribution of all forms of publications, subject only to a legal ban on the 
display of pornographic literature. 
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While lawmakers have explicitly forbidden censorship by the government, they have 
also attempted to prevent Internai’ censorship by conferring total and exclusive respoiisi- 
..bilitylor the contents of a periodical publication on its ‘responsible publisher’. He is 
appointed by the owner of the publication, who is obliged to notify the Ministry of Justice 
of the appointment. The publisher then retains his position until the owner dismisses him 
and employs someone in his place. To be a publisher one must be a Swedish citizen, 
domiciled in Sweden and neither a minor nor an undischarged bankrupt. 

RESPONSIBILITY 

Through the press responsibility system in freedom of the press olfences only the publisher 
can be charged. If the publisher is found to be fictitious the responsibility rests with the 
owner and if for some reason he cannot be prosecuted then the printer is held responsible. 
Finally, and this regulation applies principally to foreign publications imported into Sweden, 
the distributor may be held responsible. In the matter of damages, moreover, both the 
owner and the publisher may in certain cases be held responsible. It is generally felt that 
this system functions very well in Sweden, even if its structure conflicts with certain funda- 
mental legal principles. Probably in most cases the publisher never sees, never has time to 
see, an article for which he may later be prosecuted. A publisher cannot hope to check every 
item, contribution and article in a large daily newspaper of 50-60 pages, for example. This 
same publisher is likewise responsible, in principle, for all the advertisements and, naturally, 
for published letters and other such contributions. 

FREEDOM OF THE PRESS OFFENCES 

The Freedom of the Press Act specifically prescribes what are the offences under this 
law and some of the more common of these are mentioned here. 

One category includes various forms of libel and defamation, racial prejudice, treasonable 
writing and the spreading of false rumours which may harm the country or the authorities. 

Another category embraces the publicising of secret documents or the dlsclosiire of 
information which may threaten national security, and also the publishing of in-camera 
proceedings. 

The special responsibility regulations apply only to carefully defined freedom of the 
press offences. There are numerous offences, which are not included in these, for example 
copyright violations and mail order and advertising frauds where the usual criminal laws 
may apply. 

ANONYMITY. ASSURANCE 

Anyone working for a newspaper or a magazine has the right to anonymity. Anonymity 
protection works in the same way as the publicity principle. The purpose is to ensure and 
protect the press’s access to information, without risk of reprisal against the informant. 
Disclosure of the name of an informant or a correspondent without his or her permission 
is a criminal offence. But there are, of course, limits to anonymity protection. Anyone 
offering a secret document for publication can be prosecuted and furthermore a witness 
called ill a case which does not involve the freedom of the press may be put in a position 
where he has to disclose the name of an informant. At present a strengthening of anonymity 
protection is under consideration. The giving away verbally of defence secrets is also a 
punishable offence. 

SUPERVISING THE FREEDOM OF THE PRESS 

This is handled by the Minister of Justice and a special staff. All printers must submit 
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one copy of every tiling they print, except job-printing such as visiting cards, to a freedom 
of the press official. If the latter considers that a publication deviates from the prescribed 
limits he reports to the Minister of Justice, who may order its embargo personally or through 
a representative. In certain cases the police may impound a publication upon notification by 
the genera! public, subject to approval by the Public Prosecutor. The police are empowered 
to search the premises of printers, retailers and distributors, but not private persons who 
may already have acquired the publication in question. 

In freedom of the press cases the prosecutor is the Chancellor of Justice. If the Minister 
of Justice has ordered embargo, he must immediately submit a copy of the subject publica- 
tion to the Chancellor of Justice, who must decide within 14 days whether or not to prose- 
cute and confiscate. Failing this, the embargo order is null and void. 

FREEDOM OF THE PRESS LAWSUITS 

The privileged legal status accorded to the press is emphasized by the adoption of the 
jury system in the press courts of Sweden, where juries are alien to all other sectors of the 
administration of justice. The task of the jury is to confirm or deny specific questions address- 
ed to It by the court concerning the guilt of an accused publisher. The jury comprises nine 
members and the parties have the right beforehand to reject any jury member they might 
consider unsuitable. At least six members must agree for a conviction. It is possible for the 
court itself to make an acquittal, despite the jury’s verdict of guilty. But if the jury returns a 
verdict of not guilty the court cannot contest this finding. It emerges quite clearly from 
this how well the freedom of the press is guaranteed. There is, moreover, a special regulation 
prescribing that in uncertain cases the jury should preferably return a verdict of not guilty. 

If both parties concur a trial by jury is not necessary. 

There are comparatively few freedom of the press lawsuits in Sweden; usually between 
ten and twenty a year, and this is because libel cases are often settled out of court. The 
freedom of the press authorities do not intervene in libel suits, except in cases of libel against 
a public official. 

THE PRESS COUNCIL AND THE PRESS OMBUDSMAN 

The Swedish Press Council is a private tribunal which deals with matters involving 
‘sound journalistic practices’. It was founded in 1916 by the Publicists’ Club, the Swedish 
Journalists’ Union and the Swedish Newspaper Publishers’ Association. 

After many years of debate on the Councirs functions and several inquiries with 
suggestions for reforms, the three press organisations decided in 1969 to alter its member- 
ship and the rules governing its activities. What used to be a strictly professional body 
has now been enlarged to include representatives of the general public. One interesting 
innovation was to establish a new office called ‘The General Public’s Press Ombudsman’ 

(PO); as a ‘grievance commissioner’ entrusted with ‘prosecuting’ violations of press 
ethics before the Press Council, the PO has no counterpart in any other country. 

An associate judge of a court of appeal has been installed as the first Press Ombudsman. 

He assumed office on November 1, 1969. 

OTHER MASS MEDIA 

The Freedom of the Press Act applies to all printed matter, though not to stencils. | 

The regulations are largely the same for periodicals (published at least four times a year) 
and other printed matter (books). 

Where non-recurrent publications are concerned, however, the publisher does not 
automatically carry exclusive responsibility. The author of an individual book will normally 
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.be. legally responsible for its contents. Only if he prefers to remain anonymous or appear 
under an assumed name will responsibility be transferred to the publisher. A Broadcasting 
' .Liability Act we,nt into force on July 1, 1967 which is modelled on the Freedom of the 
Press Act. This law penalizes olfences against freedom of speech on radio and television 
broadcasts, just as the Freedom of the Press Act^ regulates freedom of expression in printed 
matter. Eve,ryprogra.nime is under the responsibility of a designated person, who shall guard 
against the commission of libel offences. The Radio Act of the same date prohibits censor- 
^ship of a programme by public' authorities and grants the exclusive right to one company 
to maintain a public broadcasting service. The task of ensuring that broadcast programmes 
observe required standards of objectivity and impartiality is entrusted to a special body of 
review, the, Radio Council. 

Unlike physical persons, juristical or artificial persons such as firms, organizations or 
institutions are not entitled to take libel action under Swedish law. 

In this as in many other respects, freedom of expression — and the curbs on that freedom — 
are governed by the same basic principles for all mass media. A special commission has now 
been appointed to examine the feasibility of unifying and consolidating the various special 
laws into a single Constitutional Mass Media Law applying the principles of the Freedom of 
the Press Act to all media. 
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Freedom of the Press Act 

(As Adopted by the Riksdag at Its 1976-77 Ordinary Session) 

[S weden seems to have been the first country in the world to establish 
freedom of the press. In 1766, the Swedish Parliament adopted a Freedom 
of the Press Act as a part of Sweden's constitution. There ' have been 
amendments to the Act subsequently and the latest are of 1976-77. 

[The Freedom of the Press Act has 14 chapters dealing with the several 
aspects of printing and publishing. We reproduce here the first two 
chapters, and the articles under them, dealing with the general principles 
of freedom of the press and access to official documents, respectively.] 

Chapter 1. ON THE FREEDOM OF THE PRESS 

Art. 1. 

Freedom of the press means the right of every Swedish national, without any hindrance 
raised beforehand by any authority or other public body, to publish any written matter, 
thereafter not to be prosecuted on account of the contents of such publication otherwise 
than before a legal court, and not to be punished therefore in any case other than such where 
the contents are in contravention of the express terms of law, enacted in order to preserve 
general order without suppressing general information. 

In accordance with the principles set forth in the preceding paragraph of this Article 
concerning freedom of the press for all, and in order to ensure free interchange of opinions 
and enlightenment of the public, every Swedish national shall, subject to the provisions set 
forth in the present Act for the protection of individual rights and public security, have the 
right to express his thoughts and opinions in print, to publish official documents and to 
make statements and communicate information on any subject whatsoever. 

Any person shall likewise have the right, unless otherwise provided in the present Act, 
to make statements and communicate information on any subject whatsoever for the purpose 
of publication in print, to the author or any other person who shall be considered the 
author of a representation in such publication, to the editor or editorial office, if any, of any 
publication, or to an enterprise dealing commercially with the forwarding of news or other 
communication to periodicals. 

It shall furthermore be the right of any person, unless otherwise provided in this Act, 
to procure information on any subject whatsoever for the purpose of its publication in 
print, or for the purpose of making statements or communicating information in the 
manner referred to in the preceding paragraph. 


Art. 2. 

No publication shall be subject to censorship before being printed, nor shall the printing 
thereof be prohibited. 

Furthermore, no authority or other public body may, by reason of the contents of a 
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publication, take any action not authorised by this Act to prevent the printing or publication 

thereof, or the circulation of the publication among the public. 

Art. 3. 

Except in the manner and in the cases specified in this Act, a person shall not on grounds 
of abuse of the freedom of the press, or complicity in such abuse, be prosecuted, convicted 
under penal Jaw, or held liable for damages, nor shall the publication be confiscated or 
seized. 

"Art. 4. 

Any person whose duty it is to pass judgment on abuses of the freedom of the press or 
Gtlierwisc to ensure compliance with this Act shall constantly bear in mind that freedom of 
the press is a foundation of a free society, always pay more attention to illegality in the 
subiect-mattei: and thought than illegality in the form of expression, to the aim rather 
than to the manner of presentation, and, in doubtful cases, acquit rather than convict. 

In determining the sanctions which under the present Act are attendant upon abuses of 
the freedom of the press, particular attention shall, in the case of statements requiring 
correction, be given to whether such correction was brought to the notice of the public in an 
appropriate manner. 

Art. 5. 

The present Act shall apply to any matter produced by means of a printing press. It 
shall likewise apply to any publication which has been multicopied by way of mimeograph- 
ing, photocopying, or any similar technical process, if 

1. there is a valid publishing licence for the publication ; or 

2. the publication is provided with a notation to the effect that it has been multicopied 
and, in connection therewith, gives clear indication as to the identity of the person who 
has multicopied the publication as well as the place where and the year when such multi- 
copying took place. 

Any provision of this Act which refers to matter produced by means of a printing press, 
or to printing, shall be applied, unless otherwise prescribed therein, mutatis mmamUs^ to 
any other published matter to which the Act is applicable pursuant to the first paragraph, 
or to the multicopying of such published matter. 

The term ‘published matter’ includes pictures, even if there is no accompanying text. 

■; Art. 6.',; " , , 

l^rinted matter shall not be considered as such unless it is published. Printed matter shall 
be deemed to have been published when it has been delivered for sale or for circulation in 
some other manner; nevertheless, this definition shall not apply to the printed documents 
of an authority which are not available to the public. 

":'Art.:72r .. ■ ■ 

The term ‘periodical’ refers to newspapers, magazines or other similar printed matter, 
as well as accompanying posters and supplements, provided that according to the publishing 
schedule the intention is to issue at least four separate numbers or sections of the publication 
under a fixed title at different periods during the year. Printed matter shall be deemed to be a 
periodical from the time of issue of a publishing licence until such licence is revoked. 

Art. S. 

No privileges to publish written matter may be granted, provided, however, that such 
privileges for the support of public institutions as have already been granted may be renewed 
by the Government, each time for not more than twenty years. 
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Provisions regarding the copyright due an author of a literary or artistic work, or due a 
producer of a photographic picture, and provisions prohibiting the reproduction of literary 
or artistic works In a manner that infringes the cultural interests shall be laid down by law. 

Art. 9. 

Notwithstanding the provisions of the present Act, rules laid down by law shall govern: 

1. prohibitions against commercial advertisements insofar as such advertisements are 
used in the marketing of alcoholic beverages or tobacco products ; 

2. prohibitions against the publication, within the framework of any commercial 
activity for providing credit information, of any credit report which improperly 
infringes the personal integrity of an individual, or which contains an incorrect or 
misleading statement; liability to pay compensation on account of such publication ; 
and correction of incorrect or misleading statements; 

3. criminal or civil liability on account of the manner in which information has been 
procured. 

Chapter 2. ON THE PUBLIC CHARACTER OF OFFICIAL DOCUMENTS 
Art. 1, 

To further free interchange of opinions and enlightenment of the public every Swedish 
national shall have free access to official documents. 

Art. 2. . 

The right to have access to official documents may be restricted only if restrictions are 
necessary considering: 

1. the security of the Realm or its relations to a foreign state or to an international 
organisation, 

2. the central financial policy, the monetary policy, or the foreign exchange policy of 
the Realm, 

3. the activities of a public authority for the purpose of inspection, control, or other 
supervision, 

4. the interest of prevention or prosecution of crime, 

5. the economic interests of the State or the communities, 

6. the protection of the personal integrity or the economic conditions of individuals, 

7. the interest of preserving animal or plant species. 

Any restriction of the right to have access to official documents shall be scrupulously 
specified In provisions of a specific act of law, or, if in a particular case it is found more 
suitable, in another act of law to which the specific act makes reference, tiowever, upon 
authorization by way of such provision the Government may issue, by a decree, more 
detailed regulations concerning the application of that provision. 

Notwithstanding the provisions of the second paragraph of this Article, it may be 
conferred, by way of such provision as referred to therein, upon the Riksdag or the Govern- 
ment to authorize, having regard to the circumstances, that a particular official document 
shall be made available. 

Art. 3, 

The term ‘document’ includes any representation in writing, any pictorial representation, 
and any recording which can be read, listened to, or otherwise apprehended only by means 
of technical aids. A document shall be considered to be official if it is kept by a public 
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authority, and if, pursuant to Articles 6 or 7, it shall be considered to have been received, 
or prepared, or drawn up by an authority. 

A recording such as referred to in the preceding paragraph shall be considered to be 
kept by a public authority, if the recording is available to the authority for the purpose 
of being transcribed in such a manner that it can be read or listened to, or is otherwise 
apprehensible. The foregoing provision shall not, however, apply to a recording which 
forms part of a register of persons, if by law, or by a decree, or by a special decision taken 
by virtue of an act of law, the authority is not entitled to make such transcription. ‘Register 
of persons’ shall be understood to mean any register, list, or other notation cGiitaining 
information which concerns an individual and which can be related to that individual. 

Art. 4. 

A letter or other communication which is addressed personally to the holder of an 
office in a public authority shall be considered to be an official document if the dociiraent 
refers to a case or any other matter which rests with that authority, and if the document is 
not intended for the addressee merely in his capacity as holder of another position. 

Art. 5, 

For the purposes of the present Chapter the Riksdag, the General Church Assembly, 
and any municipal assembly vested with decisive power shall be on equality with a public 
authority. 

Art. 6. 

A document shall be considered to have been received by a public authority when it has 
arrived at such authority or is in the hands of a competent official. Such recording as 
referred to in the first paragraph of Article 3 shall be considered instead to have been received 
by the authority when another person has made it accessible to the authority in the manner 
stated in the second paragraph of Article 3. 

Competitive entries, tenders, or other similar documents which, according to an 
announcement, must be delivered in sealed envelopes shall not be deemed to have been 
received before the time fixed for their opening. 

Measures which are taken solely as part of technical processing or technical storage 
of a document which a public authority has made available shall not be construed to have 
the effect that the document has been received by that authority. 

Art, 7. 

A document shall be deemed to have been drawn up by a public authority when it has 
been dispatched. A document which has not been dispatched shall be deemed to have been 
drawn up when the matter or case to which it relates has been finally settled by the authority, 
or, if the document does not relate to a specific matter or case, when it has been finally 
checked and approved by the authority, or when it has been completed in some other 
manner. 

Notwithstanding the provisions of the preceding paragraph, such docuiiients as are 
mentioned below shall be deemed to have been drawn up: 

1. a diary or journal and such register or other list which is drawn up consecutively, 
when the document has been completed so as to be ready for notation or entry, 

2. a judgement or other decision which, according to the relevant legislation, must be 
pronounced or dispatched, and minutes or other documents in so far as they relate to 
such judgement or decision when the judgement or decision has been pronounced or 
dispatched. 
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3. other minutes kept by a public authority and comparable records, when the docu- 
ment has been checked and approved by the authority or has been completed in 
some other manner ; provided, however, that this shall not apply to minutes kept by 
Committees of the Riksdag or the General Church Assembly, by Auditors of the 
Riksdag or by Auditors of local authorities, by Government commissions, or by a 
local authority on a matter dealt with by the authority solely for the purpose of 
preparing the matter for decision. 

Art. 8. , 

If a body or agency which forms part of, or is associated to a public authority or similar 
organ for public administration, has handed over a document to another body or agency 
in the same administration or has prepared a document for the purpose of such delivery, 
the document shall not be deemed thereby to have been received or drawn up unless the 
relevant bodies or agencies act as independent entities in relation to one another. 

Art. 9. 

Neither shall a memorandum, which has been prepared in a public authority and which 
has not been dispatched, after the time when, pursuant to Article 7, it shall be deemed to 
have been drawn up, be considered to be an official document in that authority, unless it 
has been taken care of for the purpose of being filed. By ‘memorandum’ shall be understood 
any aide-memoire or other notation or recording prepared exclusively for the purpose of 
preparation or oral presentation of a case or matter, but not in so far as it has added factuai 
information to the relevant case or matter. 

Preliminary outlines or drafts of decisions or official communications of a public autho- 
rity, as well as any other comparable document, which has not been dispatched shall not 
be deemed to be an official document unless it is taken care of for the purpose of being filed. 

Art. 10 ' 

A document which is kept by a public authority solely for purposes of technical processing 
or technical storage on account of another person shall not be deemed to be an official 
document in that authority. 

Art. 11 

The following documents shall not be considered to be official documents: 

1. letters, telegrams or other such documents which have been delivered to or drawn 
up by a public authority solely for the purpose of forwarding a communication, 

2. announcements or other documents which have been delivered to, or drawn up by, 
a public authority solely for the purpose of their publication in a periodical which is 
pii biished under the auspices of the authority, 

3. printed matter, sound or picture recordings, or other documents which form part of 
a library or which have been furnished public archives by a private subject solely 
for the purpose of storage and custody or for research or study purposes, as well as 
private letters, publications, or recordings which have otherwise been handed over 
to a public authority solely for such purposes as those referred to above, 

4. recordings of the contents of such documents as referred to in sub-paragraph 3, if 
such recording is kept by a public authority where the original document would 
not be considered to be an official document. 

Art. 12. 

Any official document which may be made available to the public shall be made available, 
at the place where it is kept, and free of charge, immediately, or as soon as possible, to any 
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person wlio desires to have access to the document, in such manner that the document can 
be read, listened to, or otherwise apprehended. A document may also be copied or reproduc- 
ed, or used for the purpose of transfer to a sound recording. If a document cannot be made 
available without such part of it as may not be made available being disclosed, the remaining 
part of the document shall be made available to the applicant in the form of a transcript or 
a copy. ' 

' A public authority shall be under no obligation to make a document available at the 
place where the document is kept, if that would meet with considerable difficulties. Neither 
shall any such obligation arise in respect of a recording such as referred to in the first para- 
^ graph of Article 3, if the applicant can, without any considerable inconvenience, have access 
to the recording at a public authority located in the neighbourhood. 

Art, 13. 

Any person who wishes to have access to an official document shall likewise be entitled 
for a fixed fee to obtain a transcript or a copy of the document or of that part of it which 
may be made available. However, a public authority shall be under no obligation to make a 
recording for electronic data-processing available in any form other than a transcript. 
Neither shall there be any obligation to produce copies of maps, drawings, or pictures, 
or of any other such recording as referred to in the first paragraph of Article 3 than has 
just been mentioned, if that would meet with difficulties and the document can be made 
available at the place where it is kept. 

Art. 14. 

Any request to have access to an official document shall be made with the public authority 
where the document is kept. 

The request shall be examined and determined by the authority referred to in the 
preceding paragraph. However, where special reasons so warrant, it may be prescribed 
in such provision as referred to in the second paragraph of Article 2 that, in application 
of that provision, the examination and determination shall rest with another authority. 
As regards a document which is of extreme importance for the security of the Realm it 
may also be prescribed by a decree that only a particular authority shall be entitled to 
consider and decide questions of making the document available. In the cases now referred 
to the request shall immediately be submitted to the competent authority. 

Art, 15. 

If a public authority other than the Riksdag or the Government has rejected a request 
that an official document be made available, or if such document has been made available 
under reservations which restrict the applicant’s right to disclose its contents or otherwise 
to make use of it, the applicant may lodge an appeal against the decision. An appeal against 
a decision by a member of the Government shall be lodged with the Government, and an 
appeal against a decision of another authority shall be lodged with a court. 

In the Act referred to in Article 2 it shall be stipulated it detail how an appeal against 
such decision as referred to in the preceding paragraph shall be lodged. An appeal of this 
kind shall always be considered and determined promptly. 

The right to lodge appeals against decisions by the Riksdag agencies is governed by 
special provisions. 

Art, 16, ■ ' ' ■ ■ 

A notification indicating restrictions of the right to make an official document available 
may be made only on documents to which such provision as referred to in the second 
paragraph of Article 2 is applicable. In such a note the applicable provision shall be indicated. 
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Freedom of Information Act 


{The Freedom of Information Act in the United States was passed 
in 1966. There were two amendments to it, the first in 1967 and the other 
in 1974, both clarifying the provisions of the 1966 Act and enlarging 
the scope of access to official documents. 

[We give below in full the 1966 Act and the two amendments, 1967 
and 19741\ 

PUBLIC LA W 89-487—1966 
AN ACT 

To amend section 3 of the Administrative Procedure Act, chapter 324. of the Act of 
June 11, 1946 (60 Stat. 238), to clarify and protect the right of the public to information, 
and f or other purposes . 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That section 3, chapter 324, of the Act of June 11, 1946 (60 Stat. 238), 
is amended to read as follows: 

Sec. 3. Every agency shall make available to the public the following information : 

(a) Publication in the Federal Register. Every agency shall separately state and currently 
publish in the Federal Register for the guidance of the public (A) descriptions of its central 
and field organization and the established places at which, the officers from whom, and the 
methods whereby, the public may secure information, make submittals or requests, or 
obtain decisions; (B) statements of the general course and method by which its functions 
are channeled and determined, including the nature and requirements of all formal and 
informal procedures available; (C) rules of procedure, descriptions of forms available or the 
places at which forms may be obtained, and instructions as to the scope and contents of all 
papers, reports, or examinations; (D) substantive rules of general applicability adopted as 
authorized by law, and statements of general policy or interpretations of general applicabi- 
lity formulated and adopted by the agency; and (E) every amendment, revision, or repeal 
of the foregoing. Except to the extent that a person has actual and timely notice of the terms 
thereof, no person shall in any manner be required to resort to, or be adversely affected 
by any matter required to be published in the Federal Register and not so published. For 
purpose of this sub-section, matter which is reasonably available to the class of persons 
afl'ecied thereby shall be deemed published in the Federal Register when incorporated by 
reference therein with the approval of the Director of the Federal Register. 

{b) Agency Opinion and Order, Every agency shall, in accordance with published rules, 
make available for public inspection and copying (A) all final opinions (including concurring 
and dissenting opinions) and all orders made in the adjudication of cases, (B) those state- 
ments of policy and interpretations which have been adopted by the agency and arc not 
published in the Federal Register, and (C) administrative staff manuals and instructions to 
staff that affect any member of the public, unless such materials are promptly published and 
copies offered for sale. To the extent required to prevent a clearly unwarranted invasion 
of personal privacy, an agency may delete identifying details when it makes available or 
publishes an opinion, statement of policy, interpretation, or staff manual or instruction: 
Provided, That in every case the justification for the deletion must be fully explained in 
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writing. ; Every agency, also sliail maintain and make available for public , inspection and 
copyinga current index providing identifying information for the publicas toany matter wliicli 
Is issued, adopted, or promulgated after the effective date of this Act and wMcli is required 
by .this subsection to be made available or published. .No final order, opinion, statement 
of policy, interpretation, or staff manual or .instruction that affects any member of the public 
may 'be relied upon, used or cited as precedent by an agency against any.p.rivate party unless 
it has been indexed and either made available or published as provided by this subsection 
or unless that private party shall have actual and timely notice of the terms thereof. 

(c) Agency Records, Except with respect to the records made available pursuant to 
subsections (a) and (b), every agency shall, upon request for identifiable records made in 
accordance with published rules stating the time, place, fees to the extent authorized by 
statute and procedure to be followed, make such records promptly available to any person. 
Up on complaint, the district court of the United States in the district in which the complaio- 
ant resides, or has his principal place of business, or In which the agency records are situated 
shall have jurisdiction to enjoin the agency from the withholding of agency records and to 
order the production of any agency records improperly withheld from the complainant. 
In such cases the court shall determine the matter de novo and the burden shall be upon 
the agency to sustain its action. In the event of noncompliance with the court's order, the 
district court may punish the responsible oflScers for contempt. Except as to those causes 
which the court deems of greater importance, proceedings before the district court as autho- 
rized by this subsection shall take precedence on the docket over all other causes and shall 
be assigned for hearing and trial at the earliest practicable date and expedited in every way. 

{d) Agency Proceedings. Every agency having more than one member shall keep a record 
of the final votes of each member in every agency proceeding and such record shall be 
available for public inspection. 

(e) Exemptions, The provisions of this section shall not be applicable to matters that are 
(1) specifically required by Executive order to be kept secret in the interest of the national 
defense or foreign policy; (2) related solely to the internal personnel rules and practices of 
any agency; (3) specifically exempted from disclosure by statute; (4) trade secrets and 
commercial or financial information obtained from any person and privileged or confidential ; 
(5) inter-agency or intra-agency memorandums or letters which would not be available 
by law to a private party in litigation with the agency; (6) personnel and medical files and 
similar files the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy; (7) investigatory files eompiled for law enforcement purposes except to 
the extent available by law to a private party ; (8) contained in or related to examination, 
operating, or condition reports prepared by, on behalf of, or for the use of any agency 
responsible for the regulation or supervision of financial institutions; and (9) geological and 
geophysical information and data (including maps) concerning wells. 

(/) Limitation of Exemptions. Nothing in this section authorizes withholding of informa- 
tion or limiting the availability of records to the public except as specifically stated in this 
section, nor shall this section be authority to withhold information from Congress. 

(g) Private Party, As used in this section, ‘private party' means any party other than an 
agency. 

ih) Effective Date. This amendment shall become effective one year following the date 
of the enactment of this Act. 

Approved July 4, 1966. 

PUBLIC LAW 90-23^^1967 
AN ACT 

To amend section 552 of title 5, United States Code, to codify the provisions 

Public Law 89-487» 

Be it enacted by the Senate and House of Representatives of the United States of America 
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in Congress^ assembled. That section 552 of title 5, United States Code, is amended to read: 
552, Public information:, agency rules, opinions, orders, records, and proceedings 

(a) Each agency shall make available to the public information as follows: 

(1) Each agency shall separately state and currently publish in the Federal Register for 
the guidance of the public— ■ 

(A) descriptions of its central and field organization and the established places at which, 
the employees (and in the case of a uniformed service, the members) from whom, 
and the methods whereby, the public may obtain information, make submittals or 
requests, or obtain decisions; 

(B) statements of the general course and method by which its functions are channelled 
and determined, including the nature and requirements of all formal and informal 

, procedures available;. 

(C) rules of procedure, descriptions of forms available or the places at which forms may 
be obtained, and instructions as to the scope and contents of all papers, reports, 
or examinations; 

(D) substantive rules of general applicability adopted as authorized by law, and state- 
ments of general policy or interpretations of general applicability formulated and 
adopted by the agency; and 

(E) each amendment, revision, or repeal of the foregoing. 

Except to the extent that a person has actual and timely notice of the terms thereof, a person 
may not in any manner be required to resort to, or be adversely affected by, a matter requir- 
ed to be published in the Federal Register and not so published. For the purpose of this 
paragraph, matter reasonably available to the class of persons affected thereby is deemed 
published in the Federal Register when incorporated by reference therein with the approval 
of the Director of the Federal Register. 

(2) Each agency, in accordance with published rules, shall make available for public 
inspection and copying 

(A) final opinions, including concurring and dissenting opinions, as well as orders, made 
ill the adjudication of cases; 

(B) those statements of policy and interpretations which have been adopted by the 
agency and are not published in the Federal Register; and 

(C) administrative staff manuals and instructions to staff that affect a member of the 
public; 

unless the materials are promptly published and copies offered for sale. To the extent 
required to prevent a clearly unwarranted invasion of personal privacy, an agency may 
delete identifying details when it makes available or publishes an opinion, statement of 
policy, interpretation, or staff manual or instruetion. However, in each case the justification 
for the deletion shall be explained fully in writing. Each agency also shall maintain and make 
available for public inspection and copying a current index providing identifying informa- 
tion for the public as to any matter issued, adopted, or promulgated after July 4, 1967, 
and required by this paragraph to be made available or published. A final order, opinion, 
statement of policy, interpretation, or staff manual or instruction that affects a member of 
the public may be relied on, used, or cited as precedent by an agency against a party other 
than an agency only if— 

(0 it has been indexed and either made available or published as provided by this 
paragraph; or 

(n) the party has actual and timely notice of the terms thereof. 
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(3) Except with respect to the records made available under paragraphs (1) and (2) of 
this subsection, each agency, on request for identifiable records made in accordance with 
published rules stating the time, place, fees to the extent authorized by statute, and procedure 
to be followed, shall make the records promptly available to any person. On complaint, the 
district court of the United States in the district in which the complainant resides, or has 
his principal place of business, or in which the agency records are situated, has jurisdiction 
to enjoin the agency from withholding agency records and to order the production of any 
agency records improperly withheld from the complainant. In such a case the court shall 
determine the matter de nova and the burden is on the agency to sustain its action. In the 
event of noncompliance with the order of the court, the district court may punish for con- 
tempt the responsible employee, and in the case of a iiniformecl service, the responsible 
member. Except as to causes the court considers of greater importance, proceedings before 
the district court, as authorized by this paragraph, take precedence on the docket over all 
other causes and shall be assigned for hearing and trial at the earliest practicable date and 
e.xpedited in every way. 

(4) Each agency luiving more than one member shall maintain and make available for 
public inspection a record of the final votes of each member in every agency proceeding. 

(b) This section does not apply to matters that are — 

(1) specifically required by Executive order to be kept secret in the interest of the 
national defense or foreign policy; 

(2) related solely to the internal personnel rules and practices of an agency; 

(3) specifically exempted from disclosure by statute; 

(4) trade secrets and commercial or financial information obtained from a person and 
privileged or confidential; 

(5) inter-agency or intra-agency memorandums or letters which would not be available 
by law to a party other than an agency in litigation with the agency ; 

(6) personnel and medical files and similar files the disclosure of which would constitute 
a clearly unwarranted invasion of personal privacy; 

(7) investigatory files compiled for law enforcement purposes except to the extent avail- 
able by law to a party other than an agency; 

(8) contained in or related to examination, operating, or condition reports prepared by, 
on behalf of, or for the use of an agency responsible for the regulation or supervision 
of financialinstitutions; or 

(9) geological and geophysical information and data, including maps, concerning wells. 

(c) This section does not authorize withholding of information or limit the availability 
of records to the public, except as specifically stated in this section. This section is not 
authoj'ity to withhold information from Congress. 


PUBLIC LAW 93-502--1974 
AN ACT 

To amend section 552 of title 5, United States Code, knov^i as the Freedom of 

Information Act. 

Be it enacted by the Senate and Home of Representatives of the United States of America 
in Congress assembled, That (a) the fourth sentence of section 552(a) (2) of title 5, United 
States Code, is amended to read as follows: Each agency shall also maintain and make 
available for public inspection and copying current indexes providing identifying information 
for the public as to any matter issued, adopted, or promulgated after July 4, 1967, and 
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required by this paragraph to be made available or published. Each agency shall promptly 
publish, quarterly or more frequently, and distribute (bji sale or otherwise) copies of each 
index or supplements thereto unless it determines by order published in the Federal Register 
that the publication would be unnecessary and impracticable, in which case the agency shall 
nonetheless provide copies of such index on request at a cost not to exceed the direct cost of 
duplication., 

(b)(1) Section 552(a) (3) of title, 5, United States Code, is amended to read as follows : 

(3) Except with respect to the records made available under paragraphs (1) and (2) of 
this subsection, each agency, upon any request for records which (A) reasonably describes 
such records and (B) is made in accordance with published rules stating the time, place, 
fees (if any), and procedures to be followed, shall make the records promptly available to 
any person. 

(2) Section 552(a) of title 5, United States Code, is amended by redesignating paragraph 
(4), and all references thereto, as paragraph (5) and by inserting immediately after paragraph 

(3) the following new paragraph : 

(4) (A) In order to carry out the provisions of this section, each agency shall promulgate 
regulations, pursuant to notice and receipt of public comment, specifying a uniform schedule 
of fees applicable to all constituent units of such agency. Such fees shall be limited to reason- 
able standard charges for document search and duplication and provide for recovery of only 
the direct costs of such search and duplication. Documents shall be furnished without 
charge or at a reduced charge where the agency determines that waiver or reduction of the 
fee is in the public interest because furnishing the information can be considered as priiriarily 
benefiting the general public. 

(B) On complaint, the district court of the United States in the district in which the 
complainant resides, or has his principal place of business, or in which the agency records 
are situated, or in the District of Columbia, has jurisdiction to enjoin the agency from with- 
holding agency records and to order the production of any agency records improperly 
withheld from the complainant. In such a case the court shall determine the matter de now, 
and may examine the contents of such agency records in camera to determine whether such 
records or any part thereof shall be withheld under any of the exemptions set forth in sub- 
section (b) of this section, and the burden is on the agency to sustain its action. 

(C) Notwithstanding any other provision of law, the defendant shall serve an answer 
or otherwise plead to any complaint made under this subsection within thirty days after 
service upon the defendant of the pleading in which such complaint is made, unless the 
court otherwise directs for good cause shown. 

(D) Except as to cases the court considers of greater importance, proceedings before the 
district court, as authorized by this subsection and appeals therefrom, take precedence on 
the docket over all cases and shall be assigned for hearing and trial or for argument at the 
earliest practicable date and expedited in every way. 

(E) The court may assess against the United States reasonable attorney fees and other 
litigation costs reasonably incurred in any case under this section in which the complainant 
has substantially prevailed. 

(F) Whenever the court orders the production of any agency records improperly withheld 
from the complainant and assesses against the United States reasonable attorney fees and 
other litigation costs, and the court additionally issues a written finding that the circum- 
stances surrounding the withholding raise questions whether agency personnel acted arbi- 
trarily or capriciously with respect to the withholding, the Civil Service Commission shall 
promptly initiate a proceeding to determine whether disciplinary action is warranted against 
the officer or employee who was primarily responsible for the withholding. The Commission, 
after investigation and consideration of the evidence submitted, shall submit its findings 
and recommendations to the administrative authority of the agency concerned and shall 
send copies of the findings and recommendations to the officer or employee or his 
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representative. The administrative authority' shall take the . corrective .action, that the 
Commission reconime,nds. 

(G) In the event of noncompliance with the order of the court, the district court may 
punish for contempt the responsible employee, and in the. case of a, uniformed service, the 
responsible member, 

(c) Section 552(a) of .title 5, United States Code, is amended by adding at the end tliereof : 
the following new paragraph: 

(6) (A) Each agency, upon any request for records made under paragraph (1), (2), or (3) 
of this subsection, shall— 

(/) determine within ten days (excepting Saturdays, Sundays, and legal public holidays) 
afier the receipt of any such request whether to comply with such request and shall 
immediately notify the person making such request of such determination and the 
reasons therefor, and of the right of such person to appeal to the head of the agency 
any adverse determination ; and 

(//) make a determination with respect to any appeal within twenty days (excepting 
Saturdays, Sundays, and legal public holidays) after the receipt of such appeal. If 
on appeal the denial of the request for records is in whole or in part upheld, the 
agency shall notify the person making such request of the provisions for judicial 
review of that determination under paragraph (4) of this subsection. 

(B) In unusual circumstances as specified in this subparagraph, the time limits prescribed 
in either clause (i) or clause (ii) of sub-paragraph (A) may be extended by written notice to 
the person making such request setting forth the reasons for such extension and the date on 
which a determination is expected to be dispatched. No such notice shall specify a date that 
would result in an extension for more than ten working days. As used in this sub-paragraph, 
‘unusual circumstances’ means, but only to the extent reasonably necessary to the proper 
processing of the particular request : 

(/) the need to search for and collect the requested records from field facilities or other 
establishments that are separate from the office processing the request; 

(ii) the need to search for, collect, and appropriately examine a voluminous amount of 
separate and distinct records which are demanded in a single request; or 

(i7/) the need for consultation, which shall be conducted with all practicable speed, 
with another agency having a substantial interest in the determination of the 
request or among two or more components of the agency having substantial subject- 
matter interest therein. 

(C) Any person making a request to any agency for records under paragraph (1), (2), 
or (3) of this subsection shall be deemed to have exhausted his administrative remedies 
with respect to such request if the agency fails to comply with the applicable time limit 
provisions of this paragraph. If the Government can show exceptional circumstances exist 
and that the agency is exercising due diligence in responding to the request, the court may 
retain jurisdiction and allow the agency additional time to complete its review of the records. 
Upon any determination by an agency to comply with a request for records, the records 
shall be made promptly available to such person making such request. Any notification of 
denial of any request for records under this subsection shall set forth the names and titles or 
positions of each person responsible for the denial of such request. 

Sec, 2. (a) Section 552 (b) (1) of title 5, United States Code, is amended to read as follows: 

(1) (A) specifically authorized under criteria established by an Executive order to be kept 
secret in the interest of national defense or foreign policy and (B) are in fact properly classi- 
fied pursuant to such Executive order;. 
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(b) Section 552(b) (7) of title 5, United States Code, Is amended to read as follows: 

(7) investigatory records compiled for law enforcement purposes, but only' to tbe extent 
that the production of such records would (A) interfere with enforcement proceedings, 
(B) deprive a person of a right to a fair trial or an impartial adjudication, (C) constitute 
■ an unwarranted invasion of personal privacy, (D) disclose the identity of a confidential 
, ' source and, in the case of a record compiled by a criminal law enforcement authority' in 
the course of a criminal investigation, or by an agency conducting a lawful national 
security intelligence investigation, confidential information furnished only by the confi- 
dential source, (E) disclose investigative techniques and procedures, or (F) endanger 
the life or physical safety of law enforcement personneL 

(c) Section 552 (b) of title 5, United States Code, is amended by adding at the end the 
following: Any reasonably segregable portion of a record shall be provided to any person 
'requesting such record after deletion of the portions which are exempt under this subsection. 

Sec, 3. Section 552 of title 5, United States Code, is amended by adding at the end 
thereof the following new subsections: 

(d) On or before March 1 of each calendar year, each agency shall submit a report cover- 
ing the preceding calendar year to the Speaker of the House of Representatives and President 
of the Senate for referral to the appropriate committees of the Congress. The report shall 
include : 

(1) the number of determinations made by such agency not to comply with requests for 
records made to such agency under subsection (a) and the reasons for each such 
determination; 

(2) the number of appeals made by persons under subsection (a) (6), the result of such 
appeals, and the reason for the action upon each appeal that results in a denial of 
information; 

(3) the names and titles or positions of each person responsible for the denial of records 
requested under this section, and the number of instances of participation for each; 

(4) the results of each proceeding conducted pursuant to subsection (a)(4)(F), including 
a report of the disciplinary action taken against the officer or employee who was 
primarily responsible for improperly withholding records or an explanation of why 
disciplinary action was not taken; 

(5) a copy of every rule made by such agency regarding this section; 

(6) a copy of the fee schedule and the total amount of fees collected by the agency for 
making records available under this section; and 

(7) such other information as indicates efforts to administer fully this section. 

The Attorney General shall submit an annual report on or before March 1 of each calendar 
year which shall include for the prior calendar year a listing of the number of cases arising 
under this section, the exemption involved in each case, the disposition of such case, and the 
cost, fees, and penalties assessed under subsections (a) (4) (E), (F), and (G). Such report 
shall also include a description of the efforts undertaken by the Department of Justice to 
encourage agency compliance with this section. 

(e) For purposes of this section, the term ‘agency* as defined in section 551(1) of this 
title Includes any executive department, military department, Government corporation, 
Govermnent controlled corporation, or other estMishment in the executive branch of the 
Government (including the Executive Office of thePresident), or any independent regulatory 
agency. 

Sec. 4, The amendments made by this Act shall take effect on the ninetieth day beginning 
after the date of enactment of this Act,: ■ , ^ 
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Prif acy Act 1974 

[To safeguard personal privacy from the misuse of federal records 
. and to provide individuals access to records concerning them, maintained 
by the federal agencies, the United States passed the Privacy Act in 
1974, We reproduce below the text of the Act.} 

All Act' to amend title 5, United States Code, by adding a section 552a to safeguard indivi- 
dual privacy from the misuse of Federal records, to provide that individuals be granted 
access to records concerning them which are maintained by Federal agencies, to establish 
a Privacy Protection Study Commission, and for other purposes. 

Be it enacted hy the Senate and House of Representatives of the United States of America 
in Congress assembled, That this Act may be cited as the * Privacy Act of 1974’. 

Sec, 2. (a) The Congress finds that : 

(1) the privacy of an individual is directly affected by the collection, maintenance, use, 
and dissemination of personal information by Federal agencies ; 

(2) the increasing use of computers and sophisticated information technology, while 
essential to the efficient operations of the Government, has greatly magnified the harm to 
individual privacy that can occur from any collection, maintenance, use, or dissemination 
of personal information; 

(3) the opportunities for an individual to secure employment, insurance, and credit, 
and his right to due process, and other legal protections are endangered by the misuse of 
certain information systems; 

(4) the right to privacy is a personal and fundamental right protected by the Constitu- 
tion of the United States: and 

(5) in order to protect the privacy of individuals identified in information systems 
maintained by Federal agencies, it is necessary and proper for the Congress to regulate the 
collection, maintenance, use, and dissemination of information by such agencies. 

STATEMENT OF PURPOSE 

(b) The purpose of this Act is to provide certain safeguards for an individual against 
an invasion of personal privacy by requiring Federal agencies, except as otherwise provided 
by law, to : ■ ■ 

(1) permit an individual to determine what records pertaining to him are collected 
maintained, used, or disseminated by such agencies; 

(2) permit an individual to prevent records pertaining to him obtained by such agencies 
for a particular purpose from being used or made available for another purpose without his 
consent; 

(3) permit an individual to gain access to information pertaining to him in Federal 
agency records, to have a copy made of all or any portion thereof, and to correct or amend 
such records; 

■ (4) collect, maintain, use, or disseminate any record of identifiable personal information 
in a manner that assures that such action is for a necessary and lawful purpose, that the 



iiiformatloQ is ciirreot and accurate for its. Intended use, and tliat adequate safeguards are 
provided to prevent misuse of siicli information; 

(5) permit exe,mptio,ns from tliC' requirements with respect to records provided In this 
Act only in those cases where there is an important public policy need for such exemption 
as has been determined by specific statutory authority; and , 

■ (6) , be subject to civil suit for any damages which occur as a result of wilful or intentional 

action which violates any Individiiars rights under this Act 

Sec. 3. Title 5, United States Code> Is amended by adding after section 552 the- following 
new section: 

, 552a. RECORDS MAINTAINED ON INDIVIDUALS 

' For purposes of th^^^ ■ 

, (1) the term "agency® means agency as defined. In section, 552(e) of this title; 

(2) the term "IndlviduaF means a 'citizen of the United States or an alien lawfully 
admitted .for permanent residence; 

., (3) the term "maintam* includes maintain, collect, use, or disseminate; , 

,. (4) the term. "record® .means any item, collection, or grouping of information, about an 
Individual that is maintained by an agency, including, but not limited to, Ills education, 
financial transactions, medical history, and criminal or employment history and that 
contains his name., or the identifying number, symbol, ' or ; other identifying particular 
assigned to the individual, such as a finger or voice print or a photograph; 

(5) the term, "system of records’ means a group of any records under the: control of .any 
agency from which information is retrieved by the name of the individual or, by some identi- 
fying number, symbol or other identifying particular assigned to the individual; 

(6) the term "statistical record®' means a record in a system of records maintained for 

statistical research or reporting purposes only and not used in whole or In part in mahing 
any determination about an identifiable individual, except as provided by section 8 of title 
13; '.and" ■ ■ . , 

(7) the term ‘routine use® means, with respect to the disclosure of a record, the use of 
such record for a purpose which is compatible with the purpose for which It was collected. 

(b) Conditions o f Disclosure. No agency shall disclose any record which is contained In a 
system of records by any means of communication to any person, or to another agency, ■ 
except pursuant to a written request by, or with the prior written consent of, the individual 
.tO:.whom the record pertains, unless disclosure of. the record, would be :.. 

(1) to those officers and employees of the agency which maintains the record who have 
a .need for the record In the performance of their duties; . 

(2) required under section 552 of this title; 

(3) for a routine use as defined in subsection (a) (7) of this section and described under 
subsection (e) (4) (D) of this section; 

(4) to the Bureau of the Census for purposes of planning or carrying out a census or 
survey or related activity pursuant to the provisions of title 13 ; 

(5) to a recipient who has provided the agency with advance adequate written assurance 
that the record will be used solely as a statistical research or reporting record, and the record 
is to be transferred in a form that is not individually Identifiable; 

(6) to the National Archives of the United States as a record which has sufficient 
historical or other value to warrant its continued preservation by the United States Govern- 
ment, or for evaluation by the Administrator of General Services or his designee to deter- 
mine whether the record has such value ; 

(7) to another agency or to an instrumentality of any governmental jurisdiction within or 
under the control of the United States for a civil or criminal law enforcement activity if the 
activity is authorized by law, and if the head of the agency or instrumentality has made a 
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written request to Ac, agency which mamtains the record specifying the particular portion 
desired and the law enforcement activity for which the record is sought; : 

' (8) to a person pursuant to a showing of compelling circoinstaiices affecting the health 
or safety of an individual if upon such disclosure notification is transmitted to the last known 
.address of such individual; 

■ C9> to either House of CongresSv or. to the, extent of matter within its jiirsidctfon, any 
■ committee or subcommittee thereof, any joint committee of Congress or subcommittee of 
any such jo.mt committee; 

: (10) to the Co,mptrol1er General, or any of his authorized representatives, in the course: 
of the performance of the duties of the General Accounting Office; or 

(11) pursuant to the order of a court of competent jursidction. 

(c) Accounting of Certain Disclosures, Each agency, with respect to each system of records 
under its control shall : 

(1) except for disclosures made under subsections (b) (1) or (b) (2) of this section, keep 
an accurate aecountlng of : 

(A) the date, nature, and purpose of each disclosure of a record to any person or to 
another agency made under subsection (b) of this section ; and 

(B) the name and address of the person or agency to whom the disclosure Is made ; 

(2) retain the accounting made under paragraph (1) of this subsection for at least five 
years or the life of the record, whichever is longer^ after the disclosure for which the account- 
ing is made; 

(3) except for disclosures made under subsection (b) (7) of this section, make the account 
ing made under paragraph (1) of this subsection available to the individual named in the 
record at his request ; and 

(4) inform any person or other agency about any correction or notation of dispute made 
by the agency in accordance with subsection (d) of this section of any record that has been 
disclosed to the person or agency if an accounting of the disclosure was made, 

(d) Access to Records, Each agency that maintains a system of records shall : 

(1) upon request by any individual to gain access to his record or to any Information 
pertaining to him which is contained in the system, permit him and upon his request, a 
person of his own choosing to accompany him, to review the record and have a copy made 
of all or any portion thereof in a form comprehensible to him, except that the agency may 
require the individual to furnish a written statement authorizing discussion of that indivi- 
diial’s record in the accompanying person’s presence; 

(2) permit the individual to request amendment of a record pertaining to him and : 

(A) not later than 10 days (excluding Saturdays, Sundays, and legal public hoi' lays) 
after the date of receipt of such request, acknowledge In writing such receipt; and 

(B) promptly either— 

(i) make anv correction of any portion thereof which the individual believes is not 
accurate, relevant, timely, or complete; or 

(ii) inform the individual of its refusal to amend the record in accordance with his 
request, the reason for the refusal, the procedures established by the agency for 
the individual to request a review of that refusal by the head of the agency or 
an officer designated by the head of the agency, and the name and business 
address of that official; 

(3) permit the individual who disagrees with the refusal of the agency to amend his 
record to request a review of such refusal, and not later than 30 days (excluding Saturdays, 
Sundays, and legal public holidays) from the date on which the individual requests such 
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review, complete such review and make a final determination unless, for good cause shown, 
the head of the agency extends such 30-day period; and if, after his review, the reviewing ■ 
official also refuses to amend the record in accordance with the request, permit the individual ^ 
to file with the agency a concise statement setting forth the reasons for his disagreement with , 
the refusal of the agency, and notify the individual of the provisions for judicial review of 
' the reviewing officiaPs determination under subsection (g) (1) (A) of this section; 

(4) in any disclosure, containing information about which the individual has filed a 
statement of disagreement, occurring after the filing of the statement under paragraph (3) of 
this subsection, clearly note any portion of the record which is disputed and provide copies 
of the statement and, if the agency deems it appropriate, copies of a concise statement of 

y the reasons of the agency for not making the amendments requested, to persons or other 
"agencies to whom the disputed record has been disclosed; and 

(5) nothing in this section shall allow an individual access to any information compiled 
in reasonable anticipation of a civil action or proceeding. 

(e) Agency Requirements, Each agency that maintains a system of records shall ; 

(1) maintain in its records only such information about an individual as is relevant and 
necessary to accomplish a purpose of the agency required to be accomplished by statute or 
by executive order of the President; 

(2) collect information to the greatest extent practicable directly from the subject 
individual when the information may result in adverse determinations about an individuaFs 
rights, benefits and privileges under Federal programmes; 

(3) inform each individual whom it asks to supply information, on the form which it 
uses to collect the information or on a separate form that can be retained by the individual ; 

(A) the authority (whether granted by statute, or by executive order of the President) 
which authorizes the solicitation of the information and whether disclosure of such 
information is mandatory or voluntary ; 

(B) the principal purpose or purposes for which the information is intended to be used; 

(C) the routine uses which may be made of the information, as published pursuant to 
paragraph (4) (D) of this subsection; and 

(D) the effects on him, if any, of not providing all or any part of the requested infor- 
mation; 

PUBLICATION IN FEDERAL JRJEGISTER 

(4) subject to the provisions of paragraph (11) of this subsection, publish in the Federal 
Register at least annually a notice of the existence and character of the system of records, 
which notice shall include : 

(A) the name and location of the system; 

(B) the categories of individuals on whom records are maintained in the system; 

(C) the categories of records maintained in the system; 

(D) each routine use of the records contained in the system, including the categories of 
users and the purpose of such use; 

(E) the policies and practices of the agency regarding storage, retrievability, access 
controls, retention, and disposal of the records; 

(F) the title and business address of the agency official who is responsible for the system 

of records; ■ ■ ■ 

(G) the agency procedures whereby an individual can be notified at his request if the 
system of records contains a record pertaining to him; 

(H) the agency procedures whereby an individual can be notified at his request how he 
can gain access to any record pertaihing to him contained in the system of records, 
and how he can contest its content; and 

(I) the categories of sources of records in the system; 
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(5) iiaaititaiii all records which are used by the agency in making any deteriiiiiiation about 
any Indi vidua! witii such accuracy,. relevance, tinieliness, and completeness as is reasonably 
necessary to assure fairness to the individual in the determiiiatioii ; 

(6) prior, to disseminating any record about an individual .to any .person other than an 
agency, unless the dissemination is made pursuant to subsection (b),(2) of this section, make 
reasonable efforts to assure that such records are accurate, complete, timely and relevant for 
agency purposes; 

' (7) maintain no record describing how any individual exercises rights' guaranteed by the 
. ' First Amendment unless expressly authorized by statute or by the Individual about whom 
the record is maintained or unless pertinent to and within the scope of an authorized law 
enforcement activity; 

. (8) make reasonable efforts to serve notice on aii' individual when any record; on such 
individual is made available to. any person under compulsory legal process when such 
process becomes a matter of public record; 

RULES OF CONDUCT 

(9) establish rules of conduct for persons involved in the design, development, operation, 
or maintenance of any system of records, or in maintaining any record, and instruct each 
such person with respect to such rules and the requirements of this section, including any 
other rules and procedures adopted pursuant to this section and the penalties for noncom- 
pliance; 

(10) establish appropriate administrative, technical, and physical safeguards to insure 
the security and confidentiality of records and to protect against any anticipated threats or 
hazards to their security or integrity which could result in substantial harm, embarrassment, 
inconvenience, or unfairness to any individual on whom information is maintained; and 

(11) at least 30 days prior to publication of information under paragraph (4)(D) of this 
subsection, publish in the Federal Register notice of any new use or intended use of the 
information in the system, and provide an opportunity for interested persons to submit 
written data, views, or arguments to the agency. 

{/) Agency Mules, In order to carry out the provisions of this section, each agency that 
maintains a system of records shall promulgate rules, in accordance with the requirements 
(including general notice) of section 553 of this title, which shall ; 

(1) establish procedures whereby an individual can be notified in response to his request 
if any system of records named by the individual contains a record pertaining to him ; 

(2) define reasonable times, places, and requirements for identifying an individual who 
requests his record or information pertaining to him before the agency shall make the record 
or information available to the individual; 

(3) establish procedures for the disclosure to an individual upon his request of bis record 

or information pertaining to him, including special procedure, if deemed necessary, for the 
disclosure to an individual of medical records, including psychological records, pertaining 
to. him;. . 

(4) establish procedures for reviewing a request from an individual concerning the 
amendment of any record or information pertaining to the individual, for making a determi- 
nation on the request, for an appeal within the agency of an initial adverse agency determi- 
nation, and for whatever additional means may be necessary for each individual to be able 
to exercise fully his rights under this section ; and 

(5) establish fees to be charged, if any, to any individual for making copies of his record, 
excluding the cost of any search for and review of the record. 

The Office of the Federal Register shall annually compile and publish the rules promul- 
gated under this subsection and agency notices published under subsection (e) (4) of this 
section in a form available to the public at low cost. 
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■ {g) (l) Civil Remedies. WhmtyQr my Sigmcyi 

(A) makes a determination under subsection (d) (3) of this section not to amend an 
individiiars record in accordance with his request, or fails to make such review In 
conformity with that subsection; 

(B) refuses to comply with an individual request under subsection (d) (1) of this section; 

(C) fails to maintain any record concerning any individual with such accuracy, relevance, 
timeliness, and completeness as is necessary to assure fairness in any detemiination 
relating to the qualifications, character, rights, or opportunities of, or benefits to 
the individual that may be made on the basis of such record, and consequently a 
determination is made which is adverse to the individual ; or 

(D) fails to comply with any other provision of this section, or any rule promulgated 
thereunder, in such a way as to have an adverse effect on an individual, the individual 
may bring a civil action against the agency, and the district courts of the United States 
shall have lurisdiction in the matters under the provisions of this subsection. 

(2) (A) In any suit brought under the provisions of subsection (g) (1) (A) of this section, 
the court may order the agency to amend the individual’s record in accordance with his 
request or in such other way as the court may direct. In such a case the court shall determine 
thQ msititi de novo. 

(B) The court may assess against the United States reasonable attorney fees and 
other litigation costs reasonably incurred in any case under this paragraph in which 
the complainant has substantially prevailed. 

(3) (A) In any suit brought under the provisions of subsection (g) (1) (B) of this section, the 

court may enjoin the agency from withholding the records and order the production 
to the complainant of any agency records improperly withheld from him. In such a 
case the court shall determine the matter de novo and may examine the contents 
of any agency records in camera to determine whether the records or any portion 
thereof may be withheld under any of the exemptions set forth in subsection (k) 
of this section, and the burden is on the agency to sustain its action. 

(B) The court may assess against the United States reasonable attorney fees and other 
litigation costs reasonably incurred in any case under this paragraph in which the 
complainant has substantially prevailed. 

DAMAGES 

(4) In any suit brought under the provisions of subsection (g) (1) (C) or (D) of this 
section in which the court determines that the agency acted in a manner which was inten- 
tional or wilful, the United States shall be liable to the individual in an amount equal to the 
sum of : ■ 

(A) actual damages sustained by the individual as a result of the refusal or failure, but 
in no case shall a person entitled to recovery receive less than the sum of $ 1,000; 

\ .and' ■ . ' ■ ' 

(B) the costs of the action together with reasonable attorney fees as determined by the 
court 

(5) An action to enforce any liability created under this section may be brought in the 
district court of the United States in the district in which the complainant resides, or has his 
principal place of business, or in which the agency records are situated, or in the District 
of Columbia, without regard to the amount in controversy, within two years from the date 
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Oil which the cause of action arises, except that where an agency lias materially and. wilfully 
misrepresented any information reQuired under this section to be disclosed to an individual 
and the Information so misrepresented is material to establishment of the, liability of the 
agency to the individual under this section, the action may be brought at any time within 
two years after discovery by the individual of the misrepresentation. Nothing in this section 
shall be construed to authorize any civil- action by resason of any injury sustained as the 
result of a dlsclosiire of a record prior, to the efiective date of this section. 

(h) Mights of Legal Guardians, For the purposes of this section, the parent of any minor, 
or the legal guardian of any individual who has been deckred to be incompetent due to 
physical or mental Incapacity or age by a court of competent jurisdiction, may act on 
behalf of the Individual. 

(i) Criminal Penalties, (1) Any officer or employee of an agency, who by virtue of his 
employment or official position, has possession of, or access to, agency records which 
contain individually identifiable information the disclosure of which is prohibited by this 
section or by rules or regulations established thereunder, and who knowing that disclosure 
of the specific material is so prohibited, wilfully discloses the material in any manner to any 
person or agency not entitled to receive it, shall be guilty of a misdemeanour and fined not 
more than $5,000. 

(2) Any officer or employee of any agency who wilfully maintains a system of records 
without meeting the notice requirements of subsection (e) (4) of this section shall be guilty 
of a misdemeanour and fined not more than $5,000. 

(3) Any person who knowingly and wilfully requests or obtains any record concerning 
an individual from an agency under false pretences shall be guilty of a misdemeanour and 
fined not more than $5,000. 

(i) General Exemptions, The head of any agency may promulgate rules, in accordance 
with the requirements (including general notice) of sections 553 (b) (1), (2), and (3), (c), and 
(e) of this title, to exempt any system of records within the agency from any part of this 
section except subsections (b), (c) (1) and (2), (e) (4) (A) through (F), (e) (6), (7), (9), (10), 
and (11), and (i) if the system of records is s 

(1) maintained by the Central Intelligence Agency; or 

(2) maintained by an agency or component thereof which performs as its principal 
function any activity pertaining to the enforcement of criminal laws, including police efforts 
to prevent, control, or reduce crime or to apprehend criminals, and the activities of prose- 
cutors, courts, correctional, probation, pardon, or parole authorities, and which consists 
of (A) information compiled for the purpose of identifying individual criminal offenders 
and alleged offenders and consisting only of identifying data and notations of arrests, the 
nature and disposition of criminal charges, sentencing, confinement, release, and parole and 
probation status; (B) information compiled for the purpose of a criminal investigation, 
including reports of informants and investigators, and associated with an identifiable indi- 
vidual; or (C) reports identifiable to an individuai compiled at any stage of the process of 
enforcement of the criminal laws from arrest or indictment through release from supervision. 

At the time rules are adopted under this subsection, the agency shall include in the 
statement required under section 553 (C) of this title, the reasons why the system of records 
is to be exempted from a provision of this section. 

^ (k) Specific Exemptions, The head of any agency may promulgate rules, in accordance 
with the requirements (including general notice) of section 553 (b) (1), (2) and (3), (c), and 
(e) of this title, to exempt any system of records within the agency from subsections (c) (3), 
(d), (e) (1), (e) (4) (G), (H), and (I) and (f) of this section if the system of records is : 

(1) subject to the provisions of section 552 (b) (1) of this title; 

(2) investigatory material compiled for law enforcement purposes, other than material 
within the scope of subsection (j) (2) of this section ; Provided^ however, That if any indivi- 
dual is denied any right, privilege, or benefit that he would otherwise be entitled by Federal 
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law, or for wMcii lie would otherwise be eligible, as a result of the maiiitenance of such 
material, such, material shall be provided to such individual, except to the extent that the 
disclosure of such material would reveal the identity of a source who furnished information 
to the Government under an express promise that the identity of the source would be held 
ill coiiMence, or, prior to the effective date of this section, under an implied promise that the 
identity of the source would be held in confidence; 

(3) maintained In connection with providing protective services to tlie President of the 
United States or other individuals pursuant to section 3056 of title 18; 

(4) required by statute to be maintained and used solely as statistical records; 

(5) investigatory material compiled solely for the purpose of determining suitability, 
eligibility, or qualifications for Federal civilian employment, military service, Federal 
contracts, or access to classified information, but only to the extent that the disclosure of 
such material would reveal the identity of a source who furnished information to the 
Government under an express promise that the identity of the source would be held in 
confidence, or, prior to the effective date of this section, under an implied promise that the 
identity of the source would be held in confidence; 

(6) testing or examination material used solely to determine individual qualifications for 
appointment or promotion in the Federal service the disclosure of which would compromise 
the objectivity or fairness of the testing or examination process; or 

(7) evaluation material used to determine potential for promotion in the armed services, 
but only to the extent that the disclosure of such material would reveal the identity of a source 
who furnished information to the Government under an express promise that the identity 
of the source would be held in confidence, or, prior to the effective date of this section, under 
an implied promise that the identity of the source would be held in confidence. 

At the time rules are adopted under this subsection, the agency shall include in the state- 
ment required under section 553 (c) of this title, the reasons why the system of records is to 
be exempted from a provision of this section. * 

(/) Archival Records, Each agency record which is accepted by the Administrator of 
General Services for storage, processing, and servicing in accordance with section 3103 of 
title 44 shall, for the purposes of this section, be considered to be maintained by the agency 
which deposited the record and shall be subject to the provisions of this section. The Admini- 
strator of General Services shall not disclose the record except to the agency which maintains 
the record, or under rules established by that agency which are not inconsistent with the 
provisions of this section. 

(2) Eachagency record pertaining to an identifiable individual which was transferred to the 
National Archives of the United States as a record which has sufficient historical or other 
value to warrant its continued preservation by the United States Government, prior to the 
effective date of this section, shall, for the purposes of this section, be considered to be 
maintained by the National Archives and shall not be subject to the pro^dsions of this 
section, except that a statement generally describing such records (modelled after the 
requirements relating to records subject to subsections (e) (4) (A) through (G) of this section 
shall be published in the Federal Register. 

(3) Each agency record pertaining to an identifiable individual which is transferred to 
the National Archives of the United States as a record which has sufficient historical or 
other value to warrant its continued preservation by the United States Government, on or 
after the effective date of this section, shall, for the purposes of this section, be considered 
to be maintained by the National Archives and shall be exempt from the requirements of 
this section except subsections (e) (4) (A) through (G) and (e) (9) of this section, 

(m) Government Contractors, When an agency provides by a contract for the operation 
by or on behalf of the agency of a system of records to accomplish an agency function, the 
agency shall, consistent with its authority, cause the requirements of this section to be 
applied to such system. For purposes of subsection (i) of this section any such contractor 
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aad any employes of sucli contractor, if such contract. is agreed to on or after the effective 
date of this section, shall be considered to be an employee of an agency, 

(n) Mailing Lisis. An individual’s name and address may not be sold or rented by an 
agency unless such action is specifically authorized by law. This provision shall not be, 
construed to require the withholding of names and addresses otherwise permitted to be 
■ made public, 

, ■ ■ {o) Report on New Systems, Each agency shall provide adequate advance notice to Cong- 
ress and the Office of Management and Budget of any proposal to establish or alter any 
system of records in order to permit an evaluation of the probable or potential effect of s uch 
proposal on the privacy and other personal or property rights of individuals or the disclosure 
of information relating to such individuals, and its effect on the preservation of the consti- 
tutional principles of federalism and separation of powers. 

(p) Annual Report, ThQFuQsidQnt shall submit to the Speaker of the House and the President 
of the Senate, by June 30 of each calendar year, a consolidated report, separately listing for 
each Federal agency the number of records contained in any system of records which were 
exempted from the application of this section under the provisions of subsections ( j) and (k) 
of this section during the preceding calendar year, and the reasons for the exemptions, and 
such other information as indicates efforts to administer fully this section. 

(4) Effect of Other Laws, No agency shall rely on any exemption contained in section 
552 of this title to withhold from an individual any record which is otherwise accessible 
to such individual under the provisions of this section; 

Sec, 4. The chapter analysis of chapter 5 of title 5, United States Code, is amended 
by inserting: 

*552a Records about individuals’, 

immediately below: 

‘552. Public information; agency rules, opinions, orders and proceedings.’ 

Sec, 5. (a) (1) There is established a Privacy Protection Study Commission (hereinafter 
referred to as the ‘Commission’) which shall be composed of seven members as follows ; 

(A) three appointed by the President of the United States, 

(B) two appointed by the President of the Senate, and 

(C) two appointed by the Speaker of the House of Representatives. 

Members of the Commission shall be chosen from among persons who, by reason of their 
knowledge and expertise in any of the following areas— civil rights and liberties, law, social 
sciences, computer technology, business, records management, and State and local govern- 
meiit— are well qualified for service on the Commission. 

(2) The members of the Commission shall elect a Chairman from among themselves. 

(3) Any vacancy in the membership of the Commission, as long as there are four mem- 
bers in office, shall not impair the power of the Commission but shall be filled in the same 
manner in which the original appointment was made. 

(4) A quorum of the Commission shall consist of a majority of the members, except 
the Commission may establish a lower number as a quorum fer the purpose of taking 
testimony. The Commission is authorized to establish such committees and delegate such 
authority to them as may be necessary to carry out its functions. Each member of the 
Commission, including the Chairman, shall have equal responsibility and authority in all 
decisions and actions of the Commission shall have full access to all information necessary 
to the performance of their functions, and shall have one vote. Action of the Commission 
shall be determined by a majority vote of the members present. The Chairman (or a member 
designated by the Chairman to be acting Chairman) shall be the official spokesman of the 
Commission in its relations with the Congress, Government agencies, other persons, and 
the public, and, on behalf of the Commission, shall see to the faithful execution of the 
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administrative policies and decisions of the Commission,, and shall report thereon to. the. 
Commission from time to time or as the Commission may direct. 

(5) (A) Whenever the Commission submits any ^budget estimate or request to the President 
■ or the Office of Management and Budget, it shall coiiciirrently transmit a copy of 
.that request to Congress. 

(B) Whenever the Commission submits any legislative recommendations, or testimony, 
or comments on legislation to the President or Office of Management and Budget, 
it shall concun'entiy transmit a copy thereof to the Congress. No officer or agency of 
„ the United States shall have any authority to require tlie^Commission to. submit its 
legislative recommendations, or testimony, or^comments^on legislation, to any officer 
or agency of the United States for approval, comments, or review, prior to the 
submission of such recommendations, testimony, or comments to the Congress. 

(b) The Commission shall : 

(1) make a study of the data banks, automated data processing programmes, and infor- 
mation systems of governmental, regional, and private organizations, in order to determine 
the standards and procedures in force for the protection of personal information ; and 

(2) recommend to the President and the Congress the extent, if any, to which the 
requirements and principles of section 552a of title 5, United States Code, should be applied 
to the information practices of those organizations by legislation, administrative action, or 
voluntary adoption of such requirements and principles, and report on such other legislative 
recommendations as it may determine to be necessary to protect the privacy of individuals 
while meeting the legitimate needs of goverjornent and society for information. 

(c) (i) In the course of conducting the study required under subsection (b) (i) of this 
section, and in its reports thereon, the Commission may research, examine, and analyze : 

(A) interstate transfer of information about individuals that is undertaken through 
manual files or by computer or other electronic or telecommunications means; 

(B) data banks and information programmes and systems the operation of which 
significantly or substantially affect the enjoyment of the privacy and other personal 
and property rights of individuals; 

(C) the use of social security numbers, licence plate numbers, universal identifiers, 
and other symbols to identify individuals in data banks and to gain access to, 
integrate, or centralize information systems and files; and 

(D) the matching and analysis of statistical data, such as Federal census data, with other 
sources of personal data, such as automobile registries and telephone directories, 
in order to reconstruct individual responses to statistical questionnaires for commer- 
cial or other purposes, in a way which results in a violation of the implied or explicit- 
ly recognized confidentiality of such information* 

(2) (A) The Commission may include in its examination personal information activities in 
the following areas: medical; insurance; education; employment and personnel; 
credit, banking and financial institutions; credit bureaus; the commercial reporting 
industry; cable television and other telecommunications media; travel, hotel and 
entertainment reservations ; and electronic check processing* 

(B) The Commission shall include in its examination a study of : 

(i) whether a person engaged in interstate commerce who maintains a mailing list 
should be required to remove an individuars name and address from such list 
upon request of that individual ; 

(?z) whether the Internal Revenue Service should be prohibited from transfering 
individually identifiable data to other agencies and to agencies of State govern- 
ments; 
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: Qii) ■ wlietlier tlie Federal Government should be liable for general damages Incurred' 
by an individual as the result of a wilful or Intentional violation of the provi- 
sions of sections 552a (g) {'!) (C) or (D) of title 5, United States Code; and 
{iv) wiiatlier and how the standards for security and conhdeiitiality of records 
required under section 552a (c) (10) of such title should be applied when a 
record is disclosed to a person other than an agency. 

religious organization exception 

(C) The Commission may study such other personal information activities necessary 
to carry out the congressional policy embodied in this Act, except that the 
Commission shall not investigate information systems maintained by religious 
organizations. 

(3) In conducting such study, the Commission shall : 

(A) determine what laws, Executive orders, regulations, directives, and judicial decisions 
govern the activities under study and the extent to which they are consistent with 
the rights of privacy, due process of law, and other guarantees in the Constitution; 

(B) determine to what extent governmental and private infomiation systems affect 
Federal-State relations or the principle of separation of powers; 

(C) examine the standards and criteria governing programmes, policies, and practices 
relating to the collection, soliciting, processing, use, access, integration, dissemina- 
tion, and transmission of personal information; and 

(D) to the maximum extent practicable, collect and utilize findings, reports, studies, 
hearing transcripts, and recommendations of governmental, legislative and private 
bodies, institutions, organizations, and individuals which pertain to the problems 
under study by the Commission. 

(d) In addition to its other functions the Commission may : 

(1) request assistance of the heads of appropriate departments, agencies, and instrumen- 
talities of the Federal Government, of State and local governments, and other persons in 
carrying out its functions under this Act; 

(2) upon request, assist Federal agencies in complying with the requirements of section 
552a of title 5, United States Code; 

(3) determine what specific categories of information, the collection of which would 
violate an individual’s right of privacy, should be prohibited by statute from collection by 
Federal agencies; and 

(4) upon request, prepare model legislation for use by State and local governments in 
establishing procedures for handling, maintaining, and disseminating personal information 
at the State and local level and provide such technical assistance to State and local govern- 
ments as they may require in the preparation and Implementation of such legislation. 

(e) (1) The Commission may, in carrying out its functions under this section, conduct 
such inspections, sit and act at such times and places, hold such hearings, take such testi- 
mony, require by subpoena the attendance of such witnesses and the production of such 
books, records, papers, correspondence, and documents, administer such oaths, have such 
printing and binding done, and make such expenditures as the Commission deems advisable. 
A subpoena shall be issued only upon an afcmative vote of a majority of all members of 
the Commission. Subpoenas shall be issued under the signature of the Chairman or any 
member of the Commission designated by the Chairman and shall be served by any person 
designated by the Chairman or any such member. Any member of the Commission may 
administer oaths or affirmations to witnesses appearing before the Commission. 
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(2) (A) Each ' department, agency, and. instrumentality of the executive branch of ■ the ■ 
Government is authorized to furnish to the Commission, upon request made by the 
Chairman, such information, data, reports and such other assistance as the Commisr 
sion deems necessary to carry out its functions under this section. Whenever the 
head of any such department, agency, or instrumentality submits a report pursuant 
to section 552a (o) of title 5, United States Code, a' copy of , such report shall be 
transmitted to the Commission. 

(B) In carrying out its functions and exercising its powers under this section, the 
Commission may accept from any such department, agency, independent instrumen- 
tality, or other person any individually identifiable data if such data is necessary to 
carry out such powers and functions. In any case in which the Commission accepts 
any such information, it shall assure that the Information is used only for the purpose 
for which it is provided, and upon completion of that purpose such information 
shall be destroyed or returned to such department, agency, independent instru- 
mentality, or person from which it is obtained, as appropriate. 

(3) The Commission shall have the power to : 

(A) appoint and fix the compensation of an executive director, and such additional staff 
personnel as may be necessary, without regard to the provisions of title 5, United 
States Code, governing appointments in the competitive service, and without regard 
to chapter 51 and subchapter III of chapter 53 of such title relating to classification 
and General Schedule pay rates, but at rates not in excess of the maximum rate for 
GS-18 of the General Schedule under section 5332 of such title; and 

(B) procure temporary and intermittent services to the same extent as is authorized by 
section 3109 of title 5, United States Code. 

The Commission may delegate any of its functions to such personnel of the Commission as 
the Commission may designate and may authorize such successive redelegations of such 
functions as it may deem desirable. 

(4) The Commission is authorized : 

(A) to adopt, amend, and repeal rules and regulations governing the manner of its 
operations, organization and personnel; 

(B) to enter into contracts or other arrangements or modifications thereof, with any 
government, any department, agency, or independent instrumentality of the United 
States, or with any person, firm, association, or corporation, and such contracts or 
other arrangements, or modifications thereof, may be entered into without legal 
consideration, without performance or other bonds, and without regard to section 
3709 of the Revised Statutes, as amended (41 U.S.C. 5); 

(C) to make advance, progress, and other payments which the Commission deems 
necessary under this Act without regard to the provisions of section 3648 of the 
Revised Statutes, as amended (31 U.S.C. 529); and 

(D) to take such other action as may be necessary to carry out its functions under this 
■ section, . 

(f) (1) Each [the] member of the Commission who is an officer or employee of the 
United States shall serve without additional compensation, but shall continue to receive the 
salary of his regular position when engaged in the performance of the duties vested in the 
Commission. 

(2) A member of the Commission other than one to whom paragraph (1) applies shall 
receive per diem at the maximum daily rate for GS-18 of the General Schedule when engaged 
in the actual performance of the duties vested in the Commission, 
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(3) All members of the Commission shall be reimbursed for travel, subsistence, and other 
necessary expenses incurred by them in the performance of the duties vested in the Com- 
mission. 

(g) , The Commission, shall, from time to time, and in an annual report, report to the 
: ■ President and' the Congress on its activities in carrying out the provisions of this section. 

: The-Co'mmission shall .make a final report to the President and to the Congress on its findings 
pursuant to the study required to be made under subsection (b) (1) of this section not later 
than two years from the date' on which all of the members of the Commission are appointed. 
The Commission shall cease to exist thirty days, after the date on which Its final report is 
submitted to the President and the Congress. 

(h) (1) Any member, officer, or employee of the Commission, who by virtue of his employ- 
ment or official position, has possession of, or access to, agency records which contain 
individually identifiable information the disclosure of which is prohibited by this section, 
and who knowing that disclosure of the specific material is so prohibited, wilfully discloses 
the material in any manner to any person or agency not entitled to receive it, shall be guilty 
of a misdemeanour and fined not more than $5,000. 

(2) Any person who knowingly and wilfully requests or obtains any record conceriiiog 
an individual from the Commission under false pretences shall be guilty of a misdemeanour 
and fined not more than $5,000. 

Sec. 6. The Office of Management and Budget shall : 

(1) develop guidelines and regulations for the use of agencies in implementing the 
provisions of section 552a of title 5, United States Code, as added by section 3 of this Act; 
and 

(2) provide continuing assistance to and oversight of the implementation of the 
provisions of such section by agencies. 

Sec. 1 (a) (1) It shall be unlawful for any Federal, State or local government agency to 
deny to any individual any right, benefit, or privilege provided by law because of such 
mdividuars refusal to disclose his social security account number. 

(2) the provisions of paragraph (1) of this subsection shall not apply with respect to : 

(A) any disclosure which is required by Federal statute, or 

(B) the disclosure of a social security number to any Federal, State, or local agency 
maintaining a system of records in existence and operating before January 1, 1975, 
if such disclosure was required under statute or regulation adopted prior to such 
date to verify the identity of an individual. 

(b) Any Federal, State, or local government agency which requests an individual to 
disclose his social security account number shall inform that individual whether that dis- 
closure is mandatory or voluntary, by what statutory or other authority such number is 
solicited, and what uses will be made of it. 

Sec. 8, The provisions of this Act shall be effective on and after the date of enactment, 
except that the amendments made by sections 3 and 4 shall become effective 270 days follow- 
ing the day on which this Act is enacted. 

Sec. 9. There is authorized to be appropriated to carry out the provisions of section 5 
of this Act for fiscal years 1975, 1976, and 1977 the sum of 1 1,500,000, except that not more 
than $ 750,000 may be expended during any such fiscal year. 

Approved December 31, 1974. 
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[To associate the public in the decision-making process of the federal 
government, the United States passed the Sunshine Act in 1976. We. give 
below the full text of the Act], 


An Act to provide that meetings of Government agencies shall be open to the public, 
and for other purposes" 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled^ That this Act may be cited as the ‘Government in the Sunshine Act’, 

DECLARATION OF POLICY 

Sec. 2. It is hereby declared to be the policy of the United States that the public is 
entitled to the fullest practicable information regarding the decision-making processes of 
the Federal Government. It is the purpose of this Act to provide the public with such infor- 
mation while protecting the rights of individuals and the ability of the Government to carry 
out its responsibilities. 

OPEN MEETINGS 

Sec. 3. (a) Title 5, United States Code, is amended by adding after section 552a the 
following new section: 

552b. Open meetings 

(a) For purposes of this section: 

(1) the term ‘agency’ means any agency, as defined in section 552 (e) of this title, headed 
by a collegial body composed of two or more individual members, a majority of whom are 
appointed to such position by the President with the advice and consent of the Senate, and 
any subdivision thereof authorized to act on behalf of the agency; 

(2) the term ‘meeting’ means the deliberations of at least the number of individual 
agency members required to take action on behalf of the agency where such deliberations 
determine or result in the joint conduct or disposition of official agency business, but does 
not include deliberations required or permitted by subsection (d) or (e); and 

(3) the term ‘member’ means an individual who belongs to a collegial body heading 
an agency. ■ 

(b) Members shall not jointly conduct or dispose of agency business other than in accord- 
ance with this section. Except as provided in subsection (c), every portion of every meeting 
of an agency shall be open to public observation. 

(c) Except In a case where the agency finds that the public interest requires otherwise, 
the second sentence of subsection (b) shall not apply to any portion of an agency meeting, 
and the requirements of subsections (d) and (e) shall not apply to any information pertaining 
to such meeting otherwise required by this section to be disclosed to the public, where the 
agency properly determines that such portion or portions of its meeting or the disclosure of 
such information is likely to: 

(1) disclose matters that arc (A) specifically authorized under criteria established by an 
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Executive order to be kept secret in the interests of national defence or foreign policy and 
(B) in fact properly classified pursuant to such Executive order; 

(2) relate solely to the internal personnel rules and practices of an agency ; 

(3) disclose matters specifically exempted from disclosure by statute (other than section 
552 of this title), provided that such statute (A) requires that the matters be withheld from 
the public in such a manner as to leave no discretion on the issue or, (B) establishes parti- 
cular criteria for withholding or refers to particular types of matters to be withheld; 

(4) disclose trade secrets and commercial or financial information obtained' from a 
person and privileged or confidential ; 

(5) involve accusing any person of a crime, or formally censuring any person; 

(6) disclose information of a personal nature where disclosure would constitute a clearly 
unwarranted invasion of personal privacy ; 

(7) disclose investigatory records compiled for law enforcement purposes, or Information 
which if written would be. contained in such records but only to the extent that the produc- 
tion of such records or information would (A) interfere with enforcement proceedings, (B) 
deprive a person of a right to a fair trial or an impartial adjudication, (C) constitute an 
unwarranted invasion of personal privacy, (D) disclose the identity of a confidential source 
and, in the case of a record compiled by a criminal law enforcement authority in the course 
of a criminal investigation, or by an agency conducting a lawful national security intelli- 
gence investigation, confidential information furnished only by the confidential source, (E) 
disclose investigative techniques and procedures or, (F) endanger the life or physical safety 
of law enforcement personnel ; 

(8) disclose information contained in or related to examination, operating, or condition 
reports prepared by, on behalf of, or for the use of an agency responsible for the regulation 
or supervision of financial institutions ; 

(9) disclose information the premature disclosure of which would— 

(A) in the case of an agency which regulates currencies, securities, commodities, or 
financial Institutions, be likely to (i) lead to significant financial speculation in 
currencies, securities, or commodities, or (ii) significantly endanger the stability 
of any financial institution; or 

(B) in the case of any agency, be likely to significantly frustrate implementation of a 
proposed agency action, except that subparagraph (B) shall not apply in any 
instance where the agency has already disclosed to the public the content or nature 
of its proposed action, or where the agency is required by law to make such dis- 
closure on its own initiative prior to taking final agency action on such proposal; or 

(10) specifically concern the agency’s issuance of a subpoena, or the agency’s participa- 
tion in a civil action or proceeding, an action in a foreign court or international tribunal, 
or an arbitration, or the initiation, conduct, or disposition by the agency of a particular case 
of formal agency adjudication pursuant to the procedures in section 554 of this title or other- 
wise involving a determination on the record after opportunity for a hearing. 

(d) (1) Action under subsection (c) shall be taken only when a majority of the entire 
membership of the agency (as defined in subsection (a) (1) votes to take such action. A 
separate vote of the agency members shall be taken with respect to each agency meeting a 
portion or portions of which are proposed to be closed to the public pursuant to subsection 
(c), or with respect to any information which is proposed to be withheld under subsection 
(c).^ A single vote may be taken with respect to a series of meetings, a portion or portions of 
which are proposed to be closed to the public, or with respect to any information concerning 
such series of meetings, so long as each meeting in such series involves the same particular 
matters and is scheduled to be held no more than thirty days after the initial meeting in such 
series. The vote of each agency member participating in such vote shall be recorded and no 
proxies shall be allowed. 
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(2) Whenever any person whose interests may be directly afiected by a portion of a meet- 
ing requests that the agency close such portion to the public for any of the reasons referred 
to in paragraph (5), (6), or (7) of subsection (c), the agency, upon request of any one of its 
members, shall vote by recorded vote whether to close such meeting. 

(3) Within one day of any vote taken pursuant to paragraph (1) or (2), the agency shall 
make publicly available a written copy of such vote reflecting the vote of each member on 
the question. If a portion of a meeting is to be closed to the public, the agency shall, within 
one day of the vote taken pursuant to paragraph (1) or (2) of this subsection, make publicly 
available a full written explanation of its action closing the portion together with a list of all 
persons expected to attend the meeting and their affiliation. 

(4) Any agency, a majority of whose meetings may properly be closed to the public 
pursuant to paragraph (4) (8), (9) (A), or (10) of subsection (ci or any combination thereof, 
may provide by regulation for the closing of such meetings or portions thereof in the event 
that a majority of the members of the agency votes by recorded vote at the beginning of such 
meeting, or portion thereof, to close the exempt portion or portions of the meeting, and a 
copy of such vote, reflecting the vote of each member on the question, is made available to 
the public. The provisions of paragraphs (1), (2), and (3) of this subsection and subsection (e) 
shall not apply to any portion of a meeting to which such regulations apply: Provided, 
That the agency shall, except to the extent that such information is exempt from disclosure 
under the provisions of subsection (c), provide the public with public announcement of the 
time, place, and subject matter of the meeting and of each portion thereof at the earliest 
practicable time. 

(e) (1) In the case of each meeting, the agency shall make public announcement, at least 
one week before the meeting, of the time, place, and subject matter of the meeting, whether 
it is to be open or closed to the public, and the name and phone number of the official 
designated by the agency to respond to requests for information about the meeting. Such 
announcement shall be made unless a majority of the members of the agency determines by a 
recorded vote that agency business requires that such meeting be called at an earliest date, 
in which case the agency shall make public announcement of the time, place, and subject 
matter of such meeting, and whether open or closed to the public, at the earliest practicable 
time. 

(2) The time or place of a meeting may be changed following the public announcement 
required by paragraph (1) only if the agency publicly announces such change at the earliest 
practicable time. The subject matter of a meeting, or the determination of the agency to 
open or close a meeting, or portion of a meeting, to the public, may be changed following 
the public announcement required by this subsection only if (A) a majority of the entire 
membership of the agency determines by a recorded vote that agency business so requires 
and that no earlier announcement of the change was possible, and (B) the agency publicly 
announces such change and the vote of each member upon such change at the earliest 
practicable time. 

(3) Immediately following each public announcement required by this subsection, notice 
of the time, place, and subject matter of a meeting, whether the meeting is open or closed, 
any change in one of the proceeding, and the name and phone number of the official desig- 
nated by the agency to respond to requests for information about the meeting, shall also be 
submitted for publication in the Federal Register. 

(f) (1) For every meeting closed pursuant to paragraphs (1) through (10) of subsection 
(c), the General Counsel or chief legal officer of the agency shall publicly certify that, in 
his or her opinion, the meeting may be closed to the public and shall state each relevant 
exemptive provision. A copy of such certification, together with a statement from the presid- 
ing officer of the meeting setting forth the time and place of the meeting, and the persons 
present, shall be retained by the agency. The agency shall maintain a complete transcript 
or electronic recording adequate to record fully the proceedings of each meeting, or portion 
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of a meeting, closed to, the public, except' that in the case of a meeting, or portion of a 
meeting, closed to the public pursuant to paragraph (8), (9) (A), , or (10) of subsection (c), 
the agency shall maintain either such a transcript or reco.rding, or a set of minutes. Such 
minutes shall fully and clearly describe all matters discussed and shall provide atull and 
accurate summary of any a.ctions taken, and the reasons therefor, including a description of 
each of the views e,xpressed on any item and the record of any rollcali vote (re'liecting the vote 
of each member on the question). All documents considered in connection with any action 
shall be Identified in- such minutes. 

PUBLIC AVAILABILITY 

(2) The agency shall make promptly available to the public, in a place easily accessible 
to the public, the transciipt, electronic recording, or minutes as required by paragraph 
(1) ) of the discussion of any item on the agenda, or of any item of the testimony of any 
witness receixed at the meeting, except for such item or items of such disciissioii or testimony 
as the agency determines to contain information which may be withheld under subsection 
(c). Copies of such transcript, or minutes, or a transcription of such recording^ disclosing the 
identity of each speaker, shall be furnished to any person at the actual cost of duplication 
or transcription. The agency shall maintain a complete verbatim copy of the transcript, a 
complete copy of the minutes, or a complete electronic recording of each meeting, or portion 
of a meeting, closed to the public, for a period of at least two years after such meeting, or 
until one year after the conclusion of any agency proceeding with respect to which the 
meeting or portion was held, whichever occurs later. 

(g) Each agency subject to the requirements of this section shall, within 180 days after 
the date of enactment of this section, following consultation with the Office of the Chairman 
of the Administrative Conference of the United States and published notice in the Federal 
Register of at least thirty days and opportunity for written comment by any person, pro- 
mulgate regulations to implement the requirements of subsections (b) through (f) of this 
section. Any person may bring a proceeding in the United States District Court for the District 
of Columbia to require an agency to promulgate such regulations if such agency has not 
promulgated such regulations within the time period specified herein. Subject to any limita- 
tions of time provided by law, any person may bring a proceeding in the United States Court 
of Appeals for the District of Columbia to set aside agency regulations issued pursuant to 
this subsection that are not in accord with the requirements of subsections (b) through (f) 
of this section and to require the promulgation of regulations that are in accord with such 
subsections. 

(h) (1) The district courts of the United States shall have jurisdiction to enforce the 
requirements of subsections (b) through (f) of this section by declaratory judgement, injunc- 
tive relief, or other relief as may be appropriate. Such actions may be brought by any person 
against an agency prior to, or within sixty days after, the meeting out of which the violation 
of this section arises, except that if public announcement of such meeting is not initially 
provided by the agency in accordance with the requirements of this section, such action may 
be instituted pursuant to this section at any time prior tosixty days after any public announce- 
ment of such meeting. Such actions may be brought in the district court of the United States 
for the district in which the agency meeting is held or in which the agency in question has its 
headquarters, or in the District Court for the District of Columbia. In such actions a defen- 
dant shall serve his answer within thirty days after the service of the complaint. The burden 
is on the defendant to sustain his action. In deciding such cases the court may examine in 
camera any portion of the transcript, electronic recording, or minutes of a meeting closed to 
the public, and may take such additional evidence as it deems necessary. The court, having 
due regard for orderly administration and the public interest, as well as the interests of the 
parties, may grant such equitable relief as it deems appropriate, including granting an 


1 



Government in the Simshme Act 1976 1277 

injanction against future violations of this section or ordering the agency to make available 
to the public such portion of the transcript, recording, or minutes of a meeting as is not 
authorized to be withheld under subsection (c) of this section. ' 

(2) Any Federal court otherwise authorized by law to review agency action may, at 
the application of any person properly participating in the proceeding pursuant to other 
applicable law, inquire into violations by the agency of the requirements of this section and 
afford such relief as it deems appropriate. Nothing in this section authorizes any Federal 
court having jurisdiction solely on the basis of paragraph (1) to set aside, enjoin, or invalidate 
any agency action (other than an action to close a meeting or to withhold information 
under this section) taken or discussed at any agency meeting out of which the violation of 
this section arose, - 

(i) The court may assess against any party reasonable attorney fees and other litigation 
costs reasonably incurred by any other party who substantially prevails in any action brought 
in accordance with the provisions of subsection (g) or (h) of this section, except that costs 
may be assessed against the plantiff only where the court finds that the suit was initiated 
by the plantiff primarily for frivolous or dilatory purposes. In the case of assessment of costs 
against an agency, the costs may be assessed by the court against the United States. 

(j) Each agency subject to the requirements of this section shall annually report to Cong- J 

ress regarding its compliance with such requirements, including a tabulation of the total 
number of agency meetings open to the public, the total number of meetings closed to the 
public, the reasons for closing such meetings, and a description of any litigation brought > 

against the agency under this section, including any costs assessed against the agency in ;! 

such litigation (whether or not paid by the agency). 

(k) Nothing herein expands or limits the present rights of any person under section 552 
of this title, except that the exemptions set forth in subsection (c) of this section shall 
govern in the case of any request made pursuant to section 552 to copy or inspect the 
transcripts, recordings, or minutes described in subsection (f) of this section. The require- 
ments of chapter 33 of title 44, United States Code, shall not apply to the transcripts, record- 
ings, and minutes described in subsection (f) of this section. 

(l) This section does not constitute authority to withhold any information from Cong- ‘ 

ress, and does not authorize the losing of any agency meeting or portion thereof required I 

by any other provision of law to be open. Ii 

(m) Nothing in this section authorizes any agency to withhold from any individual g 

any record, including transcripts, recordings, or minutes required by this section, which is g 

otherwise accessible to such individual under section 552a of this title.’ 

(b) The chapter anabasis of chapter 5 of title 5, United States Code, is amended by 
inserting: } 

^ 552b. Open meetings. | 

immediately below: ■ ’ , ' . ^ 

552a. Records about individuals. 

EX PARTE COMMUNICATIONS g 

Sec, 4 (a) Section 557 of title 5, United States Code, is amended by adding at the end ; 

thereof the following new subsection : 

(d) (1) In any agency proceeding which is subject to subsection (a) of this section, except -j 

to the extent required for the disposition of ex parte m&ttQXs as authorized by law : 

(A) no interested person outside the agency shall make or knowingly cause to be made 

to any member of the body comprising the agency, administrative law judge, or d 

other employee who is or may reasonably be expected to be involved in the decisi onal | 

process of the proceeding, an ex parte communication relevant to the merits of the 
proceeding; 
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" (B) no member of tbe body comprising the agency, administrative law judge, or other 

■ employee who is or may. reasonably be expected to be involved in the decisional 
process of the proceeding, shall make or knowingly cause to be made to any interest- 

' ed. person outside the agency an ex parte communication relevant to the merits of 
the proceeding; 

(C) member of the body comprising the agency, administrative law Judge, or other 
^ employee who is or may reasonably be expected to be involved in the decisional 

' process of such proceeding who receives, or who makes or knowingly causes to be 

■ made, a communication prohibited by this subsection shall place on the public 
record of the proceeding: 

(1) all such written communications; 

(//) memoranda stating the substance of all such oral communications; and 
(Hi) all written responses and memoranda stating the substance of all ora! responses, 
to the materials described in clauses (i) and (ii) of this subparagraph; 

(D) upon receipt of a communication knowingly made or knowingly caused to be made 
by a party in violation of this subsection, the agency, administrative law judge, 
or other employee presiding at the hearing may, to the extent consistent with the 
interests of justice and the policy of the underlying statutes, require the party to 
show cause why his claim or interest in the proceeding should not be dismissed, 
denied, disregarded, or otherwise adversely affected on account of such violation ; 
and 

(E) the prohibitions of this subsection shall apply beginning at such time as the agency 
may designate, but in no case shall they begin to apply later than the time at which 
a proceeding is noticed for hearing unless the person responsible for the communi- 
cation has knowledge that it will be noticed, in which case the prohibitions shall 
apply beginning at the time of his acquisition of such knowledge, 

(2) This subsection does not constitute authority to withhold information from 
Congress. 

(b) Section 551 of title 5, United States Code, is amended : 

(.1) by striking out ‘and* at the end of paragraph (12); 

(2) by striking out the ‘act’ at the end of paragraph (13) and inserting in lieu thereof 
‘act; and’; and 

(3) by adding at the end thereof the following new paragraph: 

(14) “c.v parte communication” means an oral or written communication not on the 
public record with respect to which reasonable prior notice to all parties is not given, but it 
shall not include requests for status reports on any matter or proceeding covered by this 
subchapter. 

(c) Section 556 (d) of title 5, United States Code, is amended by inserting between the 
third and fourth sentences thereof the following new sentence: ‘The agency may, to the 
extent consistent with the interests of justice and the policy of the underlying statutes 
administered by the agency, consider a violation of section 557 (d) of this title sufficient 
grounds for a decision adverse to a party who has knowingly committed such violation or 
knowingly caused such violation to occur’. 

CONFORMING AMENDMENTS 

Sec, 5. (a) Section 410 (b) (1) of title 39, United States Code, is amended by inserting 
after ‘Section 552 (public information),’ the words ‘section 552a (records about individuals), 
section 552b (open meetings).’ 



Government in the Simshme Act 1976 1279 





(b) Section 552 (b) (3) oi title 5, United States Code, is amended to read as follows: 

(3) specifically exempted from disclosure by statute (other than section 552b of this 

title), provided that such statute (A) requires that the matters be withheld' from the public- 
in such a manner as to leave no discretion on the issue, or (B) establishes particular criteria 
for withholding or refers to particular types of matters to be withheld. 

(c) Subsection (d) of section 10 of the Federal Advisory Committee Act is amended by 
striking out the first sentence and inserting in lieu thereof of the following: ‘Subsections 
(a) ( 1 ) and (a) (3) of this section shall not apply to any portion of an advisory committee 
meeting where the President, or the head of the agency to which the advisory committee 
reports, determines that such portion of such meeting may be closed to the public in accord- 
ance with . subsection (c) of section 552b of title 5, United States Code’. 

EFFECTIVE DATE 

Sec, 6. (a) Except as provided in subsection (b) of this section, the provisions of this 
Act shall take effect 180 days after the date of its enactment. 

(b) Subsection (g) of section 552b of title 5, United States Code, as added by section 
3(a) of this Act, shall take effect upon enactment. 

Approved September 13, 1976. 
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Access Official Infomnation 

' [Privy Council President Mr. Walter Baker introduced the Federal 
Govermnenfs Freedom of Information Bill in the House of Commons 
in October 1979. The official release on the occasion gave the following 
outline of the Bill], 

The iegislation is based on the principle that government information should be available 
to the people of Canada, that necessary exceptions to that principle should be limited and 
narrowly defined and that disputes over the application of those exceptions should be 
resolved independently of Government. 

It translates those principles into law by providing access to information except for 
precisely defined exemptions and judicial review of Government decisions to withhold 
information. 

Implementation of Freedom of Information Legislation will make Canada the first 
Federal Government with a British parliamentary system to open up Government records 
to the public by law. 

In the spirit of the new legislation, Mr. Baker also released today the Cabinet discussion 
papers on which the Freedom of Information Bill is based. Such discussion papers will be 
available routinely under Freedom of Information. 

Under the present system, there is no obligation on Government to release any informa- 
tion in its possession. Such information is normally withheld unless there is a positive 
decision to disclose it. Freedom of Information legislation will reverse that system. All 
Government information, except that specifically defined, must be disclosed when requested. 

Four areas of information held by the Government are exempted from disclosure. 
Within those areas the kinds of information to be exempted are narrowly defined. 

OBLIGATIONS OF GOVERNMENT 

The first area is obligations of government where the government could not carry out 
its responsibilities under the glare of publicity. This includes: 

(/) information obtained under international or federal-provincial agreements for 
confidentiality; 

(u) information which could reasonably be expected to affect adversely federal- 
provincial negotiations; 

{in) information reasonably expected to be injurious to international relations, defence, 
and efforts aimed towards detecting, preventing or suppressing subversive or 
hostile activities as defined in the Act; 

O'v) defined classes of information harmful to law enforcement responsibilities; 

(v) information relating to the safety of individuals; 

(W) information which would have a substantial adverse affect on economic interests 
of Canada, 

PROTECTION OF PRIVACY 

The second area is personal information. Since freedom of information must be balanced 
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against protection of an individual’s privacy, this legislation denies all access to personal 
iiiformatioii except where it relates to duties of government employees. An individual’s 
right of access to liis or her own file is now controlled under Part IV of the Canadian Pluman 
Rights Act. To both increase that access and further protect access by third parties, the 
.government will soon propose amendments to that Act and remove it from the' Human 
Rights Act. 

FINANCIAL, COMMERCIAL, SCIENTIFIC ANB TECHNICAL 

The third area is financial, commercial, scientific and technical information which could 
divulge trade secrets, harm the competitive position of companies or interfere with commer- 
cial contract negotiations. For the most part this includes information provided to the 
government by companies with the understanding it be kept confidential. 

OPERATIONS OF GOVERNMENT 

The fourth area concerns the operations of government and is intended to protect infor- 
mation needed for the decision-making process of government. It includes: 

(f) cabinet records other than discussion papers ; 

{ii) policy advice and recommendations from public servants; 

{iii) government testing procedures ; 

0>) legal opinions generated within the government; 

(v) existing statutory restrictions on disclosing information. 

Ministers may override any of the above exceptions but three; information obtained 
under an international or federal-provincial agreement of confidentiality; personal infor- 
mation ; or statutory restrictions. 

In every case when exemptable and non-exemptable information is included in the 
same document, the non-exemptable information will be made available when it is reason- 
ably practicable to do so. 

The following is a sample list of the kind of government documents that would be 
released on request under freedom of information : 

— Factual material of all kinds; 

— Cabinet discussion papers and some records of cabinet decisions; 

— Draft Bills after introduction and drafting instructions; 

— Consultants’ reports; 

— Programme evaluations and assessments; 

— Documents stating and explaining policies; 

-—Documents explaining decisions affecting persons ; 

-—Test reports, environmental impact statements, product testing results; 

— Technical and scientific research results and results of field research; 

— Statistical surveys; 

— Opinion. .survey results;' 

— Feasibility studies; 

— Cost figures and estimates; 

—Field reports, reports on operations, documents on the administration of Acts and 
of programmes; 

— Minutes of discussions with industry and industry briefs; 

— Internal government directives and manuals; 

—Administrative guidelines and instructions ; 
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— Ruling on interpretations; 

— Organisation charts; 

— Job descriptions; 

— Salary ranges of officials; 

— Details of contracts; 

—Terms of reference for any work contracted out or for studies of departmental 
programmes. 

The legislation calls for a two-tier review procedure of government refusals to disclose 
information under the Act. Any refusal could first be referred to an information commission- 
er with ombudsman-like powers to investigate the complaint and make recommendations to 
the department involved. The information commissioner could report to Parliament any 
time, if the government still refused to disclose the information, the applicant could appeal 
to the federal court for a ruling. 

Both the information commissioner and the court would be empowered to look at any 
documents involved. This is made possible by repealing section 41 of the Federal Court Act 
which enabled a minister to prohibit production of any document claimed to be injurious 
to international relations, national defence, national security or to be a confidence of cabinet 
by affidavit. 

The information commissioner and the court would determine if ministers were, in 
fact, proper in claiming exemptions under the Act when withholding information. 

The new Act would operate in the following manner: 

1. The government would provide ready access to publications explaining the kind of 
information that is available in the files of government institutions covered by the 
legislation. 

2. An individual or corporation could write to a government institution to request 
records, describing them as clearly as possible and including an application fee. 

3. Departmental officials would look for and find the records, and consider whether 
they are exemptable under the Act. The decision would be communicated to the 
applicant within 30 days normally. The minister would be empowered to waive 
exemptions in most cases. 

4. If unsatisfied by the response the applicant could take the case to an information 
commissioner for review. The information commissioner would look into the case 
and make a recommendation to both the minister and the applicant. 

5. If still unsatisfied, the applicant could take the case to the federal court for judicial 
review and decision. 

The government estimates the cost of the programme at between five and ten million 
dollars a year, depending on the number of requests for information under the Act. 

FREEDOM OF INFORMATION BILL 

Piirpose-^iClaiise 2 ) 

—Government information will be broadly available to the people of Canada. 

—Necessary exceptions will be limited and narrowly defined. 

— Disputes over the application of those exceptions will be resolved independently of the 
government. 

ACCESS TO INFORMATION 

—Government departments and agencies will provide descriptions of the kind of infor- 
mation in their control (Clause 5) 
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■ — Applicants requesting information apply to the appropriate department or agency. 
(Clause,6), 

—Government institutions normally have thirty days to either provide the information 
or inform the applicant why it can’t be provided. (Clauses 7«10) 

—Fees shall be paid on application, for reproducing records and for prolonged or 
difficult searches although they may be waived. (Clause 11) 

EXEMPTIONS FROM ACCESS (CLAUSES 13-25) 

—Four areas of information held by the government may be exempted from disclosure. 
Within those areas, the kinds of information to be exempted are defined. Most of 
the exemptions can be waived by the appropriate minister: 

1. Obligations of Government (Clauses 13-18): 

—Information obtained in confidence under international or federal-provincial agree- 
ments or arrangements, (Clause 13) 

—Information prepared for federal-provincial negotiations. (Clause 14) 

—Information relating to international relations and defence as defined. (Clause 15) 

— Law enforcement. (Clause 16) 

— Safety of individuals. (Clause 17) 

— Economic interests of Canada. (Clause 18) 

2. Personal Information (Clause 19) 

3. Financial, Commercial, Scientific and Technical Information (Clause 20) 

4. Operations of Government 21-15) 

— Cabinet records. (Clause 21) 

— Advice and recommendations from public servants. (Clause 22) 

— Government testing procedures. (Clause 23) 

— Legal opinions of government employees. (Clause 24) 

—Statutory restrictions on disclosure. (Clause 25) 

REVIEW PROCEDURE 

— Government refusal to disclose information may be referred to the information 
commissioner for Investigation. (Clauses 29-31) 

—The information commissioner may review complaints, see documents, recommend 
action and report directly to parliament. (Clauses 32-39) 

—Applicants may appeal government decisions to withhold information to the federal 
court for a decision. (Clauses 40-48) 

OTHER CHANGE 

— Repeal of Section 41 of the Federal Court Act. (Clause 70) 
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Freedom of information Bi!l 

y/. ':\The Federal GovernmenFs Freedom of Information BUI was 
iniroduced m the House of Commons in October 1979. The following 
is the text of the Bill.] 

An Act to extend the present laws of Canada that provide access to information under 
the control of the Government of Canada and to amend the Canada Evidence Act, the 
Federal Court Act and the Statutory Instruments Act. 

Her Majesty, by and with the advice and consent of the Senate and House of Commons 
of Canada, enact as follows: 

SHORT TITLE 

1. This Act may be cited as the Freedom of Information Act. 

PURPOSE OF ACT 

2. The purpose of this Act is to extend the present laws of Canada to provide a right of 
access to information in government records recognizing the principle that government 
information should be available to the public and recognizing that necessary exceptions to 
the principle should be limited and specific and that the application of those exceptions 
should be reviewed independently of government. 

INTERPRETATION 

3. In this. .Act, . 

“designated Minister”, in relation to any provision of this Act, means such member 
of the Queen’s Privy Council for Canada as is designated by the Governor in Council 
to act as the Minister for the purposes of that provision; 

“government institution” means any department or ministry of state of the Government 
of Canada listed in the schedule and any board, commission, body or office listed in the 
schedule; 

“head”, in respect of a government institution, means 

(a) in the case of a department or ministry of state listed in the schedule, the member of 
the Queen’s Privy Council for Canada presiding over that institution, or 

(b) in any other case, the person designated by order in council pursuant to this para* 
graph and for the purposes of this Act to be the head of that institution ; 

“Information Commissioner” means the Commissioner appointed under section 49 

“record” includes any correspondence, memorandum, book, plan, map, drawing, 
diagram, pictorial or graphic work, photograph, film, microform, sound recording, 
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videotape, machine readable record, and any other documentary material, regardless 
of physical form or characteristics, and any copy thereof. 

ACCESS TO GOVERNMENT RECORDS 

Right of Access 

4. Subject to this Act, every person who is. 

(a) a .Canadian citizen, 

.(b) a permaoeot resident within the meaning of the Immigration Act, 191 b, or 
(c) a corporation incorporated by or under a law of Canada or a province 

has a right to and shall, on request, be given access to any record under the control of a 
go veriinient institution. 

Information about Government institutions 

5. (!) The designated Minister shall cause to be published, on a periodic basis not less 
frequently than once each year, a publication containing 

(a) a description of the organization and responsibilities of each government institution, 
including details on the programmes and functions of each division or branch of 
each government institution. 

{b) a description of all classes of records under the control of each government institution 
in sufficient detail to facilitate the exercise of the right of access under this Act; and 
(c) the title and address of the appropriate officer for each government institution to 
whom requests for access to records under this Act should be sent. 

(2) The designated Minister shall cause the publication referred to in subsection (1) to 
be made available throughout Canada in conformity with the principle that every person 
is entitled to reasonable access thereto in order to be informed of the contents thereof. 

Requests for Access 

6. A request for access to a record under this Act shall be made in writing to the govern- 
ment institution that has control of the record and shall provide sufficient detail to enable 
an experienced employee of the institution to identify the record. 

7. Where access to a record is requested under this Act, the head of the government 
institution to which the request is made shall, subject to sections 8, 9 and 11, within thirty 
days after the request is received, 

(a) give written notice to the person who made the request as to whether or not access 
to the record or a part thereof will be given ; and 

(b) if access is to be given, give the person who made the request access to the record 
or part thereof. 

8. (1) Where a government institution receives a request for access to a record under 
this Act that the head of the institution considers should more appropriately have been 
directed to another government institution that has a greater interest in the record, the head 
of the institution may, within fifteen days after the request is received, transfer the request 
to the other government institution, in which case the head of the institution transferring 
the request shall give written notice of the transfer to the person who made the request. 

(2) For the purposes of section 7, where a request is transferred under subsection (p, the 
request shall be deemed to have been made to the government institution to which it was 
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^transferred on tiie day the government institution to which the request was originally made 
received it 

, (3) For the purposes of subsection (1), a government institution has a greater interest 
. in a record if 

{<^7) the record was originally produced in the institution; or 

. {b) in the case of a record not originally . produced by a government institution, the 
institution was the first institution to receive the record or a copy thereof. 

9. The head of a government institution may extend the time limit set out in section 7 
or subsection S(l) in respect of a request under this Act for a reasonable period of time, 
having regard to the circumstances, if 

(r/) the request is for a large number of records or necessitates a search through a large 
number of records and meeting the original time limit would unreasonably interfere 
with the operations of the government institution, or 

{b) consultations are necessary to comply with the request that cannot reasonably be 
completed within the original time limit 

by forthwith giving notice of the extension and the length of the extension to the person 
who made the request, which notice shall contain a statement that the person has a right to 
make a complaint to the Information Commissioner about the extension. 

10. (1) Where the head of a government institution refuses to give access to a record or a 
part of a record requested under this Act, the head of the institution shall state in the 
notice given in respect of the record under paragraph 1(a) 

(a) the specific provision of this Act on which the refusal was based or the provision 
on which a refusal could reasonably be expected to be based if the record existed ; 
and 

(b) that the person who made the request has a right to make a complaint to the Infor- 
mation Commissioner about the refusal, 

(2) The head of a government institution is not required under subsection (1) to indicate 
whether a record requested under this Act exists. 

(3) Where the head of a government institution fails to give access to a record or part 
of a record requested under this Act within the time limits set out in this Act the head of 
the institution shall, for the purposes of this Act, be deemed to have refused to give access 
to the record. 

11. (1) Subject to this section, a person who makes a request for access to a record 
under this Act shall pay 

(a) at the time the request is made, such application fee, not exceeding twenty-five 
dollars, as may be prescribed by regulation toward the costs of search for or produc- 
tion of the record and the costs of reviewing the record; and 

(b) before any copies are made, a reasonable fee, determined by the head of the govern- 
ment institution that has control of the record, reflecting the cost of reproducing 
the record or part thereof. 

(2) The head of a government institution to which a request for access to a record is 
made under this Act may, before giving access to the record, require, in addition to the fee 
payable under paragraph (l)(a), payment of an amount, calculated in the manner prescribed 
by regulation, for every hour in excess of five hours that is reasonably required to search for, 
produce or review the record. 
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(3) Where the head of a government institution requires , payment of an amount under 
subsection (2) in respect of a request for a record, the head of the institution may require 
that a reasonable proportion of that amount be paid as a deposit before the search, produc- 
tion or review of the record is undertaken. 

(4) Where the head of a government institution requires a person to pay an amount 
under siibsectioii (2) or (3), the head of the institution shall 

(a) give written notice to the person; and 

{h) in the notice, state that the person has a right to make a complaint to the Informa- 
tion Commissioner about the amount required. 

(5) The head of a government institution to which a request for access to a record is 
made under this Act may, in his discretion, waive the requirement to pay a fee or other 
amount or a part thereof under this section or may refund a fee or other amount or a part 
thereof paid under this section. 

Form of Access 

12. (1) Subject to subsection (2), a person who is given access to a record or a part 
thereof may, at the option of the person, 

(a) be given a copy of the record or part thereof ; or 

(b) examine the record or part thereof. 

(2) No copy of a record or part thereof shall be given under this Act where 

(a) it would not be reasonably practicable to reproduce the record or part thereof by 
reason of the length or nature of the record ; or 

{b) the making of such copy would involve an infringement of copyright other than 
copyright of Her Majesty in right to Canada. 

(3) Notwithstanding any other Act, there is no obligation to give access to a record 
under this Act in any language other than that in which it exists but where a record exists in 
both official languages of Canada, as declared in the Official Language Act, a person who is 
given access shall be given access in the official language of his choice. 

EXEMPTIONS 

Obligations of Government 

13. The head of a government institution shall refuse to disclose a record requested 
under this Act where the record contains information that was obtained in confidence under 
an agreement or arrangement 

{a) between the Government of Canada and the government of a foreign state or an 
international organization of states ; or 

ib) between the Government of Canada and the government of a province. 

14. The head of a government institution may refuse to disclose a record requested under 
this Act where the record contains information the disclosure of which could reasonably 
be expected to affect adversely federal-provincial negotiations, 

15. (1) The head of a government institution may refuse to disclose a record requested 
under this Act where the record contains information the disclosure of which could reason- 
ably be expected to be injurious to the conduct by Canada of international relations, the 
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defence of Canada or any state allied or associated with Canada or the efforts of Canada 
toward detecting, preventing or suppressing subversive or hostile activities, including, 
without restricting the generality of the foregoing, 

(a) information, assessments and plans concerning military tactics or strategy including 
exercises and operations aimed at preparing for hostilities or detecting, preventing or 
suppressing hostile or subversive activities ; 

(h) information concerning the military characteristics, capabilities or deployment of 
weapons or defence equipment, including any articles being designed, developed, 
produced or considered for use as weapons or defence equipment ; 

(c) information concerning the military characteristics, capabilities or role of any 
military force or any defence establishment, unit or personnel; 

(f/) intelligence obtained or prepared for 

(?) the defence of Canada or any state allied or associated with Canada, or 
(if) the detection, prevention or suppression of subversive or hostile activities; 

(e) intelligence respecting foreign states, international organizations of states or citizens 
of foreign states the release of which would interfere with the formulation of policy 
of the Government of Canada or the conduct by Canada of international relations; 

(/) information on methods of collecting, assessing or handling intelligence referred 
to in paragraphs (ci) and (c) and information on sources of such intelligence; 

(g) information on the positions of the Government of Canada, governments of 
foreign states or international organizations of states the release of which would 
interfere with international negotiations; 

(h) diplomatic correspondence exchanged with foreign states or international organi- 
sations of states, except correspondence the disclosure of which is consented to by 
the states or organizations involved; and 

(i) information relating to the communications systems of Canada and other states 
used 

(i) for the conduct by Canada of international relations, 

(//) for the defence of Canada or any state allied or associated with Canada, or 
(///) in relation to the efforts of Canada toward detecting, preventing or suppressing 
subversive or hostile activities. 

(2) In this section, 

(a) “the defence of Canada or any state allied or associated with Canada” includes the 
efforts of Canada toward detecting, preventing or suppressing activities of any 
person, group of persons or foreign state directed toward actual or potential attack 
or other hostile acts against Canada or any state allied or associated with Canada, 

■.'.■■and..' 

(/>) “subversive or hostile activities” means 
(/) espionage or sabotage. 

(//) activities of any person or group of persons directed toward the commission of 
terrorist acts in or against Canada or other states, 

(Hi) activities directed toward accomplishing governmental change within Canada 
or other states by the use of or the encouragement of the use of force, violence 
or any criminal means, 

(/)) activities directed toward gathering intelligence relating to Canada or any state 
allied or associated with Canada, and 

(r) activities directed toward threatening the safety of Canadians, employees of the 
Government of Canada or property of the Government of Canada. 
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16. The head of a government institution may refuse to disclose a record requested 
under this Act where the record contains 

(a) information obtained or prepared by any government institution or part of a 
government institution that is an investigative body specified in the regulations in 
the course of investigations pertaining to 
(i) the detection, prevention or suppression of crime, or 
(//) the enforcement of any law of Canada or a province; 

{b) information relating to investigative techniques or plans for specific lawful investi- 
gations; or 

(c) any other information the disclosure of which would be injurious to law enforce- 
ment, the conduct of lawful investigations or the security of penal institutions. 

17. The head of a government institution may refuse to disclose a record requested 
under this Act where the record contains information the disclosure of which could reason- 
ably be expected to threaten the safety of an individual. 

18. The head of a government institution may refuse to disclose a record requested 
under this Act where the record contains information the disclosure of which would have 
a substantial adverse effect on the economic interests of Canada including without restrict- 
ing the generality of the foregoing. 

(a) information relating to the currency, coinage or legal tender of Canada ; 

(b) information concerning a contemplated change in the rate of bank interest, tariff 
rates, taxes or duties or concerning the sale or acquisition of land or property; 
or 

(e) information relating to the regulation or supervision of financial institutions. 
Personal Information 

19. (1) The head of a government institution shall refuse to disclose a record requested 
under this Act where the record contains personal information respecting an identifiable 
individual including, without restricting the generality of the foregoing, 

{a) information relating to the race, national or ethnic origin, colour, religion, age 
or marital status of the individual; 

(b) information relating to the education or the medical, criminal or employment 
history of the individual or information relating to financial transactions in which 
the individual has been involved ; 

(c) any identifying number, symbol or other particular assigned to the individual; 

((7) the address, fingerprints or blood type of the individual; 

(e) the personal opinions or views of the individual; 

(/) correspondence sent to a government institution by the individual that is implicitly 
or explicitly of a private or confidential nature, and replies to such correspondence 
that would reveal the contents of the original correspondence, except correspondence 
and replies the disclosure of which are consented to by the individual; 

{g) the views ox opinions of another person in respect of the individual; and 

(/i) the name of the individual where it appears in a record together with other personal 
information relating to the individual or where the disclosure of the name itself 
would reveal information in respect of the individual. 

(2) Subsection (1) does not apply in respect of the following classes of information 

{a) information in respect of an individual who is or was an officer or employee of a 
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.government institutioii that relates to the position or functions of the individual 
. including. 

(i) the fact that the individual is or was an officer or employee of the government, 
institution. 

. (//). the title, business address andtelephone number of the indlvidoal. 

(ii7) the classification, salary range and responsibilities of the position held by the 
. individual, . 

(i» the name of the individual on a' document prepared by the individual In the 
course of employment, and 

(v) the personal opinions or views of the individual given in the course of employ- 
ment except where they are given in respect of another individual; 
ib) the terms of any contract of or for personal services under which an individual 
performs services for a government institution, and the opinions or views of the 
individual given in the course of the performance of such services except where 
they are given in respect of another individual; and 
(c) information relating to any discretionary benefit conferred on an individual, includ- 
ing the name of the individual and the exact nature of the benefit. 

Financiah Commercial Scientific and Technical Information 

20. (1) The head of a government institution may refuse to disclose a record requested 
under this Act where the record contains financial, commercial, scientific or technical 
information 

{a) the disclosure of which could reasonably be expected to result in information of the 
same kind no longer being supplied to the government institution, where the infor- 
mation was supplied to a government institution on the basis that the information 
be kept confidential and where it is in the public interest that information of that 
type continue to be supplied to the government institution; 

(/;) the disclosure of which could reasonably be expected to prejudice significantly the 
competitive position, or interfere significantly with contractual or other negotiations, 
of a person, group of persons, organization or government institution ; or 
(c) the disclosure of which could reasonably be expected to result in undue financial 
loss or gain by a person, group of persons, organization or government institution. 

(2) The head of a government institution may not, pursuant to subsection (1), refuse to 
disclose a record under the control of the institution that contains the results of product 
or environmental testing unless 

(a) the testing was done by the government institution as a service and for a fee; or 

(b) the head of the institution believes, on reasonable grounds, that the results are 
misleading. 

Operations of Government 

21, (1) The head of a government institution shall refuse to disclose a record requested 
under this Act if it falls within any of the following classes : 

{a) records containing proposals or recommendations submitted, or prepared for 
submission, by a Minister of the Crown to Council. 

{b) records containing agendas of Council or recording deliberations or decisions of 
Council; 

(c) records used for or reflecting consultations among Ministers of the Crown on 
matters relating to the making of government decisions or the formulation of govern- 
ment policy; 
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{d) records containing briefings to Ministers of the Crown in reiation to matters that 
are before, or are proposed to be brought before, Council or that are the subject 
of consultations referred to in paragraph (c); 

(e) draft legislation before its introduction in Parliament; and 

(/) records containing background explanations, analyses of problems or policy options 
submitted or prepared for submission by a Minister of the Grown to Council for 
consideration by Council in making decisions, before such decisions are made. 

(2) The head of a government institution shall refuse to disclose a record requested 

under this Act where the record contains information about the contents of any record 
referred, to, in subsection (1) . , 

(3) Subsections (1) and (2) do not apply in respect of any record 

(a) where disclosure of the record is authorized by the Prime Minister of Canada; or 

(b) where a request is made under this Act for access to the record more than twenty 
years after the record came into existence. 

(4) For the purposes of this section, ‘"Councir* means the Queen’s Privy Council for 
Canada, committees of the Queen’s Privy Council for Canada, Cabinet and committees of 
Cabinet. 

22. (1) The head of a government institution may refuse to disclose a record requested 
under this Act where the record contains advice or recommendations developed by a 
government institution or a Minister of the Crown or an account of the process of consulta- 
tion and deliberation in connection therewith, if the record came into existence less than 
twenty years prior to the request. 

(2) Subsection (1) does not apply in respect of a record or a part of a record that contains 
an account of, or a statement of the reasons for a decision made in the exercise of a discre- 
tionary power or in the exercise of an adjudicative function affecting the rights of a person. 

(3) The head of a government institution may not, pursuant to subsection (1), refuse 
to disclose a record under the control of the institution that contains the results of product 
or f;avironmental testing unless 

(a) the testing was done by the government institution as a service and for a fee; or 

(b) the head of the institution believes, on reasonable grounds, that the results are 
misleading. 

23. The head of a government institution may refuse to disclose a record requested 
under this Act where the record contains information relating to testing or auditing proce- 
dures or techniques or details of specific tests to be given or audits to be conducted if such 
disclosure would prejudice the use or results of particular tests or audits. 

24. The head of a government institution may refuse to disclose a record requested under 
this Act where the record contains information that is subject to a solicitor-client privilege. 

Statutory Restrictions 

25. The head of a government institution shall refuse to disclose a record requested under 
this Act where the record contains information that is required under any other Act of 
Parliament to be withheld from the general public or from any person not legally entitled 
thereto if the Act of Parliament 

{a) provides that the requirement to withhold information be exercised in such a manner 
as to leave no discretion in the matter; or 

(6) establishes particular criteria for withholding information or refers to particular 
types of information to be withheld^ 
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Severabiiity 

: 26. ■Motwitbstandiiig any other provision of this Act, where a request is made to a 
government institution for access to a record that the head of a the institution may refuse to 
disclose under this Act by reason of information contained in the record, the head of the 
institution shall disclose any part of the record that does not contain any such information 
and can reasonably be severed from any part containing such information. 

Generei^ 

27. The head of a government institution may refuse to disclose a record or a part of a 
record under the control of the institution if the head of the institution believes on reason- 
able grounds that the material in the record or part thereof will be published by the Govern- 
ment of Canada within ninety days from the time the request is made. 

28. The head of a government institution may, during the first year after the coming 
into force of this Act, refuse to disclose a record under the control of the institution that was 
in existence more than five years before the coming into force of this Act where, in the 
opinion of the head of the institution, to comply with a request for the record would un- 
reasonably interfere with the operations of the government institution. 

COMPLAINTS 

29. (1) Subject to this Act, the information Commissioner shall receive and investi- 
gate complaints 

(a) from persons who have been refused access to a record or part of a record requested 
under this Act; 

(b) from persons who have been required to pay an amount under subsection 11(2) or 
(3) that they consider unreasonable; 

(c) from persons who have requested access to records in respect of which time limits 
have been extended pursuant to subsection 9(1) where they consider the extension 
unreasonable; or 

(d) in respect of any other matter relating to requesting or obtaining access to records 
under this Act. 

(2) Nothing in this Act precludes the Information Commissioner from receiving and 
investigating complaints of a nature described in subsection (1) that are submitted by a 
person authorized by the complainant to act on behalf of the complainant, and a reference 
to a complainant in any other section includes a reference to a person so authorized. 

(3) Where the Information Commissioner is satisfied that there are reasonable grounds 
to investigate a matter relating to requesting or obtaining access to records under this Act, 
the Commissioner may initiate a complaint in respect thereof. 

30. A complaint under this Act shall be made to the Information Commissioner in 
writing unless the Commissioner authorizes otherwise and shall be made within one year 
from the time when the request for the record in respect of which the complaint is made 
was received. 

31. (1) The information Commissioner may refuse to investigate or may cease to investi- 
gate any complaint if, in the opinion of the Commissioner, 

(ti) the complaint is trivial, frivolous or vexatious; or 

(b) having regard to all the circumstances, investigation or further investigation is not 
necessary or reasonably practicable. 

(2) Where the Information Commissioner refuses to investigate or ceases to investigate 
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a complaint, the Commissioner shall inform the complainant of that fact with reasons 
therefor.,, 

INVESTIGATIONS 

32. Before commencing an investigation of a complaint under this Act, the Information 
Commissioner shall notify the head of the government institution concerned of the intention 
to carry out the investigation and shall inform the head of the institution of the substance 
of the , complaint. 

33. Subject to this Act, the Information Commissioner may determine the procedure 
to be followed in the performance of any duty or function of the Commissioner under 
this Act. 

34. (!) Every investigation by the Information Commissioner under this Act shall be 
conducted in private. 

(2) In the course of an Investigation by the Information Commissioner under this Act, 
the person who made the complaint under investigation and the head of the government 
institution concerned shall be given an opportunity to make representations to the Commis- 
sioner, but no one is entitled as of right to be present during, to have access to or to comment 
on representations made to the Commissioner by any other person. 

35. (1) The Information Commissioner has, in relation to the carrying out of the investi- 
gation of any complaint under this Act, power 

{a) to summon and enforce the appearance of persons before the Information Commis- 
sioner and compel them to give oral or written evidence on oath and to produce 
such documents and things as the Commissioner deems requisite to the full investi- 
gation and consideration of the complaint, in the same manner and to the same 
extent as a superior court of record; 

{b) to administer oaths; 

(c) to receive and accept such evidence and other information, whether on oath or by 
affidavit or otherwise, as the Information Commissioner sees fit, whether or not 
such evidence or information is or would be admissible in a court of law; 

{d) to enter any premises occupied by any government institution on complying with 
any security requirements of the institution relating to the premises ; 

(e) to converse in private with any person in any premises entered pursuant to para- 
graph (d) and otherwise carry out therein such inquiries within the authority of the 
Information Commissioner under this Act as the Commissioner sees fit; and 

(/) to examine or obtain copies of or extracts from books or other records found in 
any premises entered pursuant to paragraph (d) containing any matter relevant to 
the investigation. 

(2) The Information Commissioner may, during the investigation of any complaint 
under this Act, examine any record or other document or thing under the control of a 
government institution, and no information may be withheld from the Commissioner by 
any person on grounds of public interest or on any other grounds, 

(3) Except in a prosecution of a person for an offence under section 122 of the Cnmtnal 
Code (false statements in extra-judicial proceedings) in respect of a statement made under 
this Act, in a prosecution for an offence under this Act or in a review before the Federal 
Court— Trial Division under this Act or an appeal therefrom, evidence given by a person 
in proceedings under this Act and evidence of the existence of the proceedings is inadmissible 
against that person in a court or in any other proceedings. 

(4) Any person summoned to appear before the Information Commissioner pursuant 
to this section is entitled in the discretion of the Commissioner to receive the like fees and 
allowances for so doing as if summoned to attend before the Federal Court of Canada. 
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(5) Any document or thing produced pursuant to this section by any person or govern- 
merit institution shall be returned by the Information Commissioner within ten days after a 
request is made to the Commissioner by that person or government institution, but nothing 
in this subsection precludes the Commissioner from again requiring its production in 
accordance with this section. 

36. (I) If, on investigating a complaint in respect of a record under this Act, the Infor- 
mation Commissioner finds that the complaint is well-founded, the Commissioner shall 
provide to the head of the government institution that has control of the record a report 
, containing 

(r?) the findings of the investigation and any recommendations that the Commissioner 
considers appropriate; and 

(b) where appropriate, a request that, within a time specified therein, notice be given to 
the Commissioner of any action taken or proposed to be taken to implement the 
recommendations contained in the report or reasons why no such action has been 
or is proposed to be taken. 

(2) The Information Commissioner shall, after investigating a complaint under this 
Act, report to the complainant the results of the investigation, but where, pursuant to 
paragraph (1)(^), a notice has been requested of action taken or proposed to be taken in 
relation to the recommendation of the Commissioner arising out of the complaint, no 
report shall be made under this subsection until the expiration of the time within which 
the notice is to be given to the Commissioner. 

(3) Where, pursuant to paragraph (1) (b), a notice has been requested of action taken or 
proposed to be taken in relation to recommendations of the Information Commissioner 
arising out of a complaint and no such notice is received by the Commissioner within the 
time specified therefor or the action described in the notice is, in the opinion of the Commis- 
sioner, inadequate or inappropriate or will not be taken in a reasonable time, the Commis- 
sioner shall so advise the complainant in his report under subsection (2) and may include 
in the report such comments on the matter as he thinks fit. 

(4) Where, following the investigation of a complaint relating to a refusal to give access 
to a record requested under this Act, access is not given to the complainant, the Investigation 
Commissioner shall inform the complainant that the complainant has the right to apply to 
the Federal Court— Trial Division for a review of the matter investigated. 

REPORTS TO PARLIAMENT 

37. The Information Commissioner shall, within three months after the 3 1st day of 
December in each year, make a report to Parliament on the activities of the oifice during 
that year 

38. (1) The Information Commissioner may, at any time, make a special report to 
Parliament referring to and commenting on any matter within the scope of the powers, 
duties and functions of the Commissioner where, in the opinion of the Information Commis- 
sioner, the matter is of such urgency or importance that a report thereon should not be 
deferred until the time provided for transmission of the next annual report of the Commis- 
sioner under section 37. 

(2) Any report made pursuant to subsecdon (1) that relates to an investigation under 
this Act shall be made only after the procedures set out in section 36 have been followed in 
respect of the investigation. 

39. Every report to Parliament made by the Information Commissioner under section 

37 or 38 shall be made by being transmitted to the Speaker of the Senate and to the Speaker 
pf the House of Commons for tabling in those Houses, ^ 
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REVIEW BY THE FEDERAL COURT 

40. Any person wiio has been refused access to a record or part of a record requested 
under this Act may, if a complaint has been made to the Information Commissioner in 
respect of the refusal, apply to the Federal Court — ^Trial Division for a review of the matter 
within forty-five days after the time the results of an investigation of the complaint by the 
Information Commissioner are reported to the complainant under subsection 36(2) or 
within such further time as the Court may, either before or after the expiry of those forty- 
five days, fix or allow. ' 

41. The Information Commissioner may 

(a) apply to the Court, within the time limits prescribed in section 40, for a review of any 
refusal to disclose a record or part of a record requested under this Act in respect 
of which an investigation has been carried out by the Information Commissioner, 
if the Commissioner has the consent of the person who requested access to the 
■ record; 

{b) appear before the Court on behalf of any person who has applied for a review under 
section 40 ; 

(c) intervene in any review applied for under section 40; or 

{d) with leave of the Court, appear as a party to any review applied for under section 40. 

’ 42. (1) An application made under section 40 or 41 shall be heard and determined in a 
summary way. 

(2) Subject to this Act, the Federal Court Act and the Federal Court Rules applicable to 
motions before the Court apply in respect of applications made under section 40 or 41 
except as varied by special rules made in respect of such applications pursuant to section 46 
of the Federal Court Act, 

43. (1) In any proceedings before the Court arising from an application under section 
40 or 41, the Court shall take every reasonable precaution, including, when appropriate, 
receiving representations ex parte and conducting hearings in camera, to avoid the disclosure 
by the Court or any other person of 

{a) any information contained in a record the disclosure of which may be refused under 
this Act by reason of the class of records into which it falls ; or 

{b) any information on the basis of which the disclosure of a record or part of a record 
may be refused under this Act. 

(2) The Court may disclose to the appropriate authority information relating to an 
offence against any law of Canada or a province on the part of any officer or employee of a 
government institution, if in the opinion of the Court there is substantial evidence thereof. 

44. In any proceedings before the Court arising from an application under section 40 or 
41, the burden of establishing that access to a record or part of a record requested under 
this Act may be refused shall be on the government institution concerned. 

45. Where the Court determines that the head of a government institution is not entitled 
to refuse to disclose a record or part of a record requested under this Act, the Court shall 
order the head of the institution to disclose the record or part thereof, subject to such 
conditions as the Court deems appropriate, to the person who requested access to the record, 
or shall make such other order as the Court deems appropriate. 

46. Any application under section 40 or 41 relating to a record or part of a record that 
the head of a government institution has refused to disclose in accordance with paragraph 
13(a) or section 15 shall, on the request of the head of the institution, be heard and deter- 
mined by three judges of the Court. 

47. (1) Subject to subsection (2), the costs of and incidental to all proceedings in the 
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Court under this Act shall be in the discretion of the Court and shall iollovv the event unless 
the Court orders otherwise. 

(2) Where the Court is of the opinion that an application for review under section 40 or 
41 has raised an important new principle in relation to this Act, the Court shall order that 
costs be awarded to the applicant even if the applicant has not been successful in the result. 

48. For the purposes of sections 41 to 47, “Court” means the Federal Court— Trial 
Division. 

OFFICE OF THE INFORMATION COMMISSIONER 
Information Commissioner 

49. (1) The Governor in Council shall, by commission under the Great Seal, appoint an 
Information Commissioner after approval of the appointment by resolution of the Senate 
and House of Commons. 

(2) Subject to this section, the Information Commissioner holds office during good 
behaviour for a term of seven years, but may be removed by the Governor in Goimcil at 
any time on address of the Senate and House of Commons. 

(3) The Information Commissioner, on the expiration of a first or any subsequent term 
of office, is eligible to be re-appointed for a further term not exceeding seven years. 

(4) The information Commissioner ceases to hold office on attaining the age of sixty-five 
years. 

(5) Notwithstanding subsection (4), where the Governor in Council is of the opinion 
that it would be in the public interest for the Information Commissioner to continue to hold 
office beyond the age of sixty-five years, the Governor in Council may appoint the Commis- 
sioner for one further term, not exceeding five years, commencing at the time the Commis- 
sioner attains the age of sixty-five years. 

(6) In the event of the absence or incapacity of the Information Commissioner, or if the 
office of Information Commissioner is vacant, the Governor in Council may appoint 
another qualified person to hold office instead of the Commissioner for a term not exceeding 
six months, and that person shall, while holding such office, have all of the powers, duties 
and functions of the Information Commissioner under this or any other Act of Parliament 
and be paid such salary or other remuneration and expenses as may be fixed by the Governor 
in Council. 

50. (1) The Information Commissioner shall rank as and have all the powers of a deputy 
head of a department, shall engage exclusively in the duties of the office of Information 
Commissioner under this or any other Act of Parliament and shall not hold any other office 
under Her Majesty for reward or engage in any other employment for reward, 

(2) The Information Commissioner shall be paid a salary equal to the salary of the 
Chief justice of the Federal Court of Canada, including any additional salary authorized 
by section 20 of the Judges Act, and is entitled to be paid reasonable travel and living 
expenses incurred in the performance of duties under this or any other Act of Parliament. 

(3) The provision of the Public Service Superannuation Act, other than those relating to 
tenure of office, apply to the Information Commissioner, except that a person appointed as 
Information Commissioner from outside the Public Service, as defined in the Public Service 
Superannuation Act, may, by notice in writing given to the President of the Treasury Board 
not more than sixty days after the date of appointment, elect to participate in the pension 
plan provided in the Diplomatic Service (Special) Superannuation Act, in which case the 
provisions of that Act, other than those relating to tenure of office, apply to the Information 
Commissioner from the date of appointment and the provisions of the Public Service Super- 
annuation Act do not apply. 

(4) The Information Commissioner is deemed to be employed in the public service of 
Canada for the purposes of the Government Employees Compensation Act and any regulations 
made under section 7 of the Aeronautics Act, 
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Staff 

51. (1) Such officers and employees as are necessary to enable the information Commis- 
sioner to perform the duties and functions of the Commissioner under this or any other Act 
of Parliament shall be appointed in accordance with the Pubiic Service Employment Act 

(2) The Information Commissioner may engage on a temporary basis the services of 
persons having technical or specialized knowledge of any matter relating to the work of the 
Commissioner to advise and assist the Commissioner in the performance of the duties and 
functions of the Commissioner under this or any other Act of Parliament and, with the 
approval of the Treasury Board, may fix and pay the remuneration and expenses of such 
persons. 

Delegation 

52. (1) Subject to subsection (2), the Information Commissioner may authorize any 
person to exercise or perform, subject to such restrictions or limitation as the Commissioner 
may specify, any of the powers, duties or functions of the Commissioner under this Act 
except the power to delegate under this section and the powers, duties or functions set out 
in sections 36, 37 and 38. 

(2) The Information Commissioner may not delegate the investigation of any complaint 
resulting from a refusal by the head of a government institution to disclose a record or a 
part thereof pursuant to paragraph 13(^) or section 15 except to one of a maximum of two 
officers or employees of the Commissioner specifically designated by the Commissioner 
for the purpose of conducting such investigations. 

General 

53. The principal office of the Information Commissioner shall be in the National Capital 
Region described in the schedule to the National Capital Act. 

54. For the purpose of any investigation by the Information Commissioner under this 
or any other Act of Parliament, any information with respect to a person or an association 
of persons that is obtained under or in the course of the administration of any Act of Parlia- 
ment may, notwithstanding any privilege established under such Act, on the request of the 
Commissioner or any person acting on behalf or under the direction of the Commissioner, 
be communicated to the Commissioner or such other person, and the Commissioner and any 
person acting on behalf or under the direction of the Commissioner is entitled to inspect or 
have access to any statement or other writing containing any such information. 

55. The Information Commissioner and every person acting on behalf or under the 
direction of the Commissioner who receives or obtains information relating to any investi- 
gation under this or any other Act of Parliament shall, with respect to access to and the use 
of such information, comply with any security requirements applicable to, and take any oath 
of secrecy required to be taken by, persons who normally have access to and use of such 
information. 

56. Subject to this Act, the Information Commissioner and every person acting on 
behalf or under the direction of the Commissioner shall not disclose any information that 
comes to their knowledge in the performance of their duties and functions under this Act. 

57. (!) The Information Commissioner may disclose or may authorize any person acting 
on behalf or under the direction of the Commissioner to disclose information that, in the 
opinion of the Coininissioner, is necessary to 

{a) carry out an investigation under this Act; or 

{b) establish the grounds for findings and recommendations contained in any report 
under this Act. 

(2) The Information Commissioner may disclose to the appropriate authority informa- 
tion relating to an office against any law of Canada or a province on the part of any officer 
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or employee of a government institution if- in. the opinion of the Commissioner thereis 
siibsiantiai evidence. thereof. 

58. In carryi.ng out an investigation under this Act and in any report made to Parliament 
imder section 37 o.i: 38, the .Information Commissioner shall take every reasonable precaution 
to avoid the disclosure of, and shall not disclose, 

(u) any information contained in a record the disclosure of \vliicli may be refused under 
this Act by reason of the class of record into which it falls; or 

(/;) any infomation on the basis of which a record or a part of a record may be refused 
' under this Act. 

59. The Information Commissioner or any person acting on behalf or under the direc- 
tion of the Commissioner is not a competent or compellable witness, in respect of any matter 
coming to the knowledge of the Commissioner or that person as a result of performing any 
duties to founctions under this Act during an investigation, in any proceeding other than a 
prosecution for an offence under this Act, an offence under section 122 of the Criminal Code 
(iaise statements in extra-judicial proceedings) in respect of a statement made under this 
Act or in a review before the Federal Court — Trial Division under this Act or an appeal 
thereform. 

60. (1) No criminal or feivil proceedings lie against the Information Commissioner, or 
against any person acting on behalf or under the direction of the Commissioner, for any- 
thing done, reported or said in good faith in the course of the exercise or performance or 
purported exercise or performance of any power, duty or function of the Commissioner 
under this Act. 

(2) For the purposes of any law relating to libel or slander, 

{a) anything said, any information supplied or any document or thing produced in 
good faith in the course of an investigation by or on behalf of the Information 
Commissioner under this Act is privileged; and 

(h) any report made in good faith by the Information Commissioner under this Act 
and any fair and accurate account of the report made in good faith in a newspaper 
or any other periodical publication or in a broadcast is privileged. 


OFFENCES 

61. (I) No person shall obstruct the Information Commissioner or any person acting 
on behalf or under the direction of the Commissioner in the performance of the Commis- 
sioner's duties and functions under this Act. 

(2) Every pei’son who contravenes this section is guilty of an olfence and liable on sum- 
mary conviction to a fine not exceeding one thousand dollars. 


GENERAL 

62. This Act does not apply to 

{a) published material or material available for purchase by the public; 

{b) Library or museum material made or acquired and presented solely for reference or 
exhibition purposes; or 

(c) material placed in the Public Archives by or on behalf of persons or organizations 
other than government institutions. 
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63 . The designated Minister shall , . 

(a) cause to be kept under review the manner in which records under the control of 
government institutions are maintained and managed to ensure compliance with the 
provisions of this Act and the regulations relating to access to records; 

(b) prescribe such forms as may be required for the operation of this Act and the 
regulations; .and 

(c) cause to be prepared and distributed to government institutions guidelines concerning 
the operation of this Act and the regulations. 

64. The head of a government institution may by order designate one or more officers 
or employees of that institution to exercise or perform any of the powers, duties or functions 
of the head of the institution under this Act specified in the order. 

65. Notwithstanding any other Act of Parliament, no civil or criminal proceedings lie 
against the head of any government institution, or against any person acting on behalf or 
under the direction of the head of a government institution, and no proceedings lie against 
the Crown, for the disclosure in good faith of any record or any part thereof pursuant to 
this Act or for any consequences that flow from such disclosure. 

66. (1) The administration of this Act shall be reviewed on a permanent basis by such 
committee of the House of Commons, of the Senate or of both Houses of Parliament as 
may be designated or established by Parliament for that purpose. 

(2) The committee designated or established by Parliament for the purposes of subsection 
(1) shall, within three years after the coming into force of this Act, undertake a comprehen- 
sive review of the provisions and operation of this Act, and shall forthwith submit a report 
to Parliament thereon including a statement of any changes the Committee would recom- 
mend. 

67. This Act is binding on Her Majesty in right of Canada. 

68. (1) The Governor in Council may make regulations 

(a) prescribing a fee for the purpose of paragraph 11(1)(«) and the manner of calculat- 
ing an amount payable for the purpose of subsection 11(2); and 

ib) specifying investigative bodies for the purpose of paragraph 16(a). 

(2) The Governor in Council may, by order, amend the schedule by adding thereto 
any department, ministry of state, board, commission, body or office of the Government of 
Canada. 

CANADA EVIDENCE ACT 

69. The Canada Evidence Act is amended by adding thereto, immediately after section 
36 thereof, the following heading and section: 

Disclosure of Government Information 

36.1 (1) A Minister of the Crown or other person interested may object to the disclosure 
of information before a court, person or body with jurisdiction to compel the production of 
information by certifying orally or in writing to the court, person or body that the informa- 
tion should not be disclosed on the grounds of a specified public interest. 

(2) An objection to disclosure referred to in subsection (1) may be reviewed by a superior 
court, in which case the court may examine or hear the information in respect of which the 
objection was made and order its disclosure, subject to such restrictions or conditions as it 
deems appropriate, if it concludes that, in the circumstances of the case, the public interest 
in disclosure outweighs in importance the specified public interest. 
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(3) All obiectioii to disclosure referred to in subsection (1) made to a court, person or 
body other than a superior court shall be determined in accordance with subsection (2) but 
may only be reviewed, on application, by 

(a) the Federal Court— Trial Division, in the case of a person or body vested with power 
to compel production by or pursuant to an Act of Parliament if the person or body 
is not a court established under a law or a province; or 

(b) the trial division or trial court of the superior court of the province within which the 
court, person or body exercises its jurisdiction, in any other case 

(4) An appeal lies from a determination under subsection 

(<^) to the Federal Court of Appeal from a determination of the Federal Court— Trial 
Division; or' 

(/?) to the court of appeal of a province from a determination of a trial division or trial 
court of a superior court of a province. 

( 5 ) An appeal lies to the Supreme Court of Canada with leave of that Court from a 
determination of the Federal Court of Appeal or a court of appeal of a province under this 
section where the Supreme Court is of the opinion that the question involved in the case 
sought to be appealed is, by reason of its public importance on the importance of any issue 
of law or any issue of mixed law and fact involved in the question, one that ought to be 
decided by the Supreme Court or is, for any other reason, of such a nature or significance as 
to warrant decision by it. 

FEDERAL COURT ACT 

70. Section 41 of the Federal Court Act is repealed. 

STATUTORY INSTRUMENTS ACT 

71. (1) Subparagraph 27(c)(iii) of the Statutory Instruments Act is repealed and the 
following substituted therefor; 

“(///) any regulation or class of regulation where the Governor in Council is satisfied that 
the regulation or class of regulation is such that publication could reasonably be 
expected to 

(A) affect adversely federal provincial negotiations, or 

(B) be injurious to the conduct by Canada of international relations, the defence 

of Canada or any state allied or associated with Canada or the efforts of Canada 
towards detecting, preventing or suppressing subversive or hostile activities, 
as defined in subsection 15(2) of the /4c?;” 

(2) Subparagraph 21{d) (lY) of the said Act is repealed and the following substituted 
therefor: 

“(//) any statutory instrument or class of statutory instrument other than a regulation, 
where the Governor in Council is satisfied that the inspection thereof and the obtain- 
ing of copies thereof could reasonably be expected to 

(A) affect adversely federal-provincial negotiations, or 

(B) be injurious to the conduct by Canada of international relations, the defence 
of Canada or any state allied 

or associated with Canada or the efforts of Canada towards detecting, preven- 
ting or suppressing subversive or hostile activities, as defined in sub-section 
15 ( 2 ) of the Freedom of Information Act^ or*^ 
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CONSEQUENTIAL AMENDMENTS 

Canadian Human Rights Act 

72. Section 44 of Canadian Human Rights Act is repealed and the following substituted 
therefor: 

44, (1) Where any investigator of Tribunal requires the disclosure of any information 
and a Minister of the Crown or any other person interested objects to its disclosure, the 
Commission may apply to the Federal Court of Canada for a determination of the matter. 

(2) Where the Commission applies to the Federal Court of Canada pursuant to subsec- 
tion (1) and the Minister of the Crown or other person interested objects to the disclosure 
in accordance with section 36.1 of the Canada Evidence Act, the matter shall be determined 
in accordance with the terms of that section. 

(3) Where the Commission applies to the Federal Court of Canada pursuant to sub- 
section (i) but the Minister of the Crown or other person interested does not within ninety 
days thereafter object to the disclosure in accordance with section 36.1 of the Canada 
Evidence Act, the Court may take such action as it deems appropriate. 

COMMENCEMENT 

73. This Act or any section or sections of this Act shall come into force on a day or 
35 days to be fixed by proclamation. 

EXPLANATORY NOTES 

70: Section 41 of the Fedlem/ Co«r/ Xc/ reads as follows: 

“41, (1) Subject to the provisions of any other Act and to subsection (2), when a Minister 
of the Crown certifies to any court by affidavit that a document belongs to a class or contains 
information which on grounds of a public interest specified in the affidavit should be with- 
held from production and discovery, the court may examine the document and order its 
production and discovery to the parties, subject to such restrictions or conditions as it 
deems appropriate, if it concludes in the circumstances of the case that the public interest in 
the proper administration of justice outweighs in importance the public interest specified in 
the affidavit 

(2) When a Minister of the Crown certifies to any court by affidavit that the production 
or discovery of a document or its contents would be injurious to international relations, 
national defence or security, or to federal-provincial relations, or that it would disclose a 
confidence of the Queen’s Privy Council for Canada, discovery and production shall be 
refused without any examination of the document by the court.” 

Clause 71 : The relevant portions of section 27 of the Statutory Instruments Act at present 
read as follows: 

“27. The Governor in Council may make regulations. 

(c) subject to any other Act of the Parliament of Canada, exempting from the appli- 
cation of subsection (1) of section 11 

(iii) any regulation or class of regulation where the Governor in Council is satisfied 
that the regulation or class of regulation is such that in the interest of international 
relations, national defence or security or federal-provincial relations it should not 
be published, 

(d) precluding the inspection of and the obtaining of copies of 

(ii) any statutory instrument or class of statutory instrument other than a regula- 
tion, where the Governor in Council is satisfied that in the interest of international 
relations^ national defence or security or federal-provincial relations the inspection 
thereof and the obtaining of copies thereof s/m w/J be precluded, or” 
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Cimse 72 : Section 44 of the Canadian Human Rights Act at present reads as follows : 

■ ' 44. (1) Where' any investigator or Tribunal requires production of a 

document and a Minister of the Crown objects to its production or discovery. The Commission 
may apply to the Federal Court of Canada for a determination of the matter. 

(2) Where the Commission applies to the Federal Court of Canada pursuant to sub- 
section (1) and the Minister of Crown affidavit of the kind described in sub- 

section 4l{i) QT (2) of the Federal Court Act, the matter shall be determined in accordance 
with the terms of that section subject to such modification as the circumstances require. 

(3) where the Commission applies to the Federal Court of Canada pursuant to subsection 
(1) but the Minister of the Crown does not within ninety days thereafter 2?/^ an affidavit 
of the kind referred to in subsection (2), the Court may take such action as it deems appro- 
priate. 

SCHEDULE 
(Section 3) 

GOVERNMENT INSTITUTIONS 

Departments and Ministries of State 
Department of Agriculture 
Department of Communications 
Department of Consumer and Corporate Affairs 
Ministry of State for Economic Development 
Department of Employment and Immigration 
Department of Energy, Mines and Resources 
Department of the Environment 
Department of External Affairs 
Department of Finance 
Department of Fisheries and Oceans 
Department of Indian Affairs and Northern Development 
Department of Industry, Trade and Commerce 
Department of Insurance 
Department of Justice 
Department of Labour 
Department of National Defence 
Department of National Health and Welfare 
Department of National Revenue 
Post Office Department 
Department of Public Works 
Department of Regional Economic Expansion 
Ministry of State for Science and Technology 
Department of the Secretary of State 
Department of the Solicitor General 
Department of Supply and Services 
Department of Transport 
Department of Veterans Affairs 

Other Government Institutions 

Advisory Council on the Status of Women 
Agricultural Products Board 
Agricultural Stabilization Board 
Anti-Dumping Tribunal 
Atlantic Pilotage Authority * 
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Atomic Energy Control Board 
Bank of Canada 

Bilingual Districts Adviso.ry Board 
Blue Water Bridge Authority 

Board of Trustees of the Queen Elizabeth II Canadian Fund to Aid in Research on the 
Diseases of Children 
Bureau of Pension Advocates 
Canada Council ' 

Canada Deposit Insurance Corporation 

Canada Empolyment and Immigration Commission 

Canada Labour Relations Board 

Canada Mortgage and Housing Corporation 

Canadian Commercial Corporation 

Canadian Dairy Commission 

Canadian Film Development Corporation 

Canadian Forces 

Canadian Government Specifications Board 
Canadian Grain Commission 
Canadian Human Rights Commission 
Canadian Intergovernmental Conference Secretariat 
Canadian International Development Agency 
Canadian Livestock Feed Board 
Canadian Patents and Development Limited 
Canadian Penitentiary Service 
Canadian Pension Commission 

Canadian Radio-television and Telecommunications Commission 

Canadian Saltfish Corporation 

Canadian Transport Commission 

The Canadian Wheat Board 

Copyright Appeal Board 

Crown Assets Disposal Corporation 

Defence Construction (1951) Limited 

The Director of Soldier Settlement 

The Director, The Veterans* Land Act 

Economic Council of Canada 

Energy Supplies Allocation Board 

Export Development Corporation 

Farm Credit Corporation 

Federal Business Development Bank 

Federal Insolvency Trustee Agency 

Federal Mortgage Exchange Corporation 

Federal Provincial Relations Office 

Fisheries Prices Support Board 

The Fisheries Research Board of Canada 

Foreign Investment Review Agency 

Freshwater Fish Marketing Corporation 

Great Lakes Pilotage Authority, Ltd. 

Historic Sites and Monuments Board of Canada 
Immigration Appeal Board 
International Development Research Centre 
Laurentian Pilotage Authority 
Law Reform Commission of Canada 
Medical Research Council 
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Merchant Seamen, Compensation Board 

Metric Commission 

National Arts Centre Corporation 

National Battlefields Commission 

National Capital Commission 

National Design Council 

National Energy Board 

National Farm Products Marketing Council 

National Film Board 

National Harbours Board 

.National Library 

National Museums of Canada 

National Parole Board 

National Research Council of Canada 

Natural Sciences and Engineering Research Council 

Northern Canada Power Commission 

Northwest Territories Water Board 

Office of the Comptroller General 

Office of the Co-ordinator, Status ot Women 

Office of the Correctional Investigator 

Office of the Custodian of Enemy Property 

Pacific Pilotage Authority 

Pension Appeals Board 

Pension Review Board 

Prairie Farm Assistance Administration 

Prairie Farm Rehabilitation Administration 

Privy Council Office 

Public Archives 

Public Service Commission 

Public Service Staff Relations Board 

Public Works Land Company Limited 

Regional Development Incentive Board 

Restrictive Trade Practices Commission 

Royal Canadian Mint 

Royal Canadian Mounted Police 

The St. Lawrence Seaway Authority 

Science Council of Canada 

The Seaway International Bridge Corporation, Ltd. 

Social Sciences and Humanities Research Council 

Standards Council of Canada 

Statistics Canada 

Statute Revision Commission 

Superintendant of Bankruptcy 

Tariff Board 

Tax Review Board 

Textile and Clothing Board 

Treasury Board Secretariat 

Uranium Canada, Limited 

War Veterans Allowance Board 

Yukon Territory Water Board 
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Access to Official Informatiori 


{Introducing the Freedom of Information Bill in the Senate, in June 
1978, Senator the Hon, P.D, Durack, Attorney-General, made the 
following statement]. 


Hon, senators will be aware from public statements, such as the governor-generars 
speech at the opening of this parliament, of the Government's concern to ensure that the 
Australian community has access to official information where this can be done without 
endangering another overriding public interest. The interests of all sections of the commu- 
nity need to be taken into account by the government when it moves to widen the oppor- 
tunities for gaining access to official information. We have, however, been particularly 
mindful that any such initiatives must take account of those individuals and groups tradi- 
tionally seen as having specific claims to access to such information. Broadly these are: 
senators and members; the other levels of government in Australia; individuals, groups and 
organisations who seek information to allow them properly to pursue their legitimate 
interests— for example, those seeking to press claims to benefits, rights, or other entitle- 
ments — individuals and groups representing a particular section of society seeking legiti- 
mately to advocate their particular views with respect to matters of government policy; 
the media; and persons undertaking academic research. Obviously these categories 
overlap. 

There are, of course, many means properly open already, both within and outside the 
Parliament, by which official information can be obtained. Some involve compulsory 
processes, others are voluntary. Hon. senators will know that much official information is 
made available, for example, in answers to parliamentary questions, in ministerial policy 
statements, in second reading speeches, and by the tabling of papers and reports. In appro- 
priate cases Bills and reports are left to lie to promote informed public comment and 
debate. 

Ill the parliamentary statement of the Prime Minister (Mr. Malcolm Fraser) of 9 
December 1976 and the recent parliamentary statement on the setting up of legislation 
committees in the other place, references were made to a number of recent and proposed 
initiatives having a bearing on access to information such as draft guidelines on the handling 
of information requests by senators and members to departments and authorities; draft 
guidelines on appearances by public servants before party committees; and a study of the 
possible scope for improvement in the arrangements for provision of explanatory memo- 
randa on Bills. The statement of 9 December 1976 also contained guidelines on pre-election 
consultations by the opposition with officials. 

Existing extra-parliamentary avenues available to a member of the Australian community 
to obtain information are wide-ranging and include government material published and 
distributed through the Australian Government Publishing Service, such as the Common- 
wealth Record, as well as many types of material produced internally by departments and 
instrumentalities, and often distributed through the various liaison- advisory services of 
those departments and instrumentalities. 

In line with its recognition and overall concern that a member of the community may 
better protect his individual rights, the government has already been active in ensuring that, 
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when legislation was passed to establish an external review system, the citizen’s opportuni- 
ties for access to information were buttressed. Subject to the need, in the public interest, 
for confidentiality in certain circumstances, these recent measures such as the setting-up of 
the administrative appeals tribunal, the appointment of a Commonwealth ombudsman 
and, once commenced, the Administrative Decisions (Judicial Review) Act provide ways 
in which a member of the public can gain access to relevant official information not previous- 
ly available. Taken together, these legislative initiatives provide unparalleled opportunities 
for the redress of perceived grievances arising from administrative actions. The Common* 
wealth’s external review system is recognised as being one of the most advanced in the 
..'•■■world.' 

f now wish to inform Hon. senators of a number of recent decisions and further 
initiatives being taken by the government to provide additional arrangements for access to 
official information. 

POLICY INFORMATION AND POLICY DISCUSSION PAPERS 

The report of the Joint Committee on the Parliamentary Committee System recom- 
mended ‘that governments adopt the practice of presenting to the House of Representatives 
Green Papers and White Papers relating to proposed legislation’, and the Royal Commission 
on Australian Government Administration recommended 'that wider use be made of Green 
Papers to open up public debate before programs are hnalised.’ 

The Government has decided to formalise the practice of issuing policy information — 
White — and Policy discussion — Green Papers in appropriate cases and to use this termi- 
nology — policy information and policy discussion— in a uniform way so that in future 
a policy information paper will be an information document setting out the policy, philoso- 
phy and reasoning of government decisions affecting the community and which presents 
policy to which the government is firmly committed; and/or offers explanation to the 
general community of government decisions or intentions ; and/or indicates the broad lines 
of proposed legislation and possibly of future executive action ; and/or provides the factual 
basis for informed parliamentary and public debate. 

A policy discussion paper will be a discussion document setting out alternative courses 
of action and which indicates the policy options available in respect of a particular matter 
with a view to seeking the opinions of informed and interested parties; and/or presents 
tentative proposals or options for discussion but specifically and on its face does not 
commit the Government to adopt any of the options expressed in the paper; and/or gives 
the parliament an opportunity to address itself to policy matters before decisions are taken; 
and/or encourages public discussion while policy is still in the formative stage. Such papers 
will not be officially designated as policy information or policy discussion papers unless 
they are to be presented to the parliament. 

New instructions are being issued to ensure that, in the preparation of policy proposals 
for consideration by the government, Ministers and officials give specific consideration to 
what factual material and analysis embodied in documents which, because of an overriding 
public interest, the government would wish to retain as confidential, might be released 
publicly and whether or not such material might be presented suitably as a policy informa- 
tion or policy discussion paper. It needs to be recognised, of course, that issue of a policy 
discussion paper does not mean that particular action, such as issue of a policy information 
paper, will necessarily follow. 

Considerable effort and resources are involved in government information activities. 

In harmony with its twin desires for improved public access to information and greater 
efficiency and effectiveness in administration, the government has been giving some thought 
to current arrangements. 

In this regard, Hon. senators will be aware that the Royal Commission on Australian 
Government Administration made several recommendations relating to public access to 
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government information. In particular, it recommended that there be a review of depart- 
mental information programs. The government accepted this recommendation and each 
minister was asked to review the ways in which his or her department disseminates informa- 
tion to the public on government programs and activities. 

Following a preliminary examination of these matters, the government has decided to 
establish a small inter-departmental task force to make recommendations to ministers on 
the effectiveness of particular departmental information activities, including: information 
for disadvantaged groups; an examination of the most effective uses of printed material 
and the non-print media; methods of distribution; the role, operation and staffing of depart- 
mental information units; evaluation procedures in departments; means of recording 
information expenditure; and scope for cost recovery. 

The government has also decided to establish a small information unit to encourage 
more effective communication to the public oi government decisions and actions. This unit 
will have a similar role to that detmed for the government public relations office established 
In 1951 by the Menzies Government and which operated until 1975. These efforts will, the 
government expects, contribute to a continued improvement in access by the public to 
information on government activities. 

The Review of Post- Arrival Programmes and Services to Migrants has shown that ethnic 
groups have particular problems in obtaining access to information. As the Prime Minister 
announced on 30 May, the government will implement the Review’s recommendations 
including those relating to new and additional special information services for migrants. 
In this respect the government will move to strengthen coordination of information services 
and advice to ethnic groups. There will be an extensive survey of migrants’ need for informa- 
tion and its dissemination. Further, in accordance with the recommendations of the Review, 
steps will be taken to improve the ways in which migrants get information in areas of special 
need, including information relevant to employment, health, consumer protection, bail 
procedures, the Commonwealth ombudsman and legal aid. 

DEPARTMENTAL AND INSTRUMENTALITY ANNUAL REPORTS 

Hon. senators will be aware that, unlike many Commonwealth instrumentalities, depart- 
ments of state are not statutorily required to make annual reports for tabling in the parlia- 
ment. Nevertheless, some departments have done so. The Royal Commission on Australian 
Government Administration made several recommendations on this subject. The govern- 
ment has considered those recommendations and, in the interests of wider dissemination of 
information on the activities of government, has agreed that all departments produce 
annual reports. 

The detailed content of each annual report will be the responsibility of the permanent 
head concerned. An interdepartmental working party is being established to prepare broad 
guidelines on the desirable content of such reports, and to undertake a review of the range of 
financial information suggested by the Royal Commission, The working party will take 
into account the findings of the report of the joint committee on publications — August 1977 
— following its inquiry into the purpose, scope and distribution of the parliamentary papers 
series, and the implications of proposed freedom of information legislation. 

I should mention that the government has been concerned that there have, over many 
years, been delays in the tabling of some reports required by statute. It is obviously most 
desirable that these reports be available as quickly as possible after the end of the year to 
which they refer, not the least because of their assistance in providing information to Hon. 
senators. The Prime Minister has therefore recently written to all ministers specifically 
drawing this problem to their attention, with a view to ensuring that reports are presented 
to the parliament in proper time. 

A related aspect of the government’s administrative programme to facilitate the 
provision of information to its clients, the public, was its decision to establish the 
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Interdepartmental Committee on Improvement in the Quality of Services provided to the 
GeneraI;Public by, counter staff in Commonwealth departments. That Committee, which 
considered the, views of the Royal Commission on Australian Government Administration, 
investigated ways and means of improving the government’s counter services and put re- 
commendations to .the government.^ 

The government has reaffirmed its desire to upgrade the standard of counter staff facilities 
and improve counter staff services. Whilst .the government has endorsed a number of the 
committee’s recommendations and directed that departments and agencies implement them, 
it has also requested that additional studies be undertaken on some recommendations prior 
to further consideration by the government. The government will be making material, 
including the committee’s report available publicly once it has concluded its examination 
of the report’s recommendations. One particular initiative, however, should be mentioned 
in this statement. The government has commissioned preparation of a simple directory of 
the more common services provided by Commonwealth bodies, for use at counters. 

In addition to general access to material through normal governmental and departmental 
operations, information relevant to development of Commonwealth policies and prog- 
rammes is also made available to other levels of government in Australia, and to a consider- 
able raitge of representatives from the community, through advisory-consultative bodies 
which the Commonwealth has established or in which the Commonwealth participates. 

The establishment by this government of the Advisory Council for Inter-Government 
Relations, and agreement at the October 1977 Premiers Conference on new, broader consul- 
tative processes between the Commonwealth and the states on treaty matters and the use of 
the external affairs power, have proved noteworthy additions to the inter-governmental 
consultative processes. Such recently established bodies as the National Consultative Council 
on Social Welfare, the National Women’s Advisory Council, the Australian Ethnic Affairs 
Council, the National Aboriginal Conference and the National Labour Consultative Council 
are examples of the Government’s desire to bring a wide range of interest groups in the 
community into the policy advising processes of government. 

I now turn to significant legislative initiatives about to be taken by the government. 

FREEDOM OF INFORMATION BILL 

I shall be introducing later today the Freedom of Information Bill 1978 which is a 
unique legislative measure in a government system with a traditional Westminster type of 
responsible executive. The provisions of the Bill are based largely on the recommendations 
of the Interdepartmental Committee Report on Policy Proposals for Freedom of Information 
Legislation which was tabled in the parliament on 9 December 1976, 

Broadly stated, the Bill will give members of the public enforceable rights to access, 
subject to specified exceptions, to future documents in the possession of departments— other 
than the parliamentary departments— and of statutory authorities and other Commonwealth 
agencies, and to official documents in the possession of ministers. The person seeking the 
document will not be required to ‘prove an interest’ in that document and the procedures to 
gain properly authorized access will be kept as simple as possible. Access may be refused to 
documents where disclosure would be contrary to the public interest on one or more of the 
grounds set out in the Bill Except in specified circumstances the decision whether a document 
qualifies for exemption will be reviewable by the Administrative Appeals Tribunai 

The Bill would not prevent ministers and officials from providing access to documents, 
even though they qualify the exemption, where such access can properly be granted. It also 
requires in specified circumstances that access be granted to documents with exempt material 
exercised. In addition the Bill will require the publication or making available of information 
concerning the functions of departments, authorities and agencies, and of various materials 
such as procedural manuals, often referred to as ‘hidden law’ which may affect persons in 
their dealings with a government agency. 
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ARCHIVES BILL 

I shall also be introducing later today the Archives Bill 1978, ■ which replaces current 
administrative processes. It will statutorily establish the Australian archives and provide for: 
the preservation of government records of continuing value and of related material of 
national significance; and access by scholars and the public to the archival resources of the 
Commonwealth in accordance with the government’s access policy. Detailed descriptions of 
records and other archival materials— including those in the custody of other institutions— 
will be recorded in the Australian national register of records. 

The legislation will provide that the generality of government records more than 30 years 
old are to be made available for public access. Records to which the public is entitled to have 
access under the legislation will be recorded in an Australian national guide to archival 
material which will also include details of records hitherto made available under existing 
administrative arrangements and other archival materials of general public interest. The 
guide will be available for public inspection and, as an interim measure, while the guide is 
being compiled, the reference services of the Archives will be available to assist in identifying 
material to which the public is entitled to have access. 

In accordance with general arrangements to be approved by the Prime Minister, the 
minister responsible for the archives will be empowered, in consultation with the responsible 
government agency, to make whole classes of records which are less than 30 years old, 
available for public access, and to allow access, by persons for specified purposes, to records 
not otherwise available, 

Mr President, excessive secrecy would be unwholesome and inimical to the democratic 
process. Unfettered access to all official documents would make government impossible. 
The aim of the government initiatives I have announced is to balance the acknowledged 
interest of the public in obtaining increased access to official information against other 
public interests which require that certain information should remain confidential. Such a 
task is never completed and among other things costs need to be monitored. But the evolu- 
tionary process towards a more open governmental system is continuing as evidenced by the 
advances now announced. 
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The Freedom of Information Bill 

[Australia introduced the Freedom of Information Bill in the Senate 
in June 197S- The Bill is pending consideration by the Senate. Follow- 
ing is the text of the Bill.] 


A Bill for an Act 

To give to members of the public rights of access to official documents of the Govern- 
ment of the Commonwealth and of its agencies. 

Be it enacted by the Queen, and the Senate and House of Representatives of the Common- 
wealth of Australia, as follows: 


PART I~PREUMINARY 


Short me 

1. This Act may be cited as the Freedom oflnformatlon Act 1978. 


Commencement 

2. The several parts of this Act shall come into operation on such respective dates as 
are fixed by Proclamation. 


Interpretation 

3. (1) In this Act, unless the contrary intention appears : 

‘agency’ means a Department or a prescribed authority; 

‘applicant’ means a person who has made a request ; 

‘Department’ means a Department of the Australian Public Service other than the 
Department of the Senate, the Department of the House of Representatives, the Department 
of the Parliamentary Library, the Department of the Parliamentary Reporting Staff and the 
Joint House Department; 

‘document’ includes any written or printed matter, any map, plan or photograph, and 
any article or thing that has been so treated in relation to any sounds or visual images that 
those sounds or visual images are capable, with or without the aid of some other device, 
of being reproduced from the article or thing, and includes a copy of any such matter, 
map, plan, photograph, article or thing, but does not include library material maintained 
for reference purposes; 

‘document of an agency’ or ‘document of the agency’ means a document in the possession 
of an agency, or in the possession of the agency concerned, as the case requires, whether 
created in the agency or received in the agency; 

‘enactment’ means: 

{a) an Act; 

{b) an Ordinance of the Australian Capital Territorry, or 

(c) an instrument (including rules, regulations or by-laws) made under an Act or under 
such an Ordinance; 

‘exempt document’ means: 

{a) a document which, by virtue of a provision of Part IV, is an exempt document; 
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ib) a document in respect of which, by virtue of regulations made in accordance with 
section 5, an agency is exempt from the operation of this Act; or 

(c) an official document of a Minister that contains some matter that does not relate to 
the affairs of an agency or of a Department of State; 

‘exempt matter’ means matter the inclusion of which in a document causes the document 
' to be an exempt document ; 

‘officer’, in relation to an agency, includes a member of the agency or a member of the 
staff of the agency; 

‘officM document of a Minister’ or ‘official document of the Minister’ means a 
document in the possession of a Minister, or in the possession of the Minister concerned, 
as the case requires, that relates to the affairs of an agency or of a Department of State and, 
for the purposes of this definition, a Minister shall be deemed to be in possession of a 
document that has passed from his possession if he is entitled to access to the document and 
the document is not a document of an agency; 

‘Ombudsman’ means the Commonwealth Ombudsman; 

‘Ordinance’, in relation to the Australian Capital Territory or the Northern Territory, 
includes a law of a State that applies, or the provisions of a law of a State that apply, in 
the Territory by virtue of an enactment; 

‘prescribed authority’ means: 

ia) a body corporate, or an unincorporated body, established for a public purpose by, 
or in accordance with the provisions of, an enactment, other than : 

(0 an incorporated company or association; 

(/i) a body that, under sub-section (2), is not to be taken to be a prescribed authority 
for the purposes of this Act; 

(iii) the Australian Capital Territory Legislative Assembly; 

(Jv) the Legislative Assembly of the Northern Territory or the Executive Council of the 
Northern Territory; or 
(v) a Royal Commission ; 

(b) any other body, whether incorporated or unincorporated, declared by the regulations 
to be a prescribed authority for the purposes of this Act, being : 

(/) a body established by the Governor-General or by a Minister; or 
(/z) an incorporated company or association over which the Commonwealth is in a 
position to exercise control; 

(c) subject to sub-section (3), the person holding, or performing the duties of, an 
office established by an enactment; or 

(d) the person holding, or performing the duties of, an appointment declared by the 
regulations to be an appointment the holder of which is a prescribed authority for the 
purpose of this Act, being an appointment made by the Governor-General, or by a Minister, 
otherwise than under an enactment; 

‘principal officer’ means : 

(a) in relation to a Department—the person holding, or performing the duties of, the 
office of Permanent Head of the Department; and 

(b) in relation to a prescribed authority : 

{/ ) if the regulations declare an office to be the principal office in respect of the authority 
— the person holding, or performing the duties of, that office; or 
(ff) in any other case— -the person who constitutes that authority or, if the authority is 
constituted by 2 or more persons, the person who is entitled to preside at any meeting 
of the authority at which he is present ; 
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‘request’ means a request made in accordance with sub-section 13 (1); 

‘responsible Minister’ means: 

(a) in relation to a Department— the Minister administering the relevant Department 
of State;. 

(b) in relation to a prescribed authority referred to in paragraph (a) of the definition 
of ‘prescribed authority’— the Minister administering the enactment by which, or in accord- 
ance with the provisions of which, the prescribed authority is established ; 

(c) in relation to a prescribed authority referred to in paragraph (c) of that definition 
— the Minister administering the enactment by which the office is established; or 

(d) in relation to any other prescribed authority— the Minister declared by the regula- 
tions to be the responsible Minister in respect of that authority, 

or another Minister acting for and on behalf of that Minister; 

‘Tribunal’ means the Administrative Appeals Tribunal. 

(2) An unincorporated body, being a board, council, committee, sub-committee or other 
body established by, or in accordance with the provisions of, an enactment for the purpose 
of assisting, or performing functions connected with, a prescribed authority shall not be 
taken to be a prescribed authority for the purposes of this Act, but shall be deemed to be 
comprised within that prescribed authority. 

(3) A person shall not be taken to be a prescribed authority : 

(d) by virtue of his holding an office of member of the Australian Capital Territory 
Legislative Assembly, member of the Legislative Assembly of the Northern Territory 
or Administrator or Minister of the Northern Territory; or 
(b) by virtue of his holding, or performing the duties of : 

(i) a prescribed office; 

(/i) an office the duties of which he performs as duties of his employment as an officer 
of a Department or as an officer of or under a prescribed authority; 

(Hi) an office of member of a body; or 

(iv) an office established by an enactment for the purposes of a prescribed authority. 

(4) For the purposes of this Act, the Defence Force shall be deemed to be comprised in 
the Department of Defence. 

(5) For the purposes of this Act, the Commonwealth Police Force and the Police Force 
of the Australian Capital Territory shall each be deemed to be a prescribed authority. 

Act Not to Apply to Courts and Certain Tribunals 
4. For the purposes of this Act : 

(a) a court, or the holder of a judicial office or other office pertaining to a court in his 
capacity as the holder of that office, is not to be taken to be a prescribed authority or to be 
mcluded in a Department; 

(/;) a registry or other office of a court, and the staff of such a registry or other office in 
their capacity as members of that staff, shall not be taken to be part of a Department; 

ic) a tribunal, authority or body specified in this paragraph, or the holder of an office 
pertaining to such a tribunal, authority or body in his capacity as the holder of that office, 
is not to be taken to be a prescribed authority or to be mcluded in a Department, namely : 

(0 the Australian Conciliation and Arbitration Commission; 

(// ) the Industrial Registrar or a Deputy Industrial Registrar ; 

(in) the Flight Crew Officers Industrial Tribunal; 

(iv) the Public Service Arbitrator or a Deputy Public Service Arbitrator; and 

(v) the Coal Industry Tribunal or any other Tribunal, authority or body appointed 
in accordance with Part V of the Coal Industry Act 1946, and 
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(J) a registry or other office of, or under the charge of, a tribunal, authority or body 
referred to in paragraph (c), and the staff of such a registry or other office in their capacity 
as members of that staff, shall not be taken to be part of a Department, 

Exemption of Bodies by Regulations 
; 5. The regulations may provide that : 

{a) a specified body is to be deemed not to be a prescribed authority for the purposes of 
this Act; 

(fi) a body specified in accordance with paragraph {a) is, or is not, to be taken to be 
included in a specified agency; or 

(c) a specified agency is to be exempt from the operation of this Act in respect of docu- 
ments relating to specified functions or activities of the agency or in respect of documents 
of any other prescribed description, 

PART II— PUBLICATION OF CERTAIN DOCUMENTS AND INFORMATION 

Publication of Information Concerning Functions and Documents of Agencies 

6. (1) The responsible Minister of an agency shall ; 

(a) cause to be published, as soon as practicable after the commencement of this Part 
but not later than 12 months after that commencement, in a form approved by the Minister 
administering this Act : 

(/) a statement setting out particulars of the organization and functions of the agency, 
indicating, as far as practicable, the decision-making powers and other powers 
affecting members of the public that are involved in those functions and particulars 
of any arrangement that exists for consultation with, or representations by, bodies 
and persons outside the Commonwealth administration in relation to the formula- 
tion of policy in, or the administration of, the agency; and 

(z7) a statement of the categories of documents that are maintained in the possession of 
the agency; and 

(d) within 12 months after the publication, in respect of the agency, of the statement 
under sub-paragraph (i) or (ii) of paragraph (a) that is the first statement published under 
that sub-paragraph, and thereafter at intervals of not more than 12 months, cause to be 
published statements bringing up to date the information contained in the previous statement 
or statements published under that sub-paragraph. 

(2) A form approved by the Minister under sub-section (1) shall be such as he considers 
appropriate for the purpose of assisting members of the public to exercise effectively their 
rights under Part III. 

(3) The information to be published in accordance with this section may be published 
by including it in the publication knovm as the Commonwealth Government Directory. 

(4) Nothing in this section requires the publication of information that is of such a 
nature that its inclusion in a document of an agency would cause that document to be an 
exempt document 

(5) Sub-section (1) applies in relation to an agency that comes into existence after the 
commencement of this Part as if the references in that sub-section to the commencement of 
this Part were references to the day on which the agency comes into existence. 

Certain Documents to be Available for Inspection and Purchase 

7. (1) This section applies, in respect of an agency, to documents that are provided by 
the agency for the use of, or are used by, the agency or its officers in making decisions or 
recommendations, under or for the purposes of an enactment or scheme administered by the 
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agency, with respect to rights, privileges or benefits, ■ or ; to obligations, penalties or other 
detriments, to or for which, persons are or may be entitled or subject, being : , 

{a) manuals or other documents containing interpretations, rules, guidelines, practices 
or precedents; or 

{b) documents containing particulars of such a scheme, not being particulars contained 
in an enactment as published apart from this Act, 

but not including documents that are available to the public as published otherwise than by 
an agency or as published by another agency. 

(2) The principal officer of an agency shall : 

{a) cause copies of all documents to which this section applies in respect of the agency 
that are in use from time to time to be made available for inspection and for purchase by 
members of the public; 

{h) not later than 12 months after the commencement of this Part, cause to be published 
in the Gazette statement (which may take the form of an index) specifying the documents of 
which copies are, at the time of preparation of the statement, so available and the place or 
places where copies may be inspected and may be purchased ; and 

(<:) within 12 months after the publication of the statement under paragraph {b) and 
thereafter at intervals of not more than 12 months, cause to be published in the Gazette 
statements bringing up to date the information contained in the previous statement or 
statements. 

(3) The principal officer is not required to comply fully with paragraph (2) {a) before the 
expiration of 12 months after the date of commencement of this Part, but shall, before that 
time, comply with that paragraph so far as is practicable. 

(4) This section does not require a document of the kind referred to in sub-section (1) 
containing exempt matter to be made available in accordance with sub-section (2), but, 
if such a document is not so made available, the principal officer of the agency shall, if 
practicable, cause to be prepared a corresponding document, altered only to the extent 
necessary to exclude the exempt matter, and cause the document so prepared to be dealt with 
in accordance with sub-section (2). 

(5) Sub-sections (2) and (3) apply in relation to an agency that comes into existence after 
the commencement of this Part as if the references in those sub-sections to the commence- 
ment of this Part were references to the day on which the agency comes into existence. 

(6) In this section, ‘enactment’ includes an Ordinance of the Northern Territory or an 
instrument (including rules, regulations or by-laws) made under such an Ordinance. 

Unpublished Documents mi to be Published 

8. If a document required to be made available in accordance with section 7, being 
a document containing a rule, guideline or practice relating to a function of an agency, 
was not made available, and included in a statement in the Gazette, as referred to in that 
section, before the time (being more than 12 months after the date of commencement of this 
Part or the day on which the agency came into existence, whichever is the later) at which a 
person did, or omitted to do, any act or thing relevant to the performance of that function in 
relation to him (whether or not the time allowed for publication of a statement in respect of 
the document had expired before that time), that person, if he was not aware of that rule, 
guideline or practice at that time, shall not be subjected to any prejudice by reason only 
of the application of that rule, guideline or practice in relation to the thing done or omitted 
to be done by him if he could lawfully have avoided that prejudice had he been aware of that 
rule, guideline or practice. 

PART Iir—ACCESS TO DOCUMENTS 

Right of Access 

9. Subject to this Act, every person has a legally enforceable right to obtain access in 
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accordance with this ■ Act to : 

{a) a document of an agency^ other than an exempt document ; or 

lb) an official document of a Minister, other than an exempt document. ' 

Part not to Apply to Certain , Documents ■ 

10. (1) A person is not entitled to obtain accept under this Part to : 

(t'l) a document, or a copy of a document, where a period of 30 years has elapsed since 
the end of the year ending on 31 December in which the document came into existence; 

lb) a document that is open to public access, as part of a public register or otherwise, 
in accordance with another enactment, where that access is subject to a fee or other charge; 
or , 

(c) a document that is available for purchase by the public in accordance with arrange- 
ments made by an agency. 

(2) A personis not, entitled to, obtain accessunder this^Part' to a document that became a' 
document of an agency or an official document of a Minister before the date of commence- 
ment of this Part, except where access to the document by him is reasonably, necessary to 
enable a proper understanding of a document of an agency or an official document of a 
Minister he has lawfully had access. 

Documents in Certain Institutions 

1 1. (1) A document shall not be deemed to be a document of an agency for the purposes 
of this Act by reason of its being , 

(a) in the collection of war relics of the Commonwealth ■ within the meaning of the 
Australian IVar Memorial Act 19611 

(b) in the collection of library material maintained by the National Library of Australia ; 

or ' ■ ■ ■ ■ 

(c) in the custody of the Australian Archives (otherwise than as a document relating to 
the administration of the Australian Archives), 

if the document was placed in that collection, or in that custody, by or on behalf of a person 
(including a Minister or former Minister) other than an agency. 

(2) For the purposes of this Act, a document that has been placed in the custody of the 
Australian Archives, or in a collection referred to in sub-section (1), by an agency shall be 
deemed to be in the possession of that agency or, if that agency no longer exists, the agency 
to the functions of which the document is most closely related. 

(3) Notwithstanding sub-sections (1) and (2), records of a Royal Commission that are 
in the custody of the Australian Archives shall, for the purposes of this Act, be deemed 
to be documents of an agency and to be in the possession of the Department administered 
by the Minister administering the Royal Commissions Act 1902. 

(4) Nothing in this Act affects the provision of access to documents by the Australian 
Archives in accordance with the Archives Act 1978 . 

Access to Documents Apart from Act 

12. Nothing in this Act is intended to prevent or discourage Ministers and agencies from 
publishing or giving access to documents (including exempt documents), otherwise than as 
required by this Act, where they can properly do so or are required by law to do so. 

Requests for Access 

13. (1) A person who wishes to obtain access to a document of an agency or an official 
document of a Minister may make a request in writing to the agency or Minister for access to 
the document. 

(2) Subject to sub-section (3), a request shall provide such information concerning the 
document as is reasonably necessary to enable a responsible officer of the agency, or the 
Minister, as the case may be, to identify the document. 
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(3) Where a request is expressed to relate to all documents, or to all documents of a 
specified class, that contain information of a specified kind or relate to a specified subject- 
matter, compliance with the request may be refused if it would interfere unreasonably with 
the operations of the agency or the performance by the Minister of his functions, as the case 
may be, having regard to any difficulty that would exist in identifying, locating or coliating 
documents containing relevant information within the filing system of the agency or of the 

, office of the 'Minister. , , 

(4) It is the duty of an agency, where practicable, to assist a person who wishes to make a 
request, or has made a request that does not comply with this section or has not been directed 
to the appropriate agency or Minister, to make a request in a manner that complies with this 
section or to direct a request to the appropriate agency or Minister. 

(5) Where a request in writing is made to an agency for access to a document, the agency 
shall not refuse to comply with the request on the ground : 

{a) that the request does not comply with sub-section (2); or 

{b) that, in the case of a request of the kind referred to in sub-section (3), compliance 
with the request would interfere unreasonably with the operations of the agency, without 
first giving the applicant a reasonable opportunity of consultation with the agency with a 
view to the making of a request in a form that would remove the ground for refusal. 

Transfer of Requests 

14. (1) Where : 

{d) a request is made to an agency for access to a document; and 

{b) the document is not in the possession of that agency but is in the possession of another 
agency or the subject-matter of the document is more closely connected with the functions 
of another agency than with those of the agency to which the request is made, 
the agency to which the request is made may transfer the request to the other agency and 
inform the person making the request accordingly and, if it is necessary to do so in order 
to enable the other agency to deal with the request, send the document to the other 
agency. 

(2) Where a request is transferred to an agency in accordance with this section, it shall be 
deemed to be a request made to that agency and received at the time at which it was originally 
received. 

(3) 111 this section ‘agency’ includes a Minister. 

Requests Involving Use of Computers^ & c, 

15. (1) Where: 

{a) a request (including a request of the kind described in sub-section 13(3)) is duly 
made to an agency; 

{b) it appears from the request that the desire of the applicant is for information that is 
not available in discrete form in documents of the agency ; and 

(e) the agency could produce a written document containing the information in discrete 

/„form..'by ■ ■ ■ 

(0 the use of a computer or other equipment that is ordinarily available to the agency 
for retrieving or collating stored information; or 

(//) the making of a transcript from a sound recording held in the agency, 

the agency shall deal with the request as if it were a request for access to a written document 
so produced and containing that information and, for that purpose, this Act applies as if 
the agency had such a document in its possession. 

(2) An agency is not required to comply with sub-section (1) if compliance would inter- 
fere unreasonably with the operations of the agency. 
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Access to Documents to be Given on Request 
' 16. (1) Subject to this Act, where : 

(a) a request is duly made by a person to an agency or Minister for access to a document 
of the agency or an official document of the Minister ; and 

{b) any charge that, under the regulations, is required to be paid before access is granted 
has been paid, , 

the person shall be given access to the document in accordance with this Act. 

(2) An agency or Minister is not required by this Act to give access to a document at a 
time when the document is an exempt document. 

Time within which Formal Requests to be Decided 

17. If a request to an agency or Minister : 

(a) is made in writing and is expressed to be made in pursuance of this Act; and 

lb) is sent by post to the agency or Minister, or delivered to an officer of the agency or a 
member of the staff of the Minister, at an address of the agency or of the Minister, as the 
case may be, that is, under the regulations, an address to which requests made in pursuance 
of this Act may be sent or delivered in accordance with this section, 
the agency or Minister shall take all reasonable steps to enable the applicant to be notified 
of a decision on the request as soon as practicable but in any case not later than 60 days 
after the day on which the request is received by or on behalf of the agency or Minister. 

Forms oj Access 

18. (1) Access to a document may be given to a person in one or more of the following 
forms: 

(a) a reasonable opportunity to inspect the document; 

(b) provision by the agency or Minister of a copy of the document; 

(c) in the case of a document that is an article or thing from which sounds or visual 
images are capable of being reproduced, the making of arrangements for the person to hear 
or view those sounds or visual images; 

(d) in the case of a document by which words are recorded in a manner in which they 
are capable of being reproduced in the form of sound or in which words are contained in the 
form of shorthand writing or in codified form, provision by the agency or Minister of a 
written transcript of the words recorded or contained in the document. 

(2) Subiect to sub-section (3) and to section 20, where the applicant has requested access 
in a particular form, access shall be given in that form, 

(3) If the form of access requested by the applicant : 

{a) would inteifere unreasonably with the operations of the agency, or the performance 
by the Minister of his functions, as the case may be; 

{b) would be detrimental to the preservation of the document or, having regard to the 
physical nature of the document, would not be appropriate; or 

(c) would involve an infringement of copyright (other than copyright owned by the 
Commonwealth) subsisting in the document, 
access in that form may be refused and access given in another form. 

Deferment of Access 

19. (1) An agency which, or a Minister who, receives a request may defer the provision 
of access to the document concerned until the happening of a particular event (including the 
taking of some action required by law or some administrative action), or until the expira- 
tion of a specified time, where it is reasonable to do so in the public interest or having regard 
to normal and proper administrative practices. 

(2) Where the provision of access to a document is deferred in accordance with sub- 
section (1), the agency or Minister shall, in informing the applicant of the reasons for the 
decision, indicate, as far as practicable, the period for which the deferment will operate. 
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Deletion of Exempt Matter 
20. (1) Where: 

(^0 a decision is made not to grant a request for access to a document on the ground 
that it is an exempt document; 

{b) it is practicable for the agency or Minister to grant access to a copy of the document 
with such deletions as to make the copy not an exempt document; and 

(c) it appears from the request, or the applicant subsequently indicates, that the applicant 
would wish to have access to such a copy, 

the agency or Minister shall grant access to such a copy of the document. 

(2) Where access is granted to a copy of a document in accordance with sub-section (1) : 

(a) the applicant shall be informed that it is such a copy and also informed of the 
provision of this Act by virtue of which any matter deleted is exempt matter ; and 

(b) section 22 does not apply to the decision that the applicant is not entitled to access to 
the whole of the document unless the applicant requests the agency or Minister to furnish 
to him a notice in writing in accordance with that section. 

Decisions to be made by Authorized Persons 

2.1. A decision in respect of a request made to an agency may be made, on behalf of the 
agency, by the responsible Minister or the principal officer of the agency or, subject to the 
regulations, by an officer of the agency acting within the scope of authority exercisable by 
him in accordance with arrangements approved by the responsible Minister or the principal 
officer of the agency. 

Reasons and other Particulars of Decisions to be gi mi 

22. (1) Where, in relation to a request for access to a document or an agency or an 
official document or a Minister, a decision is made under this Part that the applicant is not 
entitled to access to the document in accordance with the request or that provision of access 
to the document be deferred, the agency or Minister shall cause the applicant to be given 
notice in writing of the decision, and the notice shall : 

{a) state the findings on any material questions of fact, referring to the material on which 
those findings were based, and the reasons for the decision; 

(/>) where the decision relates to a document of an agency ; state the name and designa- 
tion of the person giving the decision; and 

(c) inform the applicant of his right to apply for a review of the decision. 

(2) An agency or Minister is not required to include in a notice under sub-section (1) 
any matter that is of such a nature that its inclusion in a document of an agency would cause 
that document to be an exempt document. 

. PART IV— EXEMPT DOCUMENTS 

Documents Affecting National Security Defence, International Relations and Relations with 
States 

23. (1) A document is an exempt document if disclosure of the document under this 
Act would be contrary to the public interest for the reason that the disclosure : 

(^7) would prejudice : 

(/) the security of the Commonwealth; 

(z7) the defence of the Commonwealth; 

(z7/) the international relations of the Commonwealth; or 
(iv) relations between the Commonwealth and any State; or 

(b) would divulge any information or matter communicated in confidence by or on behalf 
of the Government of another country or of a State to the Government of the Commonwealth 
or a person receiving the communication on behalf of that Government. 
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(2) Where a Minister is satisfied that the disclosure under this Act of a document would 
be contrary to the public interest for a reason referred to in sub-section (1), he may sign a 
certificate to that effect and such a certificate, so long as it remains in force, establishes 
conclusively that the document is an exempt document referred to in sub-section (1). 

(3) Where a Minister is satisfied as mentioned in sub-section (2) by reason only of matter 
contained in a particular part or particular parts of a document, a certificate under that sub- 
section in respect of the document shall identify that part or those parts of the document as 
containing the matter by reason of which the certificate is given. 

(4) The responsible Minister of an agency may, either generally or as otherwise provided 
by the instrument of delegation, by writing signed by him, delegate to the principal officer 
of the agency his powers under this section in respect of documents of the agency. 

(5) A power delegated under sub-section (4), when exercised by the delegate, shall, for 
the purposes of this Act, be deemed to have been exercised by the responsible Minister, 

(6) A delegation under sub-section (4) does not prevent the exercise of a power by the 
responsible Minister. 

Cabinet Documents 

24. (1) A document is an exempt document if it is : 

(a) a document that has been submitted to the Cabinet for its consideration or is propos- 
ed by a Minister to be so submitted ; 

(i5>) an official record of the Cabinet; 

(c) a document that is a copy of, or a part of, a document referred to in paragraph (t?) or 
(6): or 

(d) a document the disclosure of which would involve the disclosure of any deliberation 
or decision of the Cabinet, other than a document by which a decision of the Cabinet was 
officially published. 

(2) For the purposes of this Act, a certificate signed by the Secretary to the Department 

of the Prime Minister and Cabinet certifying that a document is one of a kind referred to in 
a paragraph of sub-section (1) establishes conclusively that it is an exempt document of that 
kind.' ■ ■ . . ■ . 

(3) Where a document is a document referred to in paragraph (1) {d) by reason only of 
matter contained in a particular part or particular parts of the document, a certificate under 
sub-section (2) in respect of the document shall identify that part or those parts of the docu- 
ment as containing the matter by reason of which the certificate is given. 

(4) Sub-section (1) does not apply to a document by reason of the fact that it was 
submitted to the Cabinet for its consideration or is proposed by a Minister to be so submitted 
if it was not brought into existence for the purpose of submission for consideration by the 
Cabinet. 

(5) A reference in this section to the Cabinet shall be read as including a reference to a 
committee of the Cabinet. 

Executive Council Documents 

25. (1) A document is an exempt document if it is : 

(a) a document that has been submitted to the Executive Council for its consideration 
or is proposed by a Minister to be so submitted; 

{b) an official record of the Executive Council; 

(c) a document that is a copy of, or of a part of, a document referred to in paragraph (a) 
or (b); or 

(d) a document the disclosure of which would involve the disclosure of any deliberation 
or advice of the Executive Council, other than a document by which an act of the Governor- 
General acting with the advice of the Executive Council, was officially published. 

(2) For the purposes of this Act, a certificate signed by the Secretary to the Executive 
Council or a person performing the duties of the Secretary, certifying that a document is 
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one of a kind referred to in a paragraph of sub-section (1) establishes conclusively that It is 
an exempt document of that kind. 

(3) Where a document is a document referred to in paragraph (1) {d) by reason only of 
matter contained in a particular part or particular parts of the document, a certificate under; 
sub-section (2) in, respect of the document shall identify that part or those parts of the 
document as containing the matter by reason of which the certificate is given. 

(4) Sub-section (1) does not apply to a document by reason of the fact that it was submit- 
ted to the Executive Council for its consideration, or Is proposed by a Minister to be so, 
submitted, if it was not brought into existence for the purpose of submission for considera- 
tion by the Executive Council. 

Internal Working Documents 

26, (1) Subject to this section, a document Is an exempt document if it is a document 
the disclosure of which under this Act : 

(a) would disclose matter In the nature of, or relating to, opinion, advice or recommenda- 
tion obtained, prepared or recorded, or consultation or deliberation that has taken place, 
in the course of, or for the purposes of, the deliberative processes involved in the functions 
of an agency or Minister or of the Government of the Commonwealth; and 

(^) would be contrary to the public interest 

(2) In the case of a document of the kind referred to in sub-section 7(1), the matter 
referred to in paragraph (l)(a) of this section does not include matter that is used or to be 
used for the purpose of the making of decisions or recommendations referred to in sub- 
section 7(1). 

(3) This section does not apply to a document by reason only of purely factual material 
contained in the document 

(4) This section does not apply to : 

(a) reports (including reports concerning the results of studies, surveys or tests) of scienti- 
fic or technical experts, whether employed within an agency or not, including reports express- 
ing the opinions of such experts on scientific or technical matters; 

(b) reports of a prescribed body or organization established within an agency; or 

(c) the record of, or a formal statement of the reasons for, a final decision given in the 
exercise of a power or of an adjudicative function. 

(5) Where a decision is made under Fart III that an applicant is not entitled to access to 
a document by reason of the application of this section, the notice under section 22 shall 
state the ground of public interest on which the decision is based. 

Documents Affecting Enforcement or Administration of the Law 

27. A document is an exempt document if its disclosure under this Act would, or would 
be reasonably likely to : 

(a) prejudice the investigation of a breach or possible breach of the law or the enforce- 
ment or proper administration of the law in a particular instance; 

(^) prejudice the fair trial of a person or the impartial adjudication of a particular case; 

(c) disclose, or enable a person to ascertain, the identity of a confidential source of infor- 
mation In relation to the enforcement or administration of the law; 

(d) disclose methods or procedures for preventing, detecting, Investigating, or dealing 
with matters arising out of, breaches or evasions of the law, the disclosure of which would, 
or would be reasonably likely to, prejudice the effectiveness of those methods or precedures; 

(e) endanger the lives or physical safety of persons engaged in or in connexion with 
law enforcement. 

Documents to which Secrecy Provisions of Enactments Apply 

28. (1) A document is an exempt document if it is a document to which a prescribed 
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provision of an enactment, being a provision' prohibiting or restricting disclosure of the 
document or of information or other matter contained in the document, applies. 

(2) In this section, ‘enactment’ includes an Ordinance of the Northern Territory or an 
instrument (including rules, regulations or by-laws) made under such an Ordinance. 

Certain Documents Concerning Operations of Agencies 

29. A document is an exempt document if its disclosure under this Act would be cont- 
rary to the public interest by reason that the disclosure would have a substantial adverse 
effect on the financial, property or staff management interests of the Commonwealth or of an 
agency or would otherwise have a substantia! adverse effect on the efficient and economical 
conduct of the affairs of an agency. 

Documents Affecting Personal Privacy 

30. (1) A document is an exempt document if its disclosure under this Act would involve 
the unreasonable disclosure of information relating to the personal affairs of any person 
(including a deceased person). 

(2) Subject to sub-section (3), the provisions of sub-section (1) do not have effect in 
relation to a request by a person for access to a document by reason only of the inclusion 
in the document of matter relating to that person. 

(3) Where a request is made to an agency or Minister for access to a document of the 
agency, or an official document of the Minister, that contains information of a medical or 
psychiatric nature concerning the person making the request and it appears to the principal 
officer of the agency, or to the Minister, as the case may be, that the disclosure of the infor- 
mation to that person might be preiudicial to the physical or mental health or well-being of 
that person, the principal officer or Minister may direct that access to the document, so far 
as it contains that information, that would otherwise be given to that person is not to be 
given to him but is to be given instead to a medical practitioner to be nominated by him. 

Documents Affecting Legal Proceedings or Subject to Legal Professional Privilege 

31. (1) A document is an exempt document if its disclosure under this Act would be 
reasonably likely to have a substantial adverse effect on the interests of the Commonwealth 
or of an agency in or in relation to pending or likely legal proceedings. 

(2) A document is an exempt document if it is of such a nature that it would be privileged 
from production in legal proceedings on the ground of legal professional privilege. 

(3) A document of the kind referred to in sub-section 7(1) is not an exempt document by 
virtue of sub-section (2) of this section by reason only of the inclusion in the document of 
matter that is used or to be used for the purpose of the making of decisions or recommenda- 
tions referred to in sub-section 7(1). 

Documents Relating to Trade Secrets See, 

32. f 1 ) A document is an exempt document if its disclosure under this Act would disclose 
information concerning a person in respect of his business or professional affairs or concern- 
ing a business, commercial or financial undertaking, and : 

(a) the information relates to trade secrets or relates to other matter the disclosure of 
which under this Act would be reasonably likely to expose the person or undertaking 
unreasonably to disadvantage; or 

(b) the disclosure of the information under this Act would be contrary to the public 
interest by reason that the disclosure would be reasonably likely to impair the ability of the 
Commonwealth or of an agency to obtain similar information in the future. 

(2) The provisions of sub-section ( 1) do not have effect in relation to a request by a person 
for access to a document by reason only of the inclusion in the document of information 
concerning that person in respect of his business or professional affairs or of information 
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concerning a business, commercial or financial undertaking of wlilcli that person, or a person 
on whose behalf that person made the request, is the proprietor. 

Documenis Affecting Notional Economy 

33. A document is an exempt document if its disclosure under this Act would be contrary 
to the public interest by reason that it would be reasonably likely to have a substantial 
adverse effect on the national economy. 

Documents Containing Material Obtained in Confidence 

34. A document is an exempt document if its disclosure under this Act would constitute 
a breach of confidence. 

Documents Disclosure of which would be Contempt of Farliament or Contempt of Court 

35. A document is an exempt document if public disclosure of the document would, 
apart from this Act and any immunity of the Crown : 

(rO be in contempt of court; 

(h) be contrary to an order made or direction given by a Royal Commission or by a 
tribunal or other person or body having power to take evidence on oath; or 

(c) infringe the privileges of the Parliament of the Commonwealth or of a State or of a 
House of such a Parliament or of the Legislative Assembly of the Northern Territory. 

Privileged Documents 

36. (1) Where the Attorney-General is satisfied that the disclosure under this Act of a 
particular document, or of any document included in a particular class of documents, would 
b 2 contrary to the public interest on a particular ground, being a ground that could form the 
basis for a claim by the Crown in right of the Commonwealth in a judicial proceeding that 
the contents of the document, or of a document included in that class, as the case may be, 
should not be disclosed, he may sign a certificate that he is so satisfied, specifying in the 
certificate the ground concerned, and, while such a certificate is in force, but subject to Part 
V, the document, or every document included in that class, as the case may be, is an exempt 
document. 

(2) A certificate under sub-section (1) in relation to a particular document shall be 
deemed to refer also to every document that is substantially identical to that document. 

PART V — REVIEW OF DECISIONS 

Applications to Administrative Appeals Tribunal 

37. (1) Application may be made to the Administrative Appeals Tribunal for review of a 
decision refusing to grant access to a document in accordance with a request or deferring the 
provision of access to a document. 

(2) iibject to sub-section {3), in proceedings under this part, the Tribunal has power, 
in addition to any other power, to review any decision that has been made by an agency or 
Minister in respect of the request and any decision of the Attorney-General to give a certi- 
ficate under section 36 that is applicable to the document and to decide any matter in relation 
to the request that, under this Act, could have been or could be decided by an agency or 
Minister, and any decision of the Tribunal under this section has the same effect as a decision 
of the agency or Minister. 

(3) Where, in proceedings under this section, it is established that a document is an 
exempt document, the Tribunal does not have power to decide that access to the document, 
so far as it contains exempt matter, is to be granted. 

(4) The powers of the Tribunal do not extend to reviewing a decision of an agency or 
Minister, for the purposes of sub-section 26(1), that the disclosure of a document would be 
contrary to the public interest. 
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(5) Where, under a provision of Part IV, it is provided that a certificate of a specified 
kind establishes conclusively, for the purposes of this Act, that a document is an exempt 
document and such a certificate has been given in respect of a document, the powers of the 
Tribunal do not extend to reviewing the decision to give the certificate or the existence of 

proper grounds for the giving of the certificate. 

(6) The powers of the Tribunal under this section extend to matters relating to charges 
payable under this Act In relation to a request. 

Internal Review 

38. (1) Where a decision has been made, in relation to a request to an agency, otherwise 
than by the responsible Minister or principal officer of the agency (not being a decision on a 
review under this section), the applicant may, within 28 days after the day on which notice 
of the decision was given to the applicant in accordance with section 22, apply to the principal 
officer of the agency for a review of the decision in accordance with this section. 

(2) A person is not entitled to apply to the Tribunal for a review of a decision in relatior 
to which sub-section (1) applies unless — 

{a) he has made an application under that sub-section in relation to the decision ; and 

{b) he has been informed of the result of the review or a period of 14 days has elapsed 
since the day on which he made that application. 

(3) Where an application for a review of a decision is made to the principal officer 
in accordance with sub-section (1), he shall forthwith arrange for himself or a person (not 
being the person who made the decision) authorized by him to conduct such reviews to 
review the decision and to make a fresh decision on the original appfication. 

(4) Where : 

(a) an application for a review of a decision has been made in accordance with sub- 
section (1); and 

{b) the applicant has not been informed of the result of the review within 14 days after 
the day on which he made that application, 

an application to the Tribunal for a review of the decision may be treated by the Tribunal 
as having been made within the time allowed under the Administrative Appeals TnbmalAct 
1975 if it appears to the Tribunal that there was no unreasonable delay in making the 
application to the Tribunal. 

Application to Tribunal where Decision Delayed 

39. (1) Subject to this section, where : 

{a) a request has been made to an agency or Minister in accordance with section 17; 

{b) a period of 60 days has elapsed since the day on which the request was received by or 
on behalf of the agency or Minister; and 

(c) notice of a decision on the request has not been received by the applicant, 
the principal officer of the agency or the Minister shall, for the purpose of enabling an appli- 
cation to be made to the Tribunal under section 37, be deemed to have made, on the last 
day of that period, a decision refusing to grant access to the document. 

(2) Where a complaint is made to the Ombudsman under the Ombudsman Act 1976 
concerning failure to make and notify to the applicant a decision on a request (whether the 
complaint was made before or after the expiration of the period referred to in sub-section 
(1) ), an application to the Tribunal under section 37 of this Act by virtue of this section shall 
not be made before the Ombudsman has informed the applicant of the result of the complaint 
in accordance with section 12 of the Ombudsman Act 1976. 

(3) Where such a complaint is made before the expiration of the period referred to in 
sub-section (1) , the Ombudsman, after having investigated the complaint, may, if he is of 
the opinion that there has been unreasonable delay by an agency in connexion with the 
request, grant to the applicant a certificate certifying that he is of that opinion, and, if the 
Ombudsman does so, the principal officer of the agency or the Minister, as the case requires, 
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shall, for the purposes of enabling application to be made to the Tribunal under section 37, 
be deemed to have made, on the date on which the certificate is granted, a decision refusing 
to grant access to the document. 

(4) The Ombudsman shall not grant a certificate under sub-section (3) where the request 
to which the complaint relates was made to, or has been referred to, a Minister and is await- 
ing decision by him. 

(5) Where, after an application has been made to the Tribunal by virtue of this section 
but before the Tribunal has finally dealt with the application, a decision, other than a decision 
to grant, without deferment, access to the document in accordance with the request^ is 
given, the Tribunal may, at the request of the applicant, treat the proceedings as extending 

to a review of that decision in accordance with this Part. 

(6) Before dealing further with an application made by virtue of this section, the Tribunal 
may, on the application of the agency or Minister concerned, allow further time to the 
agency or Minister to deal with the request. 

Parties 

40. For the purposes of this Part and of the application of the Admmisiraiive Appeals 
Tribunal Act 1975 in respect of proceedings under this Part : 

(a) a decision given by a person on behalf of an agency shall be deemed to have been 
given by the agency; and 

ib) in the case of proceedings by virtue of section 39, the agency or Minister to which or 
to whom the request was made shall be a party to the proceedings. 

Onus 

41. Tn proceedings under this Part, the agency or Minister to which or to whom the 
request was made has the onus of establishing that a decision given in respect of the request 
was justified or that the Tribunal should give a decision adverse to the applicant. 

Application of Section 1% of Administrative Appeals Tribunal Act 

42. Where, in relation to a request, the applicant has been given a notice in writing 
. complying with section 22, section 28 of the Administrative Appeals Tribunal Act 1975 

does not apply to the decision on that request. 

Orders under Section of Administrative Appeals Tribunal Act 

43. In proceedings under this Part, the Tribunal shall make such order under sub-section 
35 (2) of the Administrative Appeals Tribunal Act 1975 as it thinks necessary having regard 
to the nature of the proceedings and, in particular, to the necessity of avoiding the disclosure 
to the applicant, in the proceedings, of exempt matter, 

Productionof Exempt Documents 

44. (1) Where there are proceedings before the Tribunal under this Act in relation to a 
document that is claimed to be an exempt document, section 37 of the Administrative Appeals 
Tribunal Act 1975 does not apply in relation to the document but if the Tribunal is not 
satisfied, by evidence on affidavit or otherwise ; 

(a) that the document is an exempt document; and 

(b) in the case of a document that is an exempt document by virtue of a certificate of the 
Attorney-General under section 36, that the giving of the certificate was justified, 

it may require the document to be produced for inspection by members of the Tribunal 
only and if, upon the inspection, the Tribunal is satisfied that the document is an exempt 
document and, in the case of a document referred to in paragraph (b), that the giving 
of the certificate was justified, the Tribunal shall return the document to the person by 
Whom, it was produced without permitting any person other than a member of the Tribunal 
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as Gonstifuted for the purposes of proceeding, or a member of the staff of the Tribunal in the 
course of the performance of his duties as a member of that staff, to have access to the 
document or disclosing the contents of the document to any such person 

(2) The Tribunal may require the production, for inspection by members of the Tribunal 
only, of an exempt document for the purposes of determining whether it is practicable for an 
agency or a Minister to grant access to a copy of the document with such deletions as to make 
the copy not an exempt document and, where an exempt document is produced by reason 
of such a requirement, the Tribunal shall, after inspection of the document by the members 
of the Tribunal as constituted for the purposes of the proceeding, return the document to 
the person by whom it was produced without permitting any person other than such a 
member of the Tribunal, or a member of the staff of the Tribunal in the course of the perfor- 
mance of his duties as a member of that staff, to have access to the document or disclosing 
the contents of the document to any such person. 

(3) Notwithstanding sub-sections (1) and (2) but subject to sub-section (4), the Tribunal 
is not empowered, in any proceedings, to require the production of a document in respect of 
which there is in force a certificate under sections 23, 24 or 25. 

(4) Where a certificate of a kind referred to in sub-section (3) identifies a part or parts of 
the document concerned in the manner provided in sub-sections 23(3), 24(3) or 25(3), sub- 
section (3) does not prevent the Tribunal from requiring the production, in proceedings 
before the Tribunal under this Act in relation to the document, of a copy of so much of the 
document as is not included in the part or parts so identified. 

(5) Sub-sections (1 ) and (2) apply in relation to a document in the possession of a Minister 
that is claimed by the Minister not to be an official document of the Minister as if references 
in those sub-sections to an exempt document were references to a document in the possession 
of a Minister that is not an official document of the Minister. 

(6) Sub-section ( 1 ) or (2) does not operate so as to prevent the Tribunal from causing a 
document produced in accordance with that sub-section to be sent to the Federal Court 
of Australia in accordance with section 46 of the Admimstrative Appeals Tribunal Act 1975, 
but, where such a document is so sent to the Court, the Court shall do all things necessary 
to ensure that the contents of the document are not disclosed (otherwise than in accordance 
with this Act) to any person other than a member of the Court as constituted for the purpose 
of the proceedings before the Court or a member of the staff of the Court in the course of 
the performance of his duties as a member of that staff. 

Evidence of Certificates 

45. In proceedings before the Tribunal under this Part, evidence of a certificate under 
sections 23, 24 or 25, including evidence of the identity or nature of the document to which 
the certificate relates, maybe given by affidavit or otherwise and such evidence is admissible 
without production of the certificate or of the document to which it relates. 

PART VI--~MISCELLANEOUS 

Protection Against Actions for Defamation or Breach of Confidence 

46. (1) Where access has been given to a document and : 

(a) the access was required by this Act to be given ; or 

(/>) the access was authorized by a Minister, or by an officer having authority, in accord’ 
ance with section 21 or 38, to make decisions in respect of requests, in the bona fide belief 
that the access was required by this Act to be given, 

no action for defamation or breach of confidence lies, by reason of the authorizing or giving 
of the access, against the Commonwealth or an agency or against the Minister or officer 
who authorized the access or any pemon who gave the access. 

(2) The giving of access to a document (including an exempt document) in consequence 
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of a request shall not be taken, for the purposes of the law relating to defamation or breach 
of confidence, to constitute an authorization or approval of the pubfication of the document 
or 0 } its contents by the person to whom the access was given. 

Protection in Respect of Offences 

47. Where access has been given to a document and : 

{a) the access was required by this Act to be given ; or 

{b) the access was authorized by a Minister, or by an officer having authority, in accord- 
ance with section 21 or 38, to make decisions in respect of requests, in ihQ bona fide ht\M 
that the access was required by this Act to be given, 

neither the person authorizing the access nor any person concerned in the giving of the 
access is guilty of a criminal offence by reason only of the authorizing or giving of the 
access. 

Reports to Parliament 

48. (1) The Minister administering this Act shall, as soon as practicable after the end 
of each year ending on 31 December prepare a report on the operation of this Act during 
that year and cause a copy of the report to be laid before each House of the Parliament, 

(2) Each agency shall, in relation to the agency, and each Minister shall, in relation to 
his official documents, furnish to the Minister administering this Act such information as he 
requires for the purposes of the preparation of reports under this section and shall comply 
with any prescribed requirements concerning the furnishing of that information and the 
keeping of records for the purposes of this section. 

Regulations 

49. (1) The Governor-General may make regulations, not inconsistent with this Act, 
prescribing all matters that by this Act are required or permitted to be prescribed, or are 
necessary or convenient to be prescribed for carrying out or giving effect to this Act, and in 
particular, making provision for or in relation to : 

(a\ the making of charges of amounts, or at rates, fixed by or in accordance with the 
regulations for access to documents (including the provision of copies or transcripts) in 
accordance with this Acl, including requiring deposits on account of such charges; and 

(b) the officers who may give decisions on behalf of an agency. 

(2) Where, as a result of a request, access is given to an exempt document, regulations 
under this Act relating to charges apply as if the access had been given in accordance with 
this Act. 
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Public Right to Access 

{The following are excerpts from the Green Paper, published in 1979 , 
by the UK Government dealing with openness in government in the British 

context,} 


The major argoment for a public right of access is basically that those seeking information 
have the right to obtain what they want when they want it, subject to clear exemptions, 
rather than having to wait on a government initiative or discretion to release material 

Among those in this country who support a public right of access to information there is 
no consensus about the means by which this should be secured. All have examined foreign 
experience, especially in Sweden and the United States, and have drawn heavily on varying 
features in the legislation in these countries. The National Executive of the Labour Party 
(NEC) favour a Freedom of Information Act which would apply to the records of both 
central and local government, of nationalised industries and other organisations in the 
public sector, of police authorities and of universities and colleges. The Outer Circle Policy 
Unit similarly favours an Act but would confine it to central government and regional and 
area health authorities. This is the approach adopted in the Official Information Bill still 
before the House of Commons. Justice, the British section of the International Committee 
of jurists, also favours a general right of access to government files, in the form not of a legal 
right but of a code of practice monitored by the parliamentary commissioner for admini- 
stration (who is also given a similar function under the Official Information Bill). 

All these schemes, and those abroad, include provision for the exemption from disclosure 
of documents within various categories. The proponents of a public right of access seek in 
this way to reconcile the need for more openness with the recognition of the need for an 
appropriate degree of confidentiality in cases where they believe it to be required. But there 
is considerable variation in the categories exempted. As in the countries studied abroad, 
all the proposals referred to above would provide exemptions for information relating to 
national security or defence, international relations, most law enforcement and the investi- 
gation of crime, the confidence of the citizen, and Cabinet papers. The NEC scheme would 
extend the exemptions to certain matters of labour relations, and ‘Justice’ would extend them 
to commercial and industrial matters, advice to ministers and to internal working papers. 
The Official Information Bill in its present form, on the other hand, contains none of these 
additional categories. 

The discussions during the committee stage of the Official Information Bill currently 
before parliament have usefully served to focus attention on three major issues on which 
decisions must be taken before any system providing a public right of access is introduced 
in this country. These issues can conveniently be discussed under three headings: the extent 
to which the scheme has retrospective effect; the extent to which certain categories of infor- 
mation are exempted from the scheme; and the choice of machinery for monitoring or 
enforcing the application of the scheme. 

From the administration’s point of view, the difficulties of providing access would vary 
according to whether such access was to be confined to documents written after the right 
was created (following the practice adopted by most other countries) or made retrospective, 
(as proposed in the Official Information Bill). 
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Files contain a range of documents, both classified and unclassified, relating to indivi- 
^ V Z material it would generally not be in the public interest to reveal. Before 

f rilh? of Scess was created this material will have been compiled and written without 
the knowledge of this right of access and may prove difficult to separate. For example, 
ffiscuS of exchange control policy might contain examples of evasion, where companies 
Svlduals’ names are included. Even if deleted, those people with enough toowledge 
!nH^3ience in this field can either deduce the correct names or, worse, speculate about 
sieral names with potentially unacceptable consequences for subsequent law enforcement. 
SpSence abroad, especially in America, has shown how difficu t it is to be sure ffiat 

^ material is really protected where partial access is involved. Also, political’ 
(fe policy) arguments are often expressed alongside ‘factual’ points. This system is the 
nftnml corollas of the protection which internal communications have hitherto enjoyed, 
Td for administrative purposes {whether inside a government department or ^ a private 
ffiml it is far the most convenient and efficient system. To make material available under a 
Sc riaht of access would pose considerable problems both of principle and of practice. 
Ss applies equally to the sifting out of complete documents, as it does to the editing of 

tu materiaUaliing within one or more of the categories of information exempted 
under the scheme would have to be removed before the file was handed over for inspection 
nnd that could be a major undertaking, often involving decisions at a senior level. This has 
nLed a formidable task in the United States, where retrospection and the huge quantity 
Material has complicated what is seen, in any case, on current files, as an exercise fraught 
with internretative difficulty, especially where definitions of exemptions have to be tested in 
the courts All Scandinavian countries acknowledge this area to be one offering some of the 
grLest problems particularly where the courts have a major role, and where this results in 

rulings which are not always consistent. ^ ^ . . , . , 

Tten there is the matter of scale and attendant costs. One ministry in Whitehall alone 
has between 3 and 4 million files in current use plus over 100 miles of shelving in archives 
which are still closed under the 30 year rule for public records. It has been suggested that the 
30 year period of closure for public records should be reduced. This is an issue of impor- 
tance both to historians and to the search for more open government, and in those respects 
a reduction might be welcome. However, the 30 year period compares favourably with that 
adopted in other countries. A reduction would require legislation and would involve sub- 
stantial costs, over and above those entailed by further measures to achieve openness in 
present day government. In any event it would not remove the problems associated with 
public access to more recent material. The sheer volume now in existence and stored under 
the present system would create major administrative and manpower implications in classi- 
fying, sifting and making documents available. Much of this material might be exempt, 
but a' system would have to be devised to help the applicant find disclosable documents 

of interest to him. _ _ , . 

Moreover, there is a significant issue of principle entailed in altering retrospectively 
the character'of a document. Even when ‘exempt’ material has been removed from a file, 
what remains available for access wilt have been written by people who believed they were 
writing in confidence. Such people would not only be civil servants. There will be represen- 
tatives of organisations or companies outside central government, or private citizens. 
They are entitled to consideration. 

EXEMPTIONS FROM DISCLOSURE 


The character and effects of schemes which include a public right of access are largely 
determined by the extent to which certain categories of information are exempt from dis- 
closure. As was pointed out earlier, there is general acceptance of the need for certain 
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exceptions from a general right, and there are certain common features in the categories of 
information which are exempted from disclosure under schemes which exist overseas, as 
well as in various proposals which have been advanced in this country. It is notable that, 
with the exception of the Olficiai Information Bill, all these schemes and proposals would 
exempt from disclosure working papers including those which contain advice from officials 
(though even that Bill accepts that in this case the application of a right of access should be 
modified).''' ■, 

The question how far papers relevant to the formulation of policy should be open to 
disclosure raises difficult issues. A great deal of such information is already published in the 
form of Green Papers, discussion documents, evidence to inquiries and the like. It is argued 
however that public participation in the formulation of government policy requires a much 
greater readiness to disclose the considerations, opinions and arguments which were canvass- 
ed in reaching a particular decision. It is sometimes held that information about internal 
disagreements amongst ministers or between ministers and their advisers, since they must 
inevitably occur in any case, is necessary for full public understanding of the reasons why 
certain policies were adopted, and certain courses followed. 

Against this, there is the more compelling argument that those who come together and 
act jointly in pursuit of a common purpose need the assurance of privacy in their delibera- 
tions. This is true of any walk of life and in any organisation, be it social, commercial or 
political; and government is no exception. Unless the participants can talk freely among 
themselves, possibilities and opinions which may be unpopular or embarrassing may not be 
adequately explored and discussed. The private conversation would tend to assume impor- 
tance at the expense of thorough discussion by the whole body, to the detriment of sound 
decision- taking and the orderly conduct of business. Moreover, under our constitutional 
conventions civil servants have for the most part been anonymous, offering advice in the 
assurance of confidence and hence free to express their views frankly. It is their duty to 
expose even uncomfortable facts or aspects of a question in order to present as full a picture 
as possible of the issues which ministers have to decide and for which they are accountable 
to parliament. The alteration of the conventions within which they at present proffer advice 
could well affect adversely the value of that advice. 

Another important category which should be considered for exemption is commercial 
information, whether disclosed voluntarily or not, or whether received by, or generated by, 
the government. Disclosure of such information, without the consent of those who supplied 
it, could undermine goveriimenf s relations with industry and could jeopardise competitive 
positions. Where government is itself trading or exploiting information it owns, it would 
give an advantage to its competitors, including those overseas, and allow opportunities for 
the results of research which had been financed from public funds to be exploited for private 
gain. 

The exceptions to the obligation to disclosure must clearly include information whose 
unauthorised disclosure would be an offence under a revision of the Official Secrets Act, 
but they should also encompass certain other categories, including financial and economic 
matters whose publication could be damaging (e.g., to the reserves or the exchange rate). 

Rather different considerations arise in dealing with proposals for the publication of 
manuals and guides dealing with the administration of major areas of legislation, particularly 
in the taxation and social security fields. Much of this information of course should be 
available to the general public and indeed is already provided in other publications. But 
there is also material which offers guidance and advice to officials on such matters as the 
detection of fraudulent claims for benefits and the evasion of taxes and duties. To make 
these parts of the internal manuals generally available would clearly be contrary to the best 
interests of the community at large. 

The schemes of public right of access studied abroad have given individual members of 
the public a legal entitlement and they have imposed legal obligations on ministers. The 
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courts have been given the task of resolving disputes about access as matters of fact and 
law. Decisions, for example, as to whether particular documents fell within an exempt 
category or not would be for legal interpretation, and enforcement by a judicial process. 
Many of the cases which have come before the courts in other countries have required a 
good deal of difficult interpretation, often in politically contentious fields. 

It is doubtful whether in the British context such essentially political matters could best 
be determined in the courts. As an alternative it might be suggested that the monitoring 
responsibility should lie with a new tribunal or office, or that an existing body or office- 
holder, such as the parliamentary commissioner for administration, might be given this 
jurisdiction. In either case political judgement would be replaced by the jurisdiction of a 
quasi-judicial body. The tribunal or office-holder would decide cases of dispute and where 
necessary {independently of the view of parliament) pronounce strongly against the minis- 
terial decision. It would, as a consequence, be directly drawn into judgements in difficult 
and controversial political areas. For the parliamentary commissioner, this would represent 
an entirely different role of a quasi-judicial character with the PCA acting more as a court 
than as an investigating office in support of members of parliament. 

A public right of access to information in general policy areas, where the ultimate res- 
ponsibility for disclosure lay with the courts or with a quasi-judicial tribunal or office- 
holder, would represent a substantial change in the existing constitutional arrangements in 
this country. Where government transactions directly affect the interest of the individual 
citizen, the roles of the courts, or quasi-judicial bodies of one kind or another and of the 
PCA, including jurisdiction over the production of documents by government in relation to 
particular cases if the provision of information in general policy areas, with their largely 
political content, were made a matter for legal or quasi-legal judgement rather than of 
accountability to parliament. 

THE WAY FORWARD 

The issues discussed in the paragraphs above, notably in respect of retrospective applica- 
tion and of enforcement, are raised in an extreme form by the scheme provided for in the 
Official Information Bill. Overseas experience amply demonstrates the desirability of an 
evolutionary approach in this field and the government cannot accept that a statutory right 
of access which could affect adversely and fundamentally the accountability of ministers to 
parliament is the right course to follow. There are other methods of securing more open 
government which do not carry such dangers. 

The freedom of information systems that have been developed in other countries have 
to be seen in the context of the constitutional arrangements of those countries, and their 
relevance to our situation must be examined in the light of differences between those consti- 
tutional arrangements and our own. This is of particular importance in considering the role 
played by the courts in other countries. In our constitutional system the government is in 
parliament: members of the government are almost invariably members of parliament; it is 
to parliament that government is accountable; it is to parliament that the government comes 
for legislative sanction for its policy decisions; it is in parliament in the first instance that 
the government explains and defends its actions. An approach to greater openness that does 
not respect these fundamental features of our system~and indeed other features, such as 
the collective responsibility of ministers and their relationships with their civil servants— will 
undermine rather than strengthen British parliamentary democracy. 

In the government’s view the essential requirements of any scheme of access to official 
information is that it should satisfy public demand so far as is reasonable and practicable; 
that it should be fully compatible with the constitutional and parliamentary systems of this 
country; and that the costs should be commensurate with the public benefit. 

Greater openness by any means is costly although opinions differ as to the cost of any 
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given approach. But the government at any rate cannot shirk the fact that extra money and 
staff for the release of information can only be made available if they are diverted from some 
other use. Public expenditure is necessarily under constraint, and any decision to spend more 
involves a difficult choice between priorities. More money for information means less money 
for something else. Resource constraints, as weU as experience overseas, suggest that a 
gradual approach is called for. 

There is no doubt that more can be done to secure the aims of the information directive 
described earlier. Departments can improve the arrangements which they make for replying 
to enquiries for background information and for assembling information in response to 
them. More departments can prepare and make available on request^as some do already— 
an index under appropriate headings of departmental subjects showing what material has 
been published, what is available on request, and what can be expected (e.g., material in 
course of preparation, regular returns with the dates when they are produced), together with 
a general statement of individual departmental practice. 

In conjunction with this list, departments might offer a service through their libraries 
which would supply copies of material listed in the index, or alternatively provide access 
to them on the premises. The libraries could also, on suitable occasions, refer enquirers 
to the appropriate departmental officials for information on current issues which was not 
available on library papers. 

Nevertheless, it is generally agreed that developments such as these, valuable as they 
are as improvements to the present system, do not go far enough, and do not satisfy legiti- 
mate criticism that not enough information has been released under the directive. A more 
substantial initiative is necessary. 

It is acknowledged that the blanket coverage of Section 2 of the Official Secrets Act 1 91 1 
has outlived its usefulness. It is not disputed, however, that some infomiation requires the 
protection of the criminal law against unauthorised disclosure. There is broad agreement 
on the categories to be protected, and the form which statutory protection should take. 
The government’s proposals for new legislation in this regard were set out in the White Paper 
of July 1978*, There can be and are differences of opinion on detail ; but the time is now ripe 
to bring this matter to a legislative conclusion, on the general lines of the White Paper. 
This remains, in the government’s view, a necessary precursor to greater opsnness. 

A CODE OF PRACTICE 

A code of practice on access to official information, which the government was fully 
committed to observe, would be a major step forward. Such a scheme could be devised to 
meet the essential requirements set out above. Access would be given to official documents 
and information other than in fields which were specifically exempted from the operation 
of the code. The initiative in the release of material would no longer rest exclusively with 
the government. But accountability to parliament would be retained and the jurisdiction of 
the courts excluded. There would be no retrospective application. 

A code of practice is the central feature of the non-statutory scheme canvassed by 
Justice in their reportf on freedom of information. The key to the successful introduction 
and operation of any code of practice would lie in the way in which a government signified 
its commitment to the working of the code. This would set the standard by which ministerial 
operation of the code would be judged. A statement of intent, whereby ministers undertook 
to consider all requests for documents and information favourably unless there were over- 
whelming and publicly declared reasons to decide against release, would create a climate of 
openness within a short time of the code being introduced. Ministers would exercise their 

^Reform of Section 2 of the Official Secrets Act 1911 (Cmnd. 7285) 
f ‘‘Freedom of Information”, a report by Justice {London 1978), 
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discretion within the spirit of the statement of intent and would be committed to providing 
access wherever possible, even where a document would be formally exempted under the 
provisions of the code. 

The drawing up of a code would not be easy. As the Justice code illustrates, the same 
issues arise as under any scheme for a statutory right of public access to documents — ^the 
definition of exempted material, retrospective application and enforcement, discussed in the 
paragraphs above. The authors of the Justice code tackle these issues by suggesting a set of 
categories of information which would normally be exempt from disclosure, restricting the 
formal application of the code to material prepared after the code comes into effect, and 
proposing that the exercise of ministerial discretion in applying the code should be subject 
to monitoring by the parliamentary commissioner for administration. 

There is scope for discussion about the detailed content of a code, and in particular the 
dclinitions of categories of information which would be exempt from disclosure. The choice 
of parliamentary commissioner as the monitoring authority under the Justice scheme needs 
careful consideration since this choice has the implications for his existing functions which 
have already been discussed, and some other alternative machinery which avoided these 
potential difficulties might have to be found. Although the PCA would not have the final 
word, as would a court, the judgement he would arrive at would in many cases be different 
in quality from the conclusions he reaches when investigating complaints of maladmini- 
stration. 

However, the government favours a code of practice approach. Its advantages lie not 
only in creating the right climate which would inform ail considerations of requests to make 
material available, but also in the flexibility of the system in defining the categories of 
documents which would be exempt. The code could be readily revised, especially if early 
experience of its operation showed it to be either unnecessarily restrictive in some areas, 
or not precise enough in others. The government believes such a code will significantly 
increase the amount of information, chosen by an inquirer, that will be made available. 
It therefore offers an assurance of a significant development of open government which would 
be consistent with the overriding principle of ministerial accountability to parliament. 

The detailed provisions of such a code; the question of whether or not it should, from 
its introduction, be put on a statutory footing, and if so, in what form; and the appropriate 
choice of machinery for monitoring the code’s application, are matters for further detailed 
examination. It would be the government’s intention to recommend to parliament that a 
select committee of the House of Commons should be appointed for this purpose. 
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Access to Administrative Information 


[The Netherlands’ Access to Administrative Information Law came 
into force in November 1978. Given below is the text of the Law.] 


Article,! 

1. A request for information, addressed to a government body, shall be complied with 
unless there is an objection to this on any of the grounds referred to in Article 4. By govern- 
ment bodies this Act understands: Our ministers, administrative bodies of provinces and 
municipalities, and any other bodies designated by a General Order in Council, 

2, A request for information, contained in documents drafted for the benefits of internal 
consultation, shall be granted except in so far as they relate to : 

(a) data still being processed or which, although ready, would give as such an incomplete 
and therefore an inaccurate picture; 

{b) personal views of those who bear political responsibility or public servants. Infor- 
mation will be given about factual data concerning the matter to which the request relates, 
prognoses and policy alternatives, contained in these documents. 

1 By General Order in Council, rules will be laid down concerning the application of the 
provisions of the first and second paragraphs above. 

4. Further rules concerning the application of the provisions of the paragraphs 1-3 
and of the General Order in Council, mentioned in paragraph 3, may be fixed; 

{a) by the Prime Minister in concurrence with the feeling of the council of ministers for 
the field of central government and 

(b) by the administrations of provinces and municipalities and the other government 
bodies, designated in virtue of the first paragraph of this Article for their fields. 

Article 2 

1 . The government body directly concerned shall of its own accord provide information 
about its policy, including the preparation and implementation thereof as soon as this is in 
the interests of a sound and democratic administration. 

2. The government body shall exercise care to ensure that the information is supplied 
in an intelligible form; in such a way that it reaches interested parties and persons as far as 
possible; and that it is made available in time for such parties to be able to state their views 
in due time in the course of the administrative process, 

Ariicie 3 

1. Without prejudice to the provisions of law concerning publication laid down else- 
where, our minister who is directly concerned shall see to the publication of policy recom- 
mendations made to the central government by external advisory commissions, where 
necessary and if possible accompanied by explanation. Publication takes place within thirty 
days after these recommendations have been received. 

2. External advisory commissions are bodies whose task it is to advise Us or Our 
ministers and whose members include no public servants, part of whose function includes 
advising their own Minister on the problems confronting the advisory commission. 

A public servant who is the secretary or a consultative member of an advisory commis- 
sion, shall not be regarded as a member thereof for the purposes of this provision. 
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3. Recommettdatioiis may be made public by : 

(a) incorporation of them In a generally available publication, ou 

(b) making them generally available in a separate publication, or 

(c) making copies available for public inspection, retention or loan. 

4. The publication shall be communicated in the Netherlands Official Gazette, 

Article 4 

The information pursuant to Articles 1 to 3 shall not be divulged if it might : 

{a) endanger the unity of the crown, or 
{b) damage the security of the state. 

It shall also not be divulged if it concerns 

(c) data of enterprises and production processes In so far as they have been furnished 
to the government confidentially. 

Nor shall it be divulged if and in so far as its importance does not outweigh the following 
interests: 

{d) the Netherlands relations with other countries; 

{e) the economic and financial interest of the state and other statutory bodies; 

(/) the detection and prosecution of punishable acts; 

{g) inspection, control and supervision by or on behalf of government institutions ; 

(h) the right of each individual to respect for his personal privacy and the protection of 
the results of medical and psychological examinations relating to individual cases; 

(/) the prevention of unfair advantage or disadvantage to the natural or legal persons 
concerned, or to third parries. 


Articles 

1. Before three years have elapsed from the time this Act comes into force, then subse- 
quently every five years thereafter, Our Prime Minister, Minister of General Affairs and 
Our Minister of Home Affairs shall send to the States-General a report on its implementa- 
tion. 

2, This report shall incorporate the findings of the government bodies referred to in 
Article 1, of administrative scientists, of representatives of the publicity media and represen- 
tatives of the national public servants’ organisations. 

Ankle 

The provisions of Articles 3 and 4 apply, or as the case may be, apply correspondingly 
to recommendations produced for provincial and municipal administrations as well as for 
the other bodies designated pursuant to Article 1. Such publication shall be the responsibility 
of these bodies; it shall be announced in an appropriate periodical 

Article! 

Without preiudice to legal provisions laid down elsewhere, rules may be laid down 
pursuant to a General Order in Council setting fees charged for requested documents 
supplied by institutions of the central government under the provisions of Articles 1 to 3, 

Article 8 

This Act does not impose the obligation to divulge recommendations produced before 
the Act takes effect. 

Article 9 

The Council of State Act shall be amended as follows, A new Article shall be inserted 
under Article 25, stating: 




Wl 
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Ankle 25a 

1. Our minister who is directly concerned shall exercise care to ensure the 
publication of: 

(a) recommendations by the Council requested by Us concerning Bills, agreements with 
other powers and Internatioiial Legal Organizations and drafts of Genera! Orders in Council 
and of other Royal Decrees; 

(b) recommendations and other proposals made to Us pursuant to Article 16. 

2. Publication of the recommendations referred to in paragraph l(i?) shall take place 
together with publication of the text submitted to the Council, in so far as this has been 
amended after the advice was requested, and of the subsequent report to Us. This shall take 
place as follows; 

recommendations concerning Bills lodged by Us: simultaneously with their sub- 
mission to the Second Chamber of the States-General; 

—for recommendations of Bills made to Us by the States-General: simultaneously 
with the promulgation of the Act or, il We do not approve the Bill, simultaneously with the 
publication of the subsequent report to Us; 

— for recommendations concerning agreements with other powers and international 
legal organizations to be submitted to the States-General for tacit approval : simultaneously 
with their submission to the States-General; 

— for recommendations concerning General Orders in Council and other Royal Decrees; 
simultaneously with their promulgation. 

Publication of nominations and other proposals made to Us pursuant to Article 16, 
shall take place together and simultaneously with publication of the subsequent report to 
Us. It shall take place in the manner prescribed in Article 3, paragraphs 3 and 4 of the 
Openness of Administration Act. 

3. Publication shall not take place: 

(a) in the cases referred to in Article 4 of the Openness of Administration Act; 

(b) if any recommendation referred to in paragraph 1(a) reflects unqualified approval, 
or contains only editorial observations. 

4. The Councifs recommendations, referred to in paragraph 1 hereof shall contain 
proposals concerning the application of the provisions of paragraph 3. 

AriicIelO 

This Act may be cited as Openness of Administration Act. It shall come into force at a 
date to be determined by Us. 

General Order in Council in Pursuance of Article 1 of the Law on the Access to Adminis- 
trative Information 

Article 1 

By ‘information’ is understood: data, laid down in documents, ‘documents’ are: written 
papers and other material containing data and held by government bodies and by insti- 
tutions, services and enterprises, which operate under the responsibility of these bodies, 
‘documents’ do not include drafts and copies of papers to be sent or which have been sent, 
until it may be assumed that these have reached the addressee. 

Article 2 

A request for information may be made to government bodies and to institutions, services 
and enterprises, which operate under the responsibility of these bodies. The applicant shall 
state the matter on which he wishes to receive information. 


1336 Document 11 — Netherlands 


Article 3 

The decision on a request for information shall be taken by or on behalf of the govcrii« 
mciit body. 





Article 4 

1. The government body shall provide the information by: 

(ff) giving a copy, 

(/;) allowing cognizance to be taken of the contents of, 

(c) giving an excerpt or summary of the contents of, 

(c/) furnishing oral information about the contents of the documents containing the 
desired information. 

2, The government body shall provide the information within a reasonable space of 
time. 

Articles 

In choosing between the forms of information referred to in Article 4, the government 
body shall be guided by the preference of the enquirer, with this understanding, that the 
importance of smooth progress of work is taken into consideration, and that the information 
provided concerning documents drawn up for internal consultation is couched in an un- 
attributable form. 

Article 6 

A decision to reject a request for information shall be conveyed to the enquirer in writing 
and stating motives should the enquirer persist by his request. 

Article 1 

It the request relates to data held by a government body or by an institution, service 
or enterprise operating under its control other than the one to which the request has been 
addressed, the enquirer shall be directed to go there. 11 the request has been made in writing, 
then it shall be forwarded and the enquirer notified of this forwarding. 

□ 
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The Official Secrets Act, 1923 

llndla's Official Secrets Act goesback to 1923. It was subsequently 
amended, marginally, from time to time. We are reproducing the text 
of. the Act indicating the amendments in the footnotes>\ 

THE OFFICIAL SECRETS ACT 1923 
Act No. 19 of 19231 

An Act to consolidate and amend the law 2* ^ relating to official secrets. 

{Ind April mi.) 

^ ^ ^ 

Whereas it is expedient that the law relating to official secrets * * ♦ should be 

consolidated and amended; 

It is hereby enacted as follows 

Short Title, Extent and Application 

^[1. (1) This Act may be called the Official Secrets Act, 1923. 

(2) It extends to the whole of India and applies also to servants of the Government and 
to citizens of India outside India.] 

Definitions 

2 In this Act, unless there is anything repugnant in the subject or context,— 

(1) any reference to a place belonging to Government includes a place occupied by any 
department of the Government whether the place is or is not actually vested in Govern- 
ment; 

(2) expressions referring to communicating or receiving include any communicating or 
receiving, whether in whole or in part, and whether the sketch, plan, model, article, note, 
document, or information itself or the substance, effect or description thereof only be 
communicated or received; expressions referring to obtaining or retaining any sketch, plan, 
model, article, note or document, include the copying or causing to be copied of the whole 

iThe Act has been extended to Goa, Daman and Diu by Reg. 12 of 1962, 3 and Sch. ; to 
Dadra and Nagar Haveli by Reg. 6 of 1963, s. 2 and Sch. T; Pondicherry by Reg. 7 of 
1963, s. 3 and Sch. I and to Laccadive, Minicoy and Amindivi Islands by Reg. 8 of 1965, 

s. 3 and Sch. , 

2The words “in the Provinces” were omitted by the A.O. 1950. 

3First two paragraphs of the Preamble were omitted, ibid. 

4Subs. by Act 24 of 1967, s. 2, for the former section. 

5CL (la), ins. by the A.O. 1937, was rep, by the A.O. 1948. 
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or any part of any sketch, plan, model, article, note, or document; and expressions referring 
to the communication of any sketch, plan, model, article, note or document include the 
transfer or transmission of the sketch, plan, model, article, note or document; 

(3) “document” includes part of a document; 

(4) “model” includes design, pattern and specimen; 

(5) “munitions of war” includes the whole or any part of any ship, submarine, aircraft, 
lank or similar engine, arms and ammunition, torpedo, or mine intended or adapted for use 
in war, and any other article, material, or device, whether actual or proposed, intended for 
such use; 

(6) “office under Government” includes any office or employment in or under any 

department of the Government * *; 

( 7 ) “photograph” includes an undeveloped film or plate; 

(8) “prohibited place” means : 

(a) any work of defence, arsenal, naval, military or air force establishment or station, 
mine, minefield, camp, ship or aircraft belonging to, or occupied by or on behalf of, 
Government, any military telegraph or telephone so belonging or occupied, any 
wireless or signal station or office so belonging or occupied and any factory, dock 
yard or other place so belonging or occupied and used for the purpose of building, 
repairing, making or storing any munitions of war, or any sketches, plans, models 
or documents relating thereto, or for the purpose of getting any metals, oil or minerals 
of use in time of war; 

(b) any place not belonging to Government where any munitions of war or any sketches, 
models, plans or documents relating thereto, are being made, repaired, gotten or 
stored under contract with, or with any person on behalf of, Government, or other- 
wise on behalf of Government ; 

(c) any place belonging to or used for the purpose of Government which is for the time 
being declared by the Central Government, by notification in the Official Gazette, 
to be a prohibited place for the purposes of this Act on the ground that information 
with respect thereto, or damage thereto, would be useful to an enemy, and to which 
a copy of the notification in respect thereof has been affixed in English and in the 
vernacular of the locality; 

(d) any railway, road, way or channel, or other means of communication by land or 
water (including any works or structures being part thereof or connected therewith) 
or any place used for gas, water or electricity works or other works for purposed of a 
public character, or any place where any munitions of war or any sketches, models, 
plans, or documents relating thereto, are being made, repaired, or stored otherwise 
than on behalf of Government, which is for the time being declared by the Central 
Government, by notification in the Official Gazette, to be a prohibited place for the 
purposes of this Act on the ground that information with respect thereto,'' or the 
destruction or obstruction thereof, or interference therewith, would be useful to an 
enemy, and to which a copy of the notification In respect thereof has been affixed 
in English and in the vernacular of the locality; 

(9) “sketch” includes any photograph or other mode of representing any place or thing; 

and V ■ ' ^ 

7 * * ♦ uc * ♦ 


«The words “or of the Government of the United Kingdom or of the British possession” 
omitted by Act 24 of 1967, s. 3. 

^CL {9A) ins. by the A.0. 1950, was rep. by Act 3 of 1951, s. 3. 
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(10) '‘Supermtendent of Police’ ' includes any police officer of a like or superior rank, 
and any person upon whom the powers of a Superintendent of Police are' Ibr the purposes,, 
.of this Act conferred by the Central Government.8’^ * * 

Tenaitiesjof Spying ■ 

3 (1) If any person for any purpose prejudicial to the safety or interests of the State : 

(n) approaches, inspects, passes over or is in the vicinity of, or enters:, any prohibited 
place; or 

ib) makes any sketch, plan, model, or note which is calculated to be or might be or is 
iiitended to be, directly or indirectly, useful to an enemy; or 

(c) obtains, collects, records or publishes or communicates to any other person any 
secret official code or pass word, or any sketch, plan, model, article or note or other 
document or information which is calculated to be or might be or is intended to be, 
directly or indirectly, useful to an enemy® [or which relates to a matter the disclosure 
of which IS likely to affect the sovereignty and integrity of India, the security of the 
State or friendly relations with foreign States]; 

he shall be punishable with imprisonment for a term which may extend, where the oflencc 
is committed in relation to any work of defence, arsenal, naval, military or air force establish- 
ment or station, mine, minefield, factory, dockyard, camp, ship or aircraft or otherwise in 
relation to the naval, military or air force affairs of Government or in relation to any secret 
official code, to fourteen years and in other cases to three years. 

(2) On a prosecution for an offence punishable under this section it shall not 

be necessary to show that the accused person was guilty of any particular act tending to 
show a purpose prejudicial to the safety or interests of the State, and, notwithstanding that 
no such act is proved against him, be may be convicted if, from the circumstances of the 
case or his conduct or his known character as proved, it appears that his purpose was a 
purpose prejudicial to the safety or interests of the State; and if any sketch, plan, model, 
article, note, document, or information relating to or used in any prohibited place, or relating 
to anything in such a place, or any secret official code or pass word is made, obtained, 
collected, recorded, published or communicated by any person other than a person acting 
under lawful authority, and from the circumstances of the case or his conduct of his known 
character as proved it appears that his purpose was a purpose prejudicial to the safety or 
interests of the State, such sketch, plan, model, article, note, document, ^^(information, 
code or pass word shall be presumed to have been made), obtained, collected, recorded, 
published or communicated for a purpose prejudicial to the safety or interests of the State. 

Commwueations mth Foreign Agents to be Evidence of Commission of Cert edn Offences 

4. (1) In any proceedings against a person for an offence under section 3, the fact that 
he has been in communication with, or attempted to communicate with, a foreign agent, 
whether within or without ^^(india), shall be relevant for the purpose of proving that he has, 
for a purpose prejudicial to the safety or interests of the State, obtained or attempted to 
obtain information which is calculated to be or might be, or is intended to be, directly or 
indirectly, useful to an enemy. 

SThe words “or by any L.G.” were rep. by the A.O. 1937. 

®Ins. by Act 24 of 1967, s. 4. 

^^The words “with imprisonment for a term which may extend to fourteen years” 
omitted by s. 4, ibid 

^^Subs. by s. 4, ibid, for “or information shall be presumed to have been made”. 

^^Subs. by Act 3 of 1951, s. 3 and Sch., for “the States”, 
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( 2 ) For the purpose of this section, but without prejudice to the generality of the fore- 
going 'provisions, : ■ 

{a) a person may be presumed to have been in communication with a foreign agent if : 
ii) he has, either within or without ^^(India), visited the address of a foreign agent 
or consorted or associated with a foreign agent, or 
{ii) either within or without t8(lndia), the name or address of, or any other infornia- 
lion regarding, a foreign agent has been found in his possession, or has been 
obtained by him from any other person; 

ib) the expression ‘foreign agent” includes any person who is or has been or in respect 
of whom it appears that there are reasonable grounds for suspecting him of being or 
having been employed by a foreign power, either directly or indirectly, for the 
purpose of committing an act, either within or without ^^(india), prejudicial to the 
safety or interests of the State, or who has or is reasonably suspected of having, 
either within or without ^^(Xndia), committed, or attempted to commit, such an act 
in the interests of a foreign power ; 

(c) any address, whether within or without i3(India), in respect of which it appears that 
there are reasonable grounds for suspecting it of being an address used for the receipt 
of communications intended for a foreign agent, or any address at which a foreign 
agent resides, or to which he resorts for the purpose of giving or receiving communi- 
cations, or at which he carries on any business, may be presumed to be the address 
of a foreign agent, and communications addressed to such an address to be commu- 
nications with a foreign agent. 

Wrongful Communication, etc., of Information 

5. (1) If any person having in his possession or control any secret Official code or 
pass word or any sketch, plan, model, article, note, document or information which relates 
to or is used in a prohibited place or relates to anything in such a place^^ (or which is likely 
to assist, directly or indirectly, an enemy or which relates to a matter the disclosure of which 
is likely to affect the sovereignty and integrity of India, the security of the State or friendly 
relations with foreign States or which has been made or obtained in contravention of this 
Act,) or which has been entrusted in confidence to him by any person holding office under 
Government, or which he has obtained or to which he has had access owing to his position 
as a person who holds or has held office under Government, or as a person who holds or has 
held a contract made on behalf of Government, or as a person who is or has been employed 
under a person who holds or has held such an office or contract : 

wilfully communicates the code or pass word, sketch, plan, model, article, note, 
document or information to any person other than a person to whom he is authorised 
to communicate it, or a Court of Justice or a person to whom it is, in the interests of 
the State, his duty to communicate it; Or 

(b) uses the information in his possession for the benefit of any foreign power or in any 
other manner prejudicial to the safety of the State; or 

(c) retains the sketch, plan, model, article, note or document in his possession or control 
when he has no right to retain it, or when it is contrary to his duty to retain it, or 
wilfully fails to comply with all directions issued by lawful authority with regard to 
the return or disposal thereof; or 


^®Subs. by Act 3 of 1951, s. 3 and Sch., for “the States”. 

^^Siibs. by Act 24 of 1967, s. 5, for “or which has been made or obtained a contravention 
of this Act”. 
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id) fails to take reasonable care of, or so conducts himself as to endanger the safety of, 
the sketch, plan, model, article, note, document, secret official code or pass word or 
.information;. 

he shall be guilty of an offence under this section. 

(2) If any person voluntarily receives any secret official code or pass word or any sketch, 
plan, model, article, note, document or information knowing or having reasonable ground 
to believe, at the time when he receives it, that the code, pass word, sketch, plan, model, 
article, note, document or information is communicated in contravention of this Act, he 
shall be guilty of an offence under this section. 

(3) If any person having in his possession or control any sketch, plan, model, article, 
note, document or information, which relates to munitions of war, communicates it, directly 
or indirectly, to any foreign power or in any other manner prejudicial to the safety or interests 
of the State, he shall be guilty of an offence under this section. 

iS[((4) A person guilty of an offence under this section shall be punishable with impr- 
isonment for a term which may extend to three ears, or with fine, or with both.] 

Unauthorised Use of Uniforms, etc. 

6. (1 ) If any person for the purpose of gaining admission or of assisting any other person 
to gain admission to a prohibited place or any other purpose prejudicial to the safety of the 
State : 

{a) uses or wears, without lawful authority, any naval, military, air force, police or other 
official uniform, or any uniform so nearly resembling the same as to be calculated to 
deceive, or falsely represents himself to be a person who is or has been entitled to 
use or wear any such uniform; or 

(h) orally, or in writing in any declaration or application, or in any document signed by 
him or on his behalf, knowingly makes or connives at the making of any false state- 
ment or any omission; or 

(c) forges, alters, or tampers with any passport or any naval, military, air force, police, 
or official pass, permit, certificate, licence, or other document of a similar character 
(hereinafter in this section referred to as an official document) or knowingly uses or 
has in his possession any such forged, altered, or irregular official document; or 

id) personates, or falsely represents himself to be, a person holding, or in the employ- 
ment of a person holding, office under Government, or to be or not to be a person 
to whom an official document or secret official code or pass words has been duly 
issued or communicated, or with intent to obtain an official document, secret official 
code or pass word, whether for himself or any other person, knowingly makes any 
false statement ; or 

(e) uses, or has in his possession or under his control, without the authority of the 
department of the Government or the authority concerned, any die, seal or stamp of 
or belonging to, or used, made or provided by, any department of the Government, 
or by any diplomatic, naval, military, or air force authority appointed by or acting 
under the authority of Government, or any die, seal or stamp so nearly resembling 
any such die, seal or stamp as to be calculated to deceive, or counterfeits any such 
die, seal or stamp, or knowingly uses, or has in his possession or under his control, 
any such counterfeited die, seal or stamp; 

he shall be guilty of an offence under this section. 


i^Subs. by Act 24 of 1967, s. 5, for former sub-section (4) (w.e.f, 10-7-1968). 



IM2/ ... Dociment 12-^ 

(2) If any person for.aoy purpose prejudicial to the safety of tlie State : 

(a) retains any official doconient, whether or not completed or issued for use, when lie 
has no' right ,to retain it, or when It is contrary to his duty to retain it, or wlltully 
fails to comply with any directions issued by any department of the Government or 
" any person authorised by such department with regard' to tiie.return or disposal 
thereof; or ,■ 

(h) allows any other person to have possession of any official document issued for his 
use alone, or ' communicates any secret official code or pass word so issuecl, or, with- 
out lawful authority or excuse, has in his possession any official document or secret 
official code or pass word issued for the use of some person other than himself, or 
on obtaining possession of any official -document by finding or otherwise,' wilfully 
{ails to restore it tofhe person or authority by whom or for whose use it was issued, 
or to a police-officer; or 

(c) without lawful authority or excuse, manufactures or sells, or has in his possession for 
sale, any such die, seal or stamp as aforesaid : 

he shall be guilty of an offence under this section. 

(3) A person guilty of an offence under this section shall be punishable with imprison- 
ment for a term which may extend to three years), or with fine, or with both. 

(4) The provisions of sub-section (2) of section 3 shall apply, for the purpose of proving 
a purpose prejudicial to the safety of the State, to any prosecution for an offence under 
this section relating to the naval, military or air force affairs of Government, or to any 
secret official code in like manner as they apply, for the purpose of proving a purpose 
prejudicial to the safety or interests of the State, to prosecutions for offences punisliable 
under that sectionA^* * * 

Interfering with Officers of the Police 

7, (1) No person in the vicinity of any prohibited place shall obstruct, knowingly 
mislead or otherwise interfere with or impede any police-officer, or any member of 
Armed Forces of the Union) engaged on guard, sentry, patrol, or other similar duty in 
relation to the prohibited place. 

(2) If any person acts in contravention of the provisions of this section, he shall be 
punishable with imprisonment which may extend to ^^(three years), or with fine, or with both. 

Duty of Giving Information 

8- (1) It shall be the duty of every person to give on demand to a Superintendent of 
Police, or other police-officer not below the rank of Inspector, empowered by an Inspector- 
General or Commissioner of Police in this behalf, or to any member of ^^(the Armed Forces 
of the Union) engaged on guard, sentry, patrol or other similar duty, any information in his 
power relating to an offence or suspected offence under section 3 or under section 3 read with 
.section 9 and, if so required, and upon tender of his reasonable expenses, to attend at such 
reasonable time and place as may be specified for the purpose of furnishing such inforinaiion 

(2) If any person fails to give any such information or to attend as aforesaid, he shall be 
punishable with imprisonment which may extend to 20(three years), or with fine, or with 
both. 

^®Subs. by Act 24 of 1967, s. 6, for “two years”. 

^^The words “with imprisonment for a term which may extend to fourteen years” omitted 
by s. 6, ibid. 

i^Subs. by the A.0. 1950 for “His Majesty’s forces”. 

^^Subs. by Act 24 of 1967, s. 7, for “two years”. 

2®Subs. by s. 8, ibid,, for “two years”. 
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9. Any person who attempts to commit or abets the cominlssioii of an offence under 
this Act shall be piinisliable.with the same punislimenh .and be liable to be proceeded against 
ID the same manner as if lie had committed such offence. 

Penalty/forllarhourmg. Spies 

10, (1) .If any person knowingly harbours any person whom he knows or has .reasoii,able 
groimds for siipposi.ng tO' be a person who is about to commit or who has committed ' an 
offence under section 3 or under section 3 read with .section. 9 or knowingly permits' to' meet 
or assemble ill any premises in his occupation or under his control any such persons, he shall 
be.guilty of an offence under this section. 

(2) It shall be the duty of every person having harboured any such person as aforesaid, 
or pemiitted to meet or assemble in any premises in his occupation or, under his control any 
socli persons as aforesaid, to give on demand to a Superintendent of Police or other police- 
officer nor below the rank, of Inspector empowered by an Inspector-General or Commis- 
sioner of Police in this behalf, any information in his power relating to any such person or 
persons, and if any person fails to give any such information, he shall be guilty of an offence 
under section. 

(3) A person guilty of an offence under this section shall be punishable with imprison- 
ment for a term which may extent to 2i(three years), or with fine, or with both, 

II . (1) If a Presidency Magistrate, Magistrate of the first class or Sub-divisjonal Magis- 
trate is satisfied byinformationonoath that there is reasonable ground for suspecting that an 
offence under this Act has been or is about to be committed, he may grant a search-warrant 
authorising any police-officer named therein, not being below the rank of an officer in charge 
of a police station, to enter at any time any premises or place named in the warrant, if 
necessary, by force, and to search the premises or place and every person found therein, and 
to seize any sketch, plan, model, article, note or document, or anything of a like nature, or 
anything which is evidence of an offence under this Act having been or being about to be 
committed which he may find on the premises or place or any such person, and with regard 
to or in connection with which he has reasonable ground for suspecting that an offence 
under this Act has been or is about to be committed. 

(2) Where it appears to a police-officer, not being below the rank of Superintendent, 
that the case is one of great emergency, and that in the interests of the State immediate action 
is necessary, he may by a written order under his hand give to any police-officer the like 
authority as may be given by the warrant of a Magistrate under this section. 

(3) Where action has been taken by a police-officer under sub-section (2) he shall, as 
soon as may be, report such action, in a presidency-town to the Chief Presidency Magistrate, 
and outside such town to the District or Sub-divisional Magistrate. 

-^12, The provisions of section 337 of the Code of Criminal Procedure, 1898 shall apply 
in relation to an offence punishable under section 3 or under section 5 or under section 7 or 
under any of the said sections 3, 5 and 7 read with section 9, as they apply in relation to an 
offence punishable with imprisonment for a term which may extend to seven years,] 

13, (1) No Court (other than that of a Magistrate of the first class specially empowered 
in this behalf by the ^^(appropriate Government) which is inferior to that of a District 
or Presidency Magistrate shall try any offence under this Act. 

(2) .If any person under trial before a Magistrate for an offence under this Act at any 
time before a charge is framed claims to be tried by the Court of Session, the Magistrate 
shall, if he does not discharge the accused, commit the case for trial by that Court, notwith- 
standing that it is not a case exclusively triable by that Court. 

(3) No Court shall take cognizance of any offence under this Act unless upon complaint 

2^Subs. by Act 24 of 1967, s. 9, for “one year”. 

^^Subs. by s, 10, ibid., for the former section, 

2^Subs. by the A.O. 1937 for “L.G.”. 
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made by order of, or under authority from, the 24(appropriate Government) ^5% 
some officer empowered by the ^(appropriate Government) in this behalf: 

26 * $ * * * * 

(4) For the purposes of the trial of a person for an offence under this Act, the offence 
may be deemed to have been committed either at the place in which the same actually was 
committed or at any place in ^'’'(India) in which the offender may be found. 

2®[(5) In this section, the appropriate Government means : 

(a) in relation to any offences under section 5 not connected with a prohibited place or 
with a foreign power, the State Government; and 

(/?) in relation to any other offence, the Central Government.] 

Exclusionof Public from Proceedmgs 

14, In addition and without prejudice to any powers which Court, may possess to order 
the exclusion of the public from any proceedings if, in the course of proceedings before a 
Court against any person for an offence under this Act or the proceedings on appeal, or in 
the course of the trial of a person under this Act, application is made by the prosecution, on 
the ground that the publication of any evidence to be given or of any statement to be made 
in the course of the proceedings would be prejudicial to the safety of the State that all or 
any portion of the public shall be excluded during any part of the hearing, the Court may 
make an order to that effect, but the passing of sentence shall in any case take place in 
public. 

Offences by Companies 

^^[15. (1) If the person commiting an offence under this Act is a company, every person 
who, at the time the offence was committed, was in charge ot^ and was responsible to, the 
company for the conduct of business of the company, as well as the company, shall be 
deemed to be guilty of the offence and shall be liable to be proceeded against and punished 
accordingly : 

Provided that nothing contained in this sub-section shall render any such person liable 
to such punishment provided in this Act if he proves that the offence was committed without 
his knowledge or that he exercised ail due diligence to prevent the commission of such 
offence. 

(2) Notwithstanding anything contained in sub-section (1), where an offence under 
this Act has been committed by a company and it is proved that the offence has been com- 
mitted with the consent or connivance of, or is attributable to any negligence on the part 
of any director, manager, secretary or other officer of the company, such director, manager, 
secretary or other officer shall also be deemed to be guilty of that offence and shall be liable 
to be proceeded against and punished accordingly. 

: For the purposes of this section : 

(а) “company” means a body corporate and includes a firm or other association 
of individuals; and 

(б) “director”, in relation to a firm, means a partner in the firm.) 

16. {Repeals.) Rep. by the Repealing 1927 (12 of 1927) a*. 2 and Sch. 


“^Siibs. by the A.O. 1937 for “G.C. in C.”; 

^*The words “the L.G.” were omitted, ibid. 

^^Proviso omitted by Act 24 of 1967, s. 11. 

27Subs. by Act. 3 of 1951, s. 3 and Sch., for “the States”. 
^®lns., by the A.O. 1937. 

^»Subs. by Act 24 of 1967, s. 12 for the former section. 
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